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THE 


PREFACE. 


I N the books of Reports which hc^vc lately 
been publiftiecl, the Cafes by being placed in 
the order they were determined, without the 
lead connection in refpc(5l to the matter, are if 
I may be allowed the cxprelTion, a Journal of 
Cafes only, and, i.pon that account, more likely 
to confound the reader, by flcpping fb abruptly 
from one head of ctpiity to another, than if he 
was to take in, at one view, the whole that 
relates to each feparatc branch: This was the 
rcalbn which induced me to range the Cafes 
under their particular heads of cejuity, m an 
alphabetical Tories; and though my methodiz¬ 
ing them i.i this manner, has occafionrd me 
infinite trouble, yet I fliall think myfelf fufE- 
cicntly recompenled, if it anfwers the end I 
dcllgn by it, which is, inflcad of a book of 
reports, to make it, in (bine mcafurc, a dlgcd, 
or fj^lciu of eijuity. 

I am aware only of one objetdion, that in 
tlic fimc cale there may arife different points 
of equity, which do not correfpond with the 
princijial one; this 1 hope is obviated, by a 
reference under the proper heads, to the re- 
fpetdive pages, where thcle feveral points may 
be found. 

VoL. I. As 
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It ^ my chief ambition, to contribute, as 
far as lies in my power, to the good of the 
publick, by communicating to the world a 
collection of Cafes, which muft be of univcrfal 
benefit to mankind, when confidered as the 
determinations of a judge, fb eminently dif- 
tinguifhed for his ability and integrity. 

“ Ullus vita tntiUis erit prceclarifque monumen- 
“ its ad omntvi memoriam comm-mdata ; admirahilis 
qufedam^ ct incredibilU^ et pene divina ejus in 
legibus interpretandis^ cvquitatc expHcanda^ Jci- 
entia ; neque enim ilie magis juris confultus quam 
^'‘jujiitia ftih^r 


* Cic, Orat. Philipp. Kona. 



EDitOR’s PREFACE 


TO THE 

THIRD EDITION. 

H aving completed a Third Edition of 
Mr. Atkyns*s Reports^ the Editor thinks it 
ncceflary to acquaint the Profcfrion with the 
general plan, which he has purfued upon this 
occahon. To examine the cafes with the Rc- 
giftcr’s Books, and to ccrrecl them, when 
found necclfary, has been his principal objo^ft. 
Where a corrcclion has been thought in any 
wi/e material to the decifion of a Cafe, it has 
been diflingui died by a feparatc note. In fume 
very few iiifta * cs a fight akeratioii in the 
original text has been ;u]<'pt?d, with a view 
of making it corrdpond V/it)i the R»*gifl:er: 
but this has been done in fucli calcs only, where 
the alteration has been decjned too in»„oiili- 
dcrable to require a duUncl note, fn other 
refpeds tlic original text has been fully pre- 
ferved. When it has been diougiit unnecelfary 
to make extrads (the cafe being considered 
fufficicntly corre«Sl without them), a mere refer¬ 
ence to the folio, letter, and year of the Regifter’s 
Book has been added. The Editor muifc take 
this .opportunity however of obferving, that he 
has frequently experienced his refcarches in the 
Rcgiftcr’s Books anticipated by the previous 
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labours of Mr. Mkyns. ^hat gentleman, before 
the publication of his Reports, had certainly- 
compared many of them with the records; and 
this is evident, not only from his own declaration 
in the preface to his fecond volume, but more 
efpecially as many of his ftatements of cafes 
and decrees thereupon are taken almoft wr- 
batim from the Regifter’s Books. 

To the preleut Edition a variety of refer¬ 
ences have been made to cafes determined, as 
well before, as fubfequent, to the original pub¬ 
lication of thefc Reports. Some MSS. Cafes 
have ikewife been added ; and to each volume 
is prefixed a Table of the Names of the Calcs 
referred to by the notes contained in fuch 
volume. Upon points which have been coii- 
fidered material, notes have been fubjuinetl, 
in which the principles of the Icvcral calcs 
relative thereto, have been carefully extracted 
and explained. 


The Editor has now to exprefs his hopes, 
that the additions, which he has made to tins 
Edition, may render this work Hill more ufcful 
and acceptable to the Profcfilon. 

lAncolt!i-lun Nfw SrfUtncj No, 7, 

OElCihtr loth 1794. 
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O F T H E 

NAMES of the CASES; 


Alphabetically difpofed, in fuch a double Order, as that the Cases may be 
found by tlic Names cither of the Plaintifl's or Defendants. 

N. B. Where verfus follows the (irfl; Name, it is that of the PlaiutItT; where 
<»/«/, it is the Name of the Defendant. 
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Barker and Omiehund. 2l 
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B irwcll V. AYard. Page ado 

Bateman v. Bateman. 421 

Bates and Glover. 439 
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•497 

Belcher and Green. 5O5 
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Belton, f.v parte, 251 
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Benfon v. Baldwin. 598 
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Bland, ex parte, lojf 
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Blunt's (Sir Henry) cafe. 295 
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Bouget and Jones. 298 
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Bradihaw 
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571 

7 .' 

259 

89 
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575 

399 

93 
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210 

215 
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219 
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290 
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52 
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Child, ex parte. 

Child and Bromley. 

Clark attdWm. 

Clerk Wright. 

Clifton V. Orchard. 

Coates and Dun. 

Colebrookc and Deggs. 

Collet 1'. Collet. 

»Conyers v, I.rfird Abergavenny. 
Cooper V. Pepys. * 

Cotton V. Luttrcll. 

Q^ton and Boycot. 
^^yfegame, ex parte. 


Charlewood v, Duke of Bedford. 

497 

Cheefeman v. Partridge. 436 

Qiefterficld (£arl of) v, JaulTen. 301 
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259 

51^5 
12 
<510, 
2 M 8 
396 
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285 
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Crefwick v. Crofwick. • 
Crifp, .'.v pnrte. 

Camming and Robinfon. 
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IXiwlbii V, D.iwlbn. 
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39^5 

289 
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84 
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95 

232 

280 

52 

454 


2C3 

100 

4 CI 


287 

4^5 

406 
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463 
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Garbut V. Hilton. 

Gay ter, ex parte. 

( ribbons, ex parte, 

Gibfon V. Paterfon. 
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( 51 egg and Attorney general. 
Glover 7\ Kales. 
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38* 

• 144 
238 
12 
463 
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469 
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Craves i'. liudjijcll. 
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558 

509 
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125 

572 

5=5 

1 Hylliard, ex parte. 

H7 

202 

1 L 


237 

• Tackfon v, Jackfon. 

5*3 

/ 'TO 

1 Jacklhn/■;/(;/Ramfden. 

292 

‘L3 

j Janflrn Lari of ChcfterfielJ. 

3=' 


' Jc.Tiv sfl ;d Attorney General, 

353 

2 So 

; leiuvv-. H.i'Tifon. 

468 

207 

1 1 j'iiteet al'. 

3r 

JG' 

'■ Jo;\r. tii.vtt. 

298 

104 

f ';iic‘ Y’\rx 

i83 

139 

, hdx:.-: .. i'.-.;,. 

J 

193 

r,, V .*4 . 
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J tl C * 1 I - 
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H ill Terrv. 

H -il, -.v p -•••/r. 

J hin-.iViot; ! aad RjiTeh 

I T'. Givnn. 
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Ilcafeman nnd Armies. 
He.iihcotc lUid lirowii. 

Heather i'. Rider. 

Herrin;; ‘l>. Voe. 

Hervey V. Hervey, 

Hcylin t/«i/l’rincc. 
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i\ • 


2^ I 

e)C() 
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3-; 
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422 
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160 
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5 C 0 

291 
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618 
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209 
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•V. 
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* 
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- ) .1 * 
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180 

54 
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i2 
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a8i 

90 

5=7 
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! R. 
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149 

Sandon, ex parte. 

68 

Scarl'e ami Calbornc. 

60 ^ 

Searles and Ncwllcad. 

a')? 

Shank, ex i.irte. 

234 

iSludlicld V. Duchefs of Bucks. 
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Symaiioc v. 'J'attam. 

613 
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380 
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4 74 
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Thomas, ex parte. 

73 
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60 
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51; 

' Twifs 7'. MaiT'-y. 

67 

; V. 
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445 
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hi 
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Y. 
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5*5 45 * 

Fothcrgill V. Fothergill. 
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Fotherby and Wankford. 

*3 

.Fox V. Fox. 

46* 

Foy and Hutchings. 

502 

Frazer Bromley. 

281 

Freeman and Moore. 

271 

Freeman and Bickham. 

420 

Freeman and Parfons. 

60b 

Frecmoult v. Dedire. 

420 

French and Grimes. 

^>355 

French V. Fen. 

229 

French oni/Smith. 
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Frewen v* Relfe» 

495 

Fry V. Porter. 
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Fryer v* l^lood. 

95 

Fulham and Andrews. 

4*4 

Furzo and Godfrey. 

234 

Fydel, ex parte. 

83 

Fytclie and Bidiop of London. 539 
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Galton V. Hancock. P, 421,505, 577 
Garbut v. Hilton. 3S1,50a 

Gardiner V. Coleman. 230 a {4, 
Gardiner and Knotsford. 560 

Garnet nWPierfon. 470 

Garrat V. Prittey, 381 

Garth and Phillips. 469 

Carvan Roach. 408 

Gar way and City of London. 619 

Galkin v. Galkin. 493 

Geary Door. 4351414 

Geer and Corncforth. 64 

Garrard w. Gcrrard. 548 

G i bfon and Cole. 10 

Gibfon V. Rogers. 551 

GibfonChapman. 388 

Gilbert and Ivy. 551,506 

Gilpin’s Cafe. 420 

Gilbert v. Witty. 580 

Girling w. Lee. 420 

Gillet V. Wray. 381 

Gitters and Troughton. 77 

Glyn and Harding. 466 

Glyn V. Bank of England. 29} 453 

Godfrey w. Watfoii. 80 

Godfrey v. Fur/o. 234 

Godwin V. Monday. 502 

Godwyn t'. W*’ifmore. 586,604 


Gooderc«/!<.' Bromley- 151, 220,242, 
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Goodfcllow V. Burchett. 427 

Goodinge and Carey. 461 

Goodright v. Mead. 9 

Goodwin V. Goodwin. 54 

Gordon V. Raynes. 484 

Gorev. Gore. 424 

Gough Calthorpe, iz 

Gould and Lamego. 350 

Governors of Harrow School and 
Attorney General. 353 

Oraydon v. Hicks.' jU c 

Graham, ex parte* ' 222 

Graham v. Londondet^. 272, 441 
Granville and Worfkp 41^, 192 
Grant n;/i/Forfight. 427 

Gravenorv. Hallam. 619 

Grave v. Earl of Saliibi;^. 427 

Graves v. Maddifon. 549 

Graves v. fioyl. 42f, 
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GrriydoiJ v. Hicks. 
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Greaves v, Powell. 

420 ! 

Gvccil aril Suilblk. 
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Green u. Funner. 
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Green v. Howard. 
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G'cen a.id icrrl of SiilloJk. 

53 

Green v, BjKIj.t. 
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Grccnbank and Hearle. 
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Greenhill v, Gree*'liill. 
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Grein iil -v. Pollard. 
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Greenwood v. Hurc. 

35^5 

Greefe and Riehurdfon, 
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Gregor v. Molcfwortls. 

6ji, 451 

Grcgl'on and Swift. 
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Grey and Ford. 
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Grey V. Kertiih. 
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Grilhih v. Jones. 

4^9 

Grimes v. French. 
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Climes and Stratton. 
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Grofs and Dufrefnoy, 
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Harding v. Glvn. 
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Hargrave v. Fiiidal. 
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tiarris and Morgan. 


286 
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Incledoi»v. Northcote. 
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Inglii and Cafborne. 

609 

Ingres and Fiiwlet. 

284 

Intnlopers am/ Eaft India Company. 

284 

Johnfon, ex j^rte, 

Johnfon v. Uunis. 

83 

1 

Johnfon and Baldwin. 

495 

Joliffe V. Eaft. 

493 

Jones V. Morley. 

7 

Jones and Taylor. 

*5 

Jones and Lanelborough. 

too 

Jones V. Barkley. 

106 

Jones and Hankey. 

1291201 

Jones and Blown. 

4191 158 

Jones V. Marlh. 

190 

Jones V. Jones. 

201, 286 

Jones V. Suflblk. 

381 

Jones V. Weftcomb. 

424 

Jones and Griffith. 

469 

Jones V. Beale. 

469 

Jones V. Nabbs. 

470 

Irod V. Hard. 

427 

Ifaac V. Defreez. 

469 

Ithel V. Bean. 

463 

Judfon and Nicholls. 

427 

Ives and Metope. 

401 

Ivie V. Ivie. 

286 

Ive and Taner. 

4<>3 

‘ Juftin V. Ballam. 

«34 

Juxon and Fany. 

470 

ivy V. Gilbert. 

S°h 55 * 

' K. 

■ Kamplhire v. Young. 

64 

Keeley and Winch. 

124 

Keen V. Stuckley. 

12 

Kempland arid Ferkins. 

251 

Kemfley and Gynes. 

410 

Kendefv. Miiward. 

59 

* Kennegal and Reech. 

448 

Kentiih v. Newman. 

192 

Kentiffi and Gray. 

193 

.Kettier v. Raynes. 

130 

Key V. Bradffiaw. 

287 

Keymiffi and Thomas. 

427 

Kiivchant v. Kincbant. 

10 

Hinder v. Miiward. 

59 

Hing> ex parte. 

13» 120 

King V. Myers. 

58 


King (affignee of Langman) v. Leith 


Page 161 

King V. Lewis. 

470 

King and Cotton. 

267 

Kirk V. Webb. 

59 

Kitchen v. Campbell. 

ia8 

Knight V. Noyes* 

381 

Knight V. Maclean. 

80 

Knight and Craven. 

225 

Knight V. Norton. 

409 

Knotsford v. Gardiner. 

560 

Knox V. Symmonds. 

64 

Krutzer v. Wilcox. 

230, 234 

Kynadon and Bill. 

47 ^ 

L. 

Lacon v. Mertins. 

*3 

Lidbroke am/Tomkyns 

64 

Lake V. Caufefield. 
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Lambert and D*aquilla. 

234 

Lamego v, Gould. 

350 

Lane and Durnford. 

7 

Lane v. Dighton. 

59 

Lanelborough v. Jones 

100 

Langford v. Ellis. 

140 

Langford v. Pitt. 

573 

Langley v. Oxford. 

463 

Lanoy v. Athol. 158, 

190.577 

Lantand Ward. 


Lafcellcs v. Lord Cornwallis. 464 

Lavie v. Philips. 

206 

Lawrence v. Jacob. 

281 

Laundie v. Williams. 

55 ^ 

Lawfon v. Stitch. 

414 

Lawton v. Lawton. 

477 

Layer and Cotter. 

563 

Laywike v. Shuttleworth. 

300 

Lee, ex parte. 

73 ; *48 

Lee and Oxley. 

94 

Leach v. Trollop. 

82 

Leeds (Duke of) v. Powell. 

598 

Leeds (Duke of) v.New Radnor 598 

Leeke, ex parte. 

102 

Lefebrei ex parte, * 
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Legard and Digby. 

619 

^gatt and Sewell. 

59 * 

Le Hook and Mufgrave. 

300 

Leigh and Hawkins. 

385 

Leith and King, t 

261 

Le 
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Lemprierc v, Pafley. 160 Lyndon and Maflareene. 39I 

Lempfter (Lord) «. Lord Pom> Lyons v. Duke of Chandog* 54S 

fret. 431 

Leonard v. Earl of ■Suflex. 609 M, 

LequefneChilcot. 64 Mace v. Cadell. 175 

Lefebure u. Warden, 29 Matklin, ^.v ijo 

Leflic V. Devonflnre. 619 Maclean Knight. 80 

Levingftun and Cole. 580 Maeguire Awd Afhburner. 414 

Lewcllyn, w 102 M‘Adam u. Logan. 563 

Lewes, /irtr/f. isa»l53j2ao Maddifon <»W Binglcy, 73,126 

Lewen v. Okeley, 420 Maddifon and Graves. 548 

Lewis V. Chul'e. 106 Malborough (Dutchefs of) and Brace 

licwis rtz/d Wyld. 413 520 

Lewis V. King. 470 Malboro <»«dBlandford, 562 

Lewis a//d Edwards. 480 Maling <7«d Atkinfon, lOo 

i'Cwis fl«d Spir.ks. 619 Mallabar*!*. Mallabar, 619 

Llckbarrow %>. Mafon. 251 Man Man. 4^6 

Lidderdale Moiurofe. 214 Man rW Debeze, 427 

Like V. Bciresford. 190 Manning W Bainhara. 373 

Lindegreeu/r«d Batfon. 420 Manfell v. Manfell. 381 

Lindon Clietwynd, 539 Mansfield W I’hipard. 580 

Lindfey, ex parte, Manrill ami 1 Icwit. 89 

Lingard w. Wegg. 263 Muvkant awd lialcot. 59 

Lingen v, Sowray. 573 Marks v, Marks. 57? 

Lingen V. J'oley. 5 51 Marlar, ex parte. 8o> 245 

Lingood flwd Bamardifton 351 Marlar irW Worral. 193 

Lingood, ex parte. 77 ^I'O'len, ex parte, 133 

Liltcr and Ambling. 508 Atarlow and Middlecome. 15,190 

Lifter V. Baxter. 234, 235 Marlow v. S nith. 665 

Litchford V. Oldham. 447 M nryat v.'I ownicy. 580 

Littleton and Wynn. 605 Marriot ««./ 1 after. 480 

Litton V. Ruftel. 60> Marfli and 12 

Lock nnd'rwifdtn. 58^# j Marfti, ex parte. lOO. 190 

Lockycr V. Savage. 64,401 j Marfli r.7;d Jones. 190 

Logan fl/;d M‘Adam. 463 1 Marllw/«./Craddock. 282 

Lomas <r/idJackfon. 106 Martin/i.vd Strachau. 9 

Lombe a/idCUftoii. 47° , *38. ’S3 

London (Bifliop of) v. Fytche 539 I Martin and Reynifti. 485, 512,381 
and tiill. 470 Mafcall rtftd Norton. 6a 

London (City of) v, Garway 619 Mafon w/zd Lickbarrow. 2?i 

la>ndonderry <i»d Graham. 272,441 Mafon v. Hunt. 61 i 

jjong and Reeve. ' 589 Maflareene v. Lynilon. 396 

Looks <7«d Jennings. 482 Mafley z/«d 1 wifs. 68 

Lowe V. Waller. 126 Mafley u. Sherman. 470 


Lowcher v. Condon. < 502 

Lowthcr V. Carlton. S 71 

Ixiyd V. Collett. 1 2 

Loyd V. Spillet. 404, 60, 193 
Loyd t>. Tench. 454 

Lumley and Hall. 64 

Lunaz/dHody. 61 j 


Mathews, ex parte, 109, 1^9 

May V. Hook. 490 542 

Mayor of York r». PilkingtoUi 285 
Mead and Goodright. 9 

Mead V. Lord Orrery, 46 j 463 
Mead and ficaucicrk. 573 

a 4 Meager 
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Morris and Piggot. 

Pflgf381 

Medlicot’s tafe. 

148 

Morfe V, Wiifon. 

350 

Mellifli and Coninghara. 

619 

Morriock and Peterboro’. 

414 

Mergrave v. Le Hooke. 
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Mofeley s'. Moft liy. 
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Merriman and hlliot. 

4<>3 

Moiteux V. Duronr. 

619 

Mertins and Lacon. 

>3 

Moil 1 foil and jewfon. 
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Metcalfe V. Iv'c's. 
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Moulion V. Ilutcbinfon. 
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Metcalfe v. Harvey. 

4? I 

Mowbray and Rayncr. 
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Meymot, ex parts. 

146 

Moyfe S'. Gyles. 

271 

Meynil and Hf'lmes. 

5S0 

Muiukley and H< mmings. 

381,502 

Meyrick and A rtorney G eneral. Oo <r 

Mund.iy .'/wo'Goctwyn. 
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Michtll, ex parte. 
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Myers and King. 

58 

Mico and Maynes. 
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Myiton and CreilLtt. 
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Middiecoiii'.' V. Marlow. 
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Middleton 4>. Otifioir. 
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Naifli .o.'O 1 uu.villc. 

384 
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, Ne.ilc i /a.'Sv.\ ':cU. 

‘3 

Mills u Ba ’s. 
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^ lii'y a. 1a i.ii.e. 
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Milner and Attorney General. 4Sa 
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Milner V. Mills. 
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64 

9 
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Norton v. 
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280 1 

Nuwlaii SI. Ncgiigan. 

470 

5 y»» 4^'4 . 
427 ' 

5'9 

Noyes and Knapp. 

381 

589 

0. 


7 

520 

Oakley v. Smith. 

542 

64 

Okc V. Heath. 

382 

75 

Ocktndcn, ex parte. 

128, 230 

384 _ 

Odium and Tlarty. 

Offley 
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Offley V, Ofllef. 

Page 269 

Offley and Breft. 

470 

O’Hara and Martin. 

138* ^53 

Okeley and Lewiu. 

420 

Ok'Miden v. ()h.eiidcn. 

506 

Oldlram w. Lichford. 

447 

Oldham V. Hughes. 

573 * 542 

Olive and Stephens. 

*S 

Oldknow, ex parie. 

98 

Onflow (W«/ Middleton. 

35 ^ 

Orme v. Smith. 

508 

Orrery ««r/Mead. 

461 

Ofluill*'' ’'hirmouth. 

3 M 

Ou-h'-Y -“J '.iali. 

.162 

1, t". pi'a. 

274 . 

()w< V V‘/i‘ iams. 

480 ' 

Oaxu i>. Owen. 

493 

O'ctoi .i .angley. 

46 > i 

0 .\iey V. Lc 

94 

P. 

P.rj;p, rv parte. 

O"’ 

P.ije i'. • ooiv. 

45 - 

P1 ;c V. P t.ze. 

4 ;-'» 

P '.•t M lywood. 

381 

P, fjt and \V.ulc. 

563 

P.izel'w. iloiki.is. 

4 '4 

P.,in aK'l U..'i‘iut. 

94 

P.ili'uj a id St-a Iman. 


Piihr.. !' T'. .S -i .OJ. 

47 

P.irk.T .>/■-/C ilviile. 

94, 100 


JTCcruig fini* J. UIU* A tig- 

Pelham and Clowdfley. • 470 

Pells and Bulhnam. 

Perkins v. Kempland. 

Perkins and Walker. 

Perrit and Crifp. 

Perrit and Harry. 

Perry and Heath. 


Peterborti* v. Mortlock. 
Peter villuffen. 

Peyton v. Bury.. 

Pliillips V, Thompfon. 
Piiillips and Baniham. 
Philips and Lavie. 

Pbillips V. Gavth. 

Phillips V. Carew. 

Philpot and ArundcJ 

Piupiict V. i'.ianslield. 

Phittiplace and \’;'.tcs, 
Pickering V. Vow lea. 
Pickcrfgill and Ciapman. 
picrpoint and Lord Cheney. 
Pieriv>n v. Cavnet. 

Pig..L'’T V. Morris. 

1 pi-fo—. Pcimce. 

; Pike 


*93 
asi 
334 * 6o6 
*33 
28x 

4 * 4 j SoS» so* 
580 


Whil-t*. 


l\i;'klns •■'nd A-tovney General 
P.iTi y ‘i’. J iixoii. 
l**u*'y i*i I >)»vt,n. 

Parry v ls.o,:i.rs. 

P irt»>ns I'-'.d /.-'uch. 

Parlo’ii ,!’id Miiherr. 

Parlous V. K'.i uu 
Partiui^tun </'/ / Andrews. 
Partriil'^e Partridge. 

P ,ik •/d Monett. 
p lil y and Lempnere, 

Pawk’t and Iiiurel’s. 

Pawlot re Pawlet. 

Pay’s* cafe. 

Payne and Stratton. 

Peacock v. Monk. 

Peacock and Ciuhbert. 

Peat and Tittetfon. 

Peat V. Chapman. 


4 M 

4’/0 

5^9 

5 ?* 

4 '>'^ 

5:5 

()Cb 

40S 

414- 

cts> 

160 

284 

482 

424 

286 

29 

4?7 

64 

49b 


414 

169 

38* 

128 
406 
2c6 

469 

57 * 
563 
580 
48c 
480 
*45 
549 

470 
38* 
563 

388 

285 
228 

4*4 

410 

286 

573 
102 

420 

474 
563 

*90*573 


^^likiiieron •>>!■' Mavor of York. 

Pii.i', '.; , 

Pin;. li’Utcn. 

Pltcai. : c r'. •.■•afc. 

Put a id D.’or. 

Pift •I'-;! ii.;:i, rd, 

Plu.n.ii/r. <.v 
Plun t V. I'enl'on. 

Pod^ct’s (Margaret) cafe. 

Poll ird t'. tT’.euville. 

PolU-xfVn 1-. Moore. __ 

Ponuret (Itord) and Lord Lcmpltcr 

43 * 

Ponder and Norgate. 64 

Ponttt tina Devefe. 4^7 

, Poore V. Clarke. 183 

i Pupliam and Bamfield. 43 *> 589 

{ Pophain V. Lady Aylelbury. 619 

Poread rtw/Rakes, *95 

Porter W Fry. 

Portfmoutli ^Lord) v. Lady Effing- 

ham. 5 » 

Potter V. Potter. 499 * 573 

Poulton and AUcii. 388 

Powell 
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Pdwell V. {{ankey* Page 269 

Powell t>. Morgan. 5911404 

Powell and Greaves. 420 

Powell and Jenkins* 427 

Powell and Cleaver. 427 

Powell and Bradley. 482 

Powell and Duke of Leeds* 598 

Powis and Andrews. 286 

Prentice and Bouverie. 598 

Price and Hovi'ell. 487,577 

Prime and Silk. 420 

Prince v. Heylin. 496 

Pring V. Clay. 495 

Pritchard and Baker. 4^0 

Prittey and Garratt. 381 

Proffer and Doe. 493 

Probert V. Morgan. 559 

Froudfoot, ex parte, 138 

Pryor v. Hill. 193 

Puget and Targus* 192 

Pugh V, Smith. 404 

Pullen V. Ready. 573) lOj 381 
Purefoy v, Purefoy. 300 

Purfe V, Snaplin. 508 

Pufy V. Delbouverie. 64 

Pye and Atherton. 580 


R. 

Raikes v. Poreau. 
Ramkiflenfeat v. Barker. 
Rand and Tourl. 
Randall v. Bookey. 
Ravenhill v. Danfey. 
Raw V. Chicheller. 
Rawfon and Hodgfon. 
Ray V. Stanhope 
Rayner v* Mowbray* 
Raynes and Kettier. 
Raynes and Corden. 
Read V. Snell. 

Read and Baugh* 

Read and Smith. 
Reading v, Royfton. 
Readihawani Guibert. 


Ready and Pullen* 
Rees and Cart 
Reech V, Kennigal. 
Reeve v. Long. 
Hl^e and Frewen* 
||||i;fty V, Newland* 


>95 
291 
169 
619 

549 

480 

502, 383 
427 

469 

120 

48a 

^ 4 » 44 ^> ^^9 
427 

539 

493 

547 

573,381,10 

458 

448 

589 

495 

549 


Rex V. Cole. 

Page 145 

Reynall and Negus. 

190 

Reyniih v. Martin* 

38 Ii 485 » 5*2 

Rich V. Coe. 

234 

Rich and Civil. 

406 

Rich an</Wills. 

461 

Richards v. Brown. 

340* 35 > 

Richards v. Baker. 

47 > 

Richardfon v. Greefe. 

427,482,512 

Richardfon v. Chapman. 470 

Rickman v, Morgan. 

427 

Rico V. Gualtier. 

421 

Rider v. Wager. 

508, 606 

Ridgard and Bonny. 

463 

Ridout V. Pain. 

<54 

Ridout V. Oowding. 

192 

Rigden v. Vallier. 

493 

Rivet V. Watkins. 

467 

Roach V. Garvan. 

408 

Roach V. Hammond. 

469 

Roach and Bateman. 

482 

Robins and Spinks. 

427 

Robinfon v, Robinfon. 

432, 589 

Robinfon v. Taylor. 

619 

Rock V. Warth. 

480 

Roe V. Baldwere. 

9 

Rogers and Gibfon. 

55 * 

Rogers and Parry. 

57 * 

Rogers v. Rogers. 

619 

Roifton and Bucknal. 

168 

Rooke and Cray. 

294* 334 

Rooke,rx parte. 

> 5 * 

Rooke and Warth. 

480 

Roome v. Roome. 

427 

Rofewell v, Bennet. 

427 

Routledge and Watfon. 625, 268 

Row and Wright. 

619 

Rowlaudfon, ex parte. 

100 

Roy V. Duke of Beaufort* 409 

Rttdge V* Hopkins. 

283 

Rundle 9, Rundle. 

385 

Rttflell V. Hammond. 

93 

Ruffell and Peter. 

169 

Ruffell and Litton. 

6oe 

Rutland’s (Countefs of) Cafe. . 7 

Ryall V, Rowles* 128, 

158,161,233 

Rycault and Moore. 

190 

Ryfwicke, en parte* 

108, 130 
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S. 


Salamons v. NifTon. Page 251 

Saliftiury (Earl of ) and Grave. 427 
Saiilbury and Edge. 469 

Salkcld, ex parte* 153 

Salt and Chapman. 427 

Saltern v. Saltern. 286143O) 525 

SalVin V. Thornton. 4'74 

Samfun v. Bragington. 235 

Saudhy) ex parte, 26 1 

Sandon, ex parte, 67, 97 

Sandys v. Sandys. 548 

Sandys and Eait-India Company. 284 
Sanfom and White. 94 

Sarth V, IJlanfrey. 563 

Saunders v, Dchew. 475 

Savage and Lockyer. 64 

Savin’s Cafe. 423, lO 

Saville V. Saville. 4271 467, 548 
S >.»ycr and Bletfoc. 2 * 5 1 

Scattergood v. Edge. 474 

Scot V. 'Pyler. 381, 464 

Scott and Attorney General. 355 
Scott V. Albrny. 386 

Scotton V. Scotfon. 427 

Scribb and Palmer. 470 

Scudmore and CretUng. 8 

Seagood i>. Neale. 13 

Si-.de V, Scale. 430 » 286 

tSedgwick and Bird. 82 

Sellas i>. D.iwfon. 263 

Selwin and Honey wood. 539 

Sclwin and Chitty. 548 

Semphill v. Bayiey. 3< i 

Senhuiifc v. Earl. 52 

Scrgcl'on I’. Seaiey. 463 

Scwel and Clarke. 427 

Sewell and Lsgatt. 59 * 

Seymore v, Treiiltan. 44* 

Shackleton and Epfom. 493 

Shallet Ward. 190 

Shapland v. Smith. 4'’4 

SHarp V. Carter. 539 

Shaw V, Stamlilh. 15 

Shearman v. Shearman. 521 

Shelburne v. Biddulph. 5 

Shepley and Woodhoufe. 2S7 


Sharmau v. Collins. 383> 482; 502 


Sherman and MafTey. 

• 

Page 47* 

Sherrard v. Harboro*. 


610’ 

Short V, Wood. 


12 

Shudai V. Jckyl. 


427 

Shuttleworth v. Laywick. 

300 

Sidebotham v. Smith. 


28t 

Sidney v, Sidney. 


27 »» *76 

Silk V. Prime. 


420*485 

Simpfon, ex parte. 


I40j 222 

Simpfon (In the matter of) 

68, 97, 



252 

Simpfon v. Hankey. 


r 

Simpfon V* Vaughan. 


90 

Skip V. Huey. 


294 

Skip, ex parti. 


126 

Skip and Well. 

X71, i 82> xSy 

Slanning v. Stile. 


271 

Slater and Edwards. 


476 

Slecch V. 'riiorington. 


4*4 

Sm.dl V. Dudley. 


162 

Small V, Wing. 


55 * 

Smeuton tiW Weller. 


284 

Smith, ex parte. 

82, 

118, 294 

Smith V. Bromley, 


106 

Smith V, Hodgfon. 


229 

Smith V, Akywell. 


286 

Sm.ith Tendril. 


386 

.Smith and Pugh. 


4^4 

Siiiitli V. Fcliowcs 


402 

Smith af\. Cutterback. 


‘ 420 

Smith V. Newport. 


425 

Smith and ./uiheld. 


427 

Smith r. Cook. 


43* 

Smith Smith. 


482 

.Smith Orme. 


508 

Smith V, Read. 


539 

Smith and Okcley. 


542 

Smith V. Evans. 


548 

Smith V. Baker. 


560 

Smith V, Clifford. 


571 

Smith and Afhton. 


563 

Smith and Marlow, 


605 

Smith V. French. 


617 

Siuiihfon and Ackroyd. 


619 

Sn.'iplin Aw/Purfe. 


508 

Snee and Buxton. 


234 

Snee V, Snee. 


563 

Snell and Read. 


,64 

Snclfon V, Corbet. 


44 * 



Sodor 
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427 

A 3 f 
625 
431, s-lo 

53 

573 

333 

sy' 

333 

404,60, lyl 
AV 

(i J y 

40,1 


Sodor a'ld Man (Biihop of) v. Earl of 
' Derby. • 53» 45* 

‘Somerfct v. Boraerfct. 

■ronday’s Cafe. 

iwd Colnay. 

S^tliby V. Stonr’houfe. 

I^iwthcote tmei ITarriroii. 

'‘'SbuTay a/id I.in^jcn. 

.j^^ncer and Hiii. 
wcncer an i i3.i»;n3a'a'. 

, ^lccr HI. Hnjwai'd. 

” j^pillet and Lr yd. 

V'^jpinks 1*. Rubins. 

^^^inks V, LL-wiri. 

' ..l^range S-. Bernr'- l. 

kiJpurliii" .It’d Ci:\.< jr. 

: Spurret v, Splller. 

,’Staftbrd ai.d W'ilkinfon, 

; iStadgrouRi, <-.v 
■ Staftbrtl V. Morton. 

. Stanhope and Ray. 

' Stanifortli v. Sianll'orth. 

' Stanley v. Stanley. 

Stajdeton v. Stiplcron. 

Stapleton v. Che.iLs. 

Starkey and Brockcs. 

Statham v, Bell. 

' Srcadn'.an v. Falling. 

Stephens v. Olive. 

Stevens a/id Badrick. 

Stevens v. Dtihick. 

StiHingflect w.'Hayward. 

Sttch and l^ivi fon. 

St* Luke (Farifli ofj v, Parilh of St. 


35 ' 


t 


4-9 
1 )0 
414 

4^7 
S 4 « 
451 
354 » 423 
482 
619 
424 

5 »^ 

*5 

508 

549 

10 

414 


283 

*3 

606 

619 
4*5 
493 
493 
55 
9 
59 » 

67 

^trtltlunore (Countefa of) v, Bowes. 

' 267 

/ilktsiton V. Payne. 236,430 

t'iSffatton V* Grimes. 381 

I'Siritton and Butler. 469 

Jpy V. Hawkie. 544 

Utim V. Alhdown. 15,386 

^Mk.. ■ 


Leonat' 

Stokes Moore. 

! S^ne and York. 
Sip 4 >f‘-ho«rc V. fcvtlyn. 
Stones and Bulloch. 
;,S^ftes and Hcnrtley. 

V. Wiiidfor. 
■$ivcmt ex parte. 
!-*Strachan and Martit?. 
''Srr^ftbrd and North. 
d’Kan anti Wickes. 



Sufiblk V. Green. J^a^e S 2 >!>i 9 
Suilblk and Jones. 381 

Sufiblk ami llub art. O19 

Summer v. I'horp. x 

Sumner v. Brady. ic6 

Suli'ex f. I homoiid. ■ 5*8 

Suflex ana Leonard. 6t'9 

Sutton 7». fewke. 3S1 

-■'Utton V. .Stone, 423 

Swain ami LSulerwco 1 . 383 

Sweet .Soiu!.v\)ti. 571 

.Sweet ttid Dj'i Li, 49} 

Swift V. Gregf.jij. 389 

Sydeborhan., 20l 

i.,'\i,• UiU,*. *jj. t- t£.t'*,^^ve. ^ 

Svinunds and Mnux. 64 

T. 

Tal.'.'urdcn .m'i Ch.iuncy. 451, 339 
Fail 7^. Cai v. ilI-.. 263 

TaiiJot, ex pm tf, 140 

'r-albor ,;*« Duke of Cbandos. 512 
'Faner 7>. ivic. 463 

'rankerville v. Faucet. 577 

j’apper V. Chaieioft. 427 

'i'argus i». Puget. 192 

I'alicr V. Marriot. 480 

l ate, ex parte. 133 

Taylcur Humphrey. 4<;5 

Tawney v. Crowther. 13 

Taylor v. Haylin. i 

'I'aylori,. Jones. *5* 16 

Taylor niid Buckley. 103 

'FaylorRobinfon. 619 

Templar and Evelyn. 94 

Tench and Loyd. 4 54 

Tendril rnyr/.Smith. 386 

'F.rry rt.-.r/Hall. 485,482 

Tew V. Earl of Winterton. 80 

Teynhain (Lord) ivHcrberl. 284 
Thomas t-. Bcnnct. 269 

Thomas Kwymiih, 427 

Thomas %•, Hole. 469 

'Fhomond v. .Su.Tex. > 508 

Tliompfor, Phillips. 128 

Tiinmpfon v. Townc. 465 

Thoi ington and Slecch. 414 

Thorndike v. Allington. 598 

Thornton and Salviii. . 474 

'rhornhill v. Evans. 304 

'Phorpe and Sumner. I 

Thorpe and Beaumont. 15 

Thyim 
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Thj'nn V, TJliynn. Page 447 

Tickell anil Craven. 151 

T'indal ami ll.irgrave. 420 

I’ilchner ami Jcale. 50a 

'rittenfou V. I'cat. 64 

'I'ollet V. Tol'ct. 563 

Xomkyns w, Laclbroke. 64 

Totliill and Earl of Chatham. 28^, 

430 

Tournav v. Tonrnay. 482 

Tourvillc V. Na- (h. 384 

Tourlc V. Rand. 169 

'Towulcy and Marryat. 580 

Townfend v. Wyndham. 15, 94,404 


n'racey v. Hereford, 
'rrafl'ord v. llochm. 
Traftbrd v. A futon. 

'Trap, ex paefc. 

Treiili ni and e /more. 
Trevanion v. \"ivian. 
Treves •j. 'I'cAMifcnd. 
’I'ribe v. Webber. 

'l ii Il.iil.ind, 

D.y. 

'I rod Di'wnes. 

'fro’lop : -d I.'.*:’eh. 

i V. (.Iliters. 
'rruenv.in I’cnu-n. 
T.iiiw.iy V. liourn. 
'I'aiiii.vil V. llr.iekcn, 
'I'iiriier ,r::/ 1 till. 
Tvveeiials. v. C<'vciitry. 
'rvvir.ioii z'. L ;cke. 

[ ’A li'i V, l»l ! i-r". 

Twine's C.u'j. 

'Tyler Se :r. 
y. Hop;. 

Tyrreonnel v, Anc.iftor. 

V. 

V.sde and Rennet. 

Vallier and Rijiden. 
Vanfomnier .'/W Barker. 
Van V, Clarke. 

Vaughan rtW Alexander. 
Viftighan I'WSiinpfon. 
Vcrniudcfi and Brown. 
Vernon v. Vernon. 
VillcTS zi. ikauniunt. 
‘Vincent rt/y/ liabcrgham. 
Vivian v. 'Trevanion. 
Underwood v, Morri*. 


a2? 1 


aC^'I 
J*. 5*3 ! 
SShSOd ! 
209 1 
44 * 

•S , 
90 I 

261 ! 
4-0 

■ibo 
588, 60J 
5 ^ 
77 
10., 

77 

50a 

401 

487 

500 

68 

10 

3Sij4'34 
1 tj 

> ^ 


6 ‘Z'> 

403 

309,318 

55^1 482 
82 
90 
283 
470 
6 ’5 
589 
426 
38. 


Underwood v. Swain. 
Vowles and Pickering. 
Upton, ex par/e. 

Utiiwatt and Hellafis. 
Uvcdall V. Halfpenny. 

W. 

"Wade V. Paget. 

Wager and Rider, 

W.iitc V. Whorwood. 
Walker v. Burnell. 
Walker v. Burroughs. 
Walker v. Meager. 
Walker v. Jackfon. 
Walker zi. Perkitis. 
Waller ami Lowe, 

Waller v. l).ilt. 

Wallis V. Crimes. 

Walj ok* V. Conway. 
Wailli Wallh. 

Walter v. T)re*w. 
Wankt’ord y, Toihcrbv. 
W'^.ink fold y. Waiikiord. 
Wai 'U. V/'ar. 
kv'.ird ami Dai well, 

"Ward, i.v/>.7> .V. li 

■'.'v'.ird V, Slialift. 

\i aid itt il vn. 

\\ .iVil it/iti B.iiifton. 

v;.;ra V. Dudley. 

Yv''arii V. J nt. 
kV'a' dour an:' B,i!icroft. 


Page 383 
480 

* 34 - 

427 >S*® 

4*9 


333 - 


’Trcn. 


/ I’.dwards. 


VV.irn Ti V .' 

W.irc'i 
Vvarv Ick 
'W.i-ki;ih an l R' 
Wauli'.s V. \V,i; 
W.ni;ituVnii 

C.\ '{’\v. 
Wa'i'Vi I'o’a'.lv‘vige. 
Wal's u. Jk'k*. 

AV.iugli V, AuHen. 
Vdebb and Kirk. 

Webb and H ill. 
Webb-y. Webb. 
Webber and Tribe. 
Webiler and Bilhop. 
Wegg and T-lngavd. 
Welch ami Beck. 
Wflford -y. Heal'ely. 
'Webber s-. Smeaton. 
WeP V, Skip. 

Weitcomb onJ Jones, 
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Whale V. Sooth* 

Whaley v. Norton* 
Wheeler V. Oaryl. 
Wheeler v. Bingham. 
Whirley and Hills. 
Whitbread v, Brockhuril. 
Whitchot and Darrel. 
Whitchurch V, Bevis. 
Whitchurch v. Hyde. 
WThite, ex parte. 

White and Pike. 

White and Perry. 

White V. Sanfom. 
Whitfield V. Fawcct. 
Whitfield) ex parte. 
Whitmore and Hartop. 
Whittaker v. Whittaker. 
Whittaker and Horton. 
Whithomev. Harris. 
Whitter v. Whittcr. 
Whorwood and White. 
Wickes V. Strahan. 
Wicket and Gulliver. 
Widmore v. WoodrolFe. 
Widdows and Craven. 
Wig V. Wig. 

Wigg and Filher. 

Wilcox V. Krutzer* 
Wdder and Blatch. 

. Wildman, ex parte. 
Wilkins v. Carmichael. 
Wilkinfon v. Stafford. 
WUkinfonv. Lutwidge. * 
Wilks and Drakeford. 

. Willand v. Fenn. 
Williams and Owen. 
Williams v. Jekyll* 
Williams andLaundy* 
Williams v. Brown. 

. Williams v, Floycr. 

Williamfon) ex parte. 

V Williamfon v. Codrington. 
Wime V. Wilkes. 

Willis V. Jernegan. 

"" i». Willis. 

V. Rich. 

I, ex parte. 
i emd Morfe. 
i and Creagh* 
.‘Which Sf. BLecley 
Wittdielfea and Finch* 




4 . .A' 


Page 463 

3^3 

190 

381 

38a 

54 

480 

499 

284 

222 

3^8 

480 

94 

335 

4 ^ 9*517 

427 

573 

424 

469 

480 

59 

67 

428 
469 
224 

424 

493 

X 

ic8 

•34 

409 

612 

448 

461 

480 

525 

556 

580 

627 

dl 

>»35» 

447 

461 

*53 

350 

381 

“4 

»3 


Winchcftcr, ex parte. Page 121 

Windham and Townlend.'^I 5) 04, 464 


Windfor and Storey. 

Wing and Small. 

Winimorc and Godwyn. 
Winter and Blount. 

Winter and Brownfderi. 
Wintcrton (Earl of) and Tew. 
Witham and Hickfon* 

Withers v. Withers, 

Withornc v. Harris. 

Wittenoon and Crcfpigny. 
'Witts V. Bodington. 

Witty and Gilbert. 

Wood and Short. 

Wood, ex pai-te. 

Woodhoufe t». Shepley. 
Woodhoufe v. HoBtins. 
Woodicr’s cafe. 

Woobridge nWBrunfden. 
Woolftoii and Zouch. 

Worden and Lefcbure. 

Worrall and Marlar. 

Worfley v. Granville. 

Wray v. Gillet. 

Wright V. Holford. 

Wright V. Row. 

Wrigley and Andrew. 
Wrottelley v. Wrottelley. 

Wyld V. Lewis. 

Wyatt and Hawes. 

Wylliev. Wilkes. 

Wynn v. Littleton. 

Wynne v. Hawkins. 

Y. 

Yale, ex parte. 

Yarmouth andOflulfton. 
Yeatesv. Fcttiplace 
Yeates and Buggins. 

York (Mayor of) v. Pilkington, 
York Buildit^s Company and 
gins 

Yotkv. Stone. .v 

Young and Kampdiire* 

Young V. Coitle. 


493 
55* 
586 
272 
414 
80 
420 
38s 

469 
182 

427 

580 
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A n essay on the NATURE and LAWS of USES 
and TRUSTS. Including a TREATOE on CON- 
‘ VEYANCES at COMMON LAW •, and thofe deriving 
their EFFECT from the STATUTE of USES. 

By FRANCIS WILLIAMS SANDERS, Efq; 

Of Lincoln’s Inn. 
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the Origin, Progrefs, and Nature of the Laws of Ufes 
and Trulls, with their ConftruOion and Operation; and 
in the latter Part, thofe Laws are illudrated by conlidering 
and pointing out their Application to the feveral Modes of 
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Lord Chancellor Louuhborough, regulating the iil'uing, 
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Per^urief, 

(C) Voluntary Agreements, in what Cafes to he petfnncd* 

(D) Concerning the Manner of pe^ftrining Agreenuiits, 


(A) Agreemenit end Covenants which ought to he fe,formed i« 

fpeue. 
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Henry Sfapiltm an In&nt| by Ann his Mother —> Plaintiir. 
PhUip StapUtoAmh^ odufs . .. Defendants. 


Cafe 


B y a deed dated on tlie 21ft of Angujf, i 66 i, Philip Siapilfen 
was tenant of the premifles in queftion for 99 years, if he lo 

I&»a itwa *vt«lVA4iA __ • 


long live, remainder to truftees to preferve contingent remain¬ 
ders, remainder to Ids iirft and other fons in tail male, 
maindev to his right heirs. 


1C* 


veptnotmn 
pnmiffiji in 
fcr«| 

to )ni flfft sad oditr batlft toil, MnuSndrr to hSi right heln, hiving two iont, 
HBd J»W» *? 9* anS loth 17*4, in orda- to fettle and oer- 

Ikhm the mAg* » Uo^ of the SttftUtnt, tnd tor making provifion for hU 

k«^themorany other peribn cl 4 lini»g 
1aie»a lavir***'*» ^ «»“«*dl, relrafii ^ conSnn to two trufteei. all thofc 

MW. **** (•* “ fiAer, his hein 

affloM «v«r Sad (as to another part) to toe ofo of tfw Athrr for liie, to Htmy the 1 jo fer lift, 

_ ,% tniftees (or prt&rving, fif.. renainder M hU Asft and every other fon in uil male, te- 

nuhwJer to'* ** to the 6a^ten of Hinty in toil, nmundcr to 

iJw dwi^ter* o* FMty tho (bo in tori, renaalndir to right hein of Hyf the £itbcr. And m to 
g,A** put, to (be ufe of tbihf the father ioe Ufir, tomusder to PMI'f the (bn (or life, Off. 

^ Philip 


9st«tiientis, attidnr, ann co&intantst. .3 

1 • 

, Philip having two fons, Henry and Philipt they by, deeds of Staiiito* ». 
{cafe andreleafe the 9th and loth of Sept, 1724, retiting, that ^’'***‘’'<»*'* 
for fettling and perpetuating all manors, fe’r. in the name 
and blood of tlie Stapiltons^ and for making proviiion for 
his two fons, &c, for preventing difputcs ami controverfies 
that might pofllbly arife between tlic fald two fons, or 
any other perfon claiming an intereft in all or any of the 
eitates therein after mentioned, and for barring all eflates 
tail, and for anfworing all and every the purpofe and purpofes 
of the parties thereto, and for and in confideration of the funi 
of 5^. releafe and confirm to Thonipfon atid Fairfax all thofe ma¬ 
nors, itfc. To have and to hold to them, their heirs and af» 
iigns, to the ufe (as to part) of Philip the fatherj his heirs and 
affigns for ever, and as to another part, to the ufe of Philip the 
father for life, remainder to Henry the fon for life, remainder 
to truftccs to preferve contingent remainders, remainder to his 
flrd and every other fon in tail male, remainder to Philip t!:c 
fon for life, remainder to truftees to preferve contingent re¬ 
mainders, remainder to His firif and other fons in tail male, re¬ 
mainder to the daughters of Henry in tail, remainder to the 
daughters of Philip the fon iti tail, remainder to the right heirs 
of Philip the father. And as to the remaining part, to the ufe 
of Philip the father for life, with like limitations in the firlf 
place to Philip the fori and his ifTue, artd then to Henry and 
his ilTuc, remainder in fee to the father. 

There were covenants to fulFer a recovery within 12 months, 
jind likewife for farther afluranccs.— N, P. To this deed, the 
heir of the.furviving triiftee in the deed in 1661 was not a party. 

Blit by deeds of leafe and reledfe dated the 28tii and 29th of 
Sept. 1724. to which the Kelt of the furviving* truftee of the 
deed of 1661 was a party, the fatlwr and two ibris make 'Tbomp- 1724, the ftthet 
fon arid Fairfax tenants to the prsecipb, in brder to fufler » 
recovery for the purpofes nicfttioncd in the former deeds of the ^ Fnir/^ kJ 
9th and idtli of Sept, junotothcpr*. 

* Befoce any recovery fuficteo Htnry died, leaving iffue the 

plairitlft. ibr the puipcfes 

, ■ . _ ^ ^ mendoaed >a the 

fanner deed t wftte Mjr tecavery fuflfered Btny died, leaving iflue the plaindif. 

, Aftenrards, by leafc and relwfc the 12th and 1.3th of Afterwards, bp 
A^. 1725, to which the heir of the furviving truftee df tM deed leafe and rebate, 
of t66x was a party, PUl^ the fofhcr and Philip the fon - cove- 
nant to fuffer a recovery, in which Thomson and Fetitfax were 
to be tenants to the pnecipe, to the ufe, as to part, of Phil^ PiiK^thefm 
the fath.er, hii heirs add al^S} arid Os to the other part, to the 
tife of PhUip the father for Ine, remaiiAler to P^ the fon in fee. in which 

V ' , ' ftn juid FabjMf 

Werfc to be tennti in din liidttlpn, the nft* at to nut, of TkiSp tbo fither and his heiis} and 11 
(• the other part^ tnthoBMrffdil^thn&tlurfQrlitt, reouiadsrtosfdtlijpthelittinfee. 

B» 
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In 



% agtetmeiitj). 3tt<tfe)ii, rinti CoiieniinM. 

** l^n Trinity term 1725. a recovery was fuflPcreil) in which were 
the fame tenant to the praecipe, the fame demandant, and the 
In rWit;^ tem fame vouchees (except Hemy who was dca<l), us were covc- 
*7*S*ai'-c«'ef3r nunted to be by die firft deedj it was like wife fuifered within 
wb!ch we?e***e* months after the firft deed, 

l4inr lunts to 

^ the iirscipc, the &nc,^ni3ndants and the fame vouchees (escept Hetiy who was dead), as were cove* 
aanted b> the firft deed, and widfin la months aiter this deed. 


1 %! atherbeing The father Philip Stapilton> being dead, the plaintiff, as foil 
tiff, as'foft //f/iry, brought his bill to eftablifli his title to the 

heir of premiiTes in queftion, and for die whole eftate as tenant in tail 

fetdcmeiit, and to be let into polll-flion, and for 
titistothe pre- account of TCiits received by Philip Siupiltcn the foil, dec 
flufifesinqneftU fince die death of the p1aintifl'’s graiutrathcr, and to have the 
^e'e/tee*M applied for the plaintilf’s benefit during his infancy, and 

tenant in. bit utt- ail iujuii^ion to reftrain the defendants from receiving any 
more rents. 


deranoldfct 
tlement. 

The defendant 
PiUip the fi>n 
infifted Henry 
was 3 baftard. 


1725, and of the recovsrry, 


The defendant, Philip the fon by his aufwcr cojifclf i the 
fcveral deeds before-mentioned, but fays, Hmry \va<« a b.tltaui, 
and that by virtue of the deed of 
n^, by the jjg intitlcd to die whole eftate in queftion. 
w^encovery. Upon an ifl’iic dire&cd, Hmry was found illcgitlmarf, iml 
hewastntitiedto the caufc was HOW heard upon the equity referved, wlicn tie 
Ae whole eftate. foy platiidlK waivinjj the ci.uiu to the wliolc cilaitf, 

iflue iue- uiliittfd upon theic two points. 

gitimate, and the 

CMife came on now on the equity refenred. 

• 

Tl^ plalntifirii 'fliat thc rccovcry ftificred in TrinUy xcxm 1725 fhoiu l 

enure to theidb of die deeds of die pdi and loth of &fpu 17:: 4, 
ranpitoto Us qitd not to tW ufes of die deed in 1725. 

' adlijf, Suppofing it tUd not, yet that the deed of 1724 was 
.tad 10thot^. agreement, diis courf will cairy into execution. 

17x4, according 

ta tiw vftii notwithftandiiig thc illegitiinacy of ^^fathnj a court of equity being defirous >,f 

byiftg hold of any jnft gnmnds to cany agteencuts iato’necuuoii, made to eitablifii the peace uf a 

As to firft. point $ It W'as faid that die ufes when onoc 
dedaretl caiu^ be alt the parties iutiiled to the 

.. tdefi Ji^ii ta.^ »etyi|e^i^^nV.and //pnry did not join in 
of I?25* . Twani .j?i tail Wy part wifti his ettuitv 
, it ftiaU be^.^3od ag^jnft^him, thu* not ugainft his ifiue, 

l^oTc tenant in. t^il ui..^ .iMded b| du; ftatute of IVtjhmiJIer 
W, but only lus iftu^ dtiirt^re W the deed of ^,724, thc 
^oQMte* oies iming executed .by^ttK or .JV. d* hienry gained a 
hafe fee’ which is Juit ^ Pintip dudug I110 life, and 

US hUrMue ate re(aXiery,;they iWiU 

not be liSfo to ^fd ctmfeqt^tly i/eopys .eftate ^’hichj 
was before defoafibfo k ma^ indcfeafible by tbe recovery* 

;■ ■ 't-- , , 
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afijcepienw, atttclcis, aio Ctmenanw. * 

If tenant In tail confeiTcs a judgment, or mortgages the STAi>»tTo?r », 
lands, and afterwards fufFers a recovery to a collateral parpofe, SiA#x*,ToH., 
that recovery fhall enure to make good all his precedent a£ls 
and incumbrance-?, i C 7 », Caf. 119. (Lord U)anctllor men¬ 
tioned a cafe in lord Jf/wg’s time, where father tenant in tail, 
remainder to hifnfclf in fee, contra£ling debts on fpecialty,' his 
foil after his death levying a fine let in his father’s creditors) (i). 

And if a recovery fullered for another purpofc will fubftantiatc 
any prior aft of the tenant in tail, much more, in this cafe, 
fhis recovery will lubfiantiate the firft deed, where there are 
all the parties vi-ho covenanted by that deed. 

As to the fecond point; this cannot be confidered as a vo¬ 
luntary agreement, for Henrf^ legitimacy was then doubtful, 
and if he hatl proved legitimate, Philip would have conic into 
this court to have the agreement executed, and Hetuj would 
have been bound by it. This court has decreed the perform¬ 
ance of agreements like this founded upon raiftakes; as in tiie 
cafes of Frank V. Franks I Oj, Caf. 84. and Cann v, Cann. i 
WiU. 723. 

For the defendant it was argued, as to the firft point, that 
Henry being dead before the recovery was fuffered, the intent 
of the parties, in the firft deed, could not be purfued j for the 
plaintiff (I'uppofing him legitimate) claims paramount his fa¬ 
ther, and the deed of 1661, therefore as the reewery could not 
fubftantiate the lirll deedj fuppofing him legitimate, it fhall 
not fubftanriate it, now' he is found illegitimate. 

'Fhc plaintiff upon the death of his father had not any ufe 
veiled in liim, for the intent of the parties was, that the ufes 
fiiould arife out of the recovery j the ends recited could not be 
come at without a recovery, and where the intent oi die par¬ 
ties is, that the ufes ihould pafs by fine or recovery, nothing 
w'ill pafs by the deed, that is intended only to declare the ufes j 
the fine and recovery all make but one conveyance. (Sv, Jac, 

643. 2 Ron Rep. 68. 2 Lnu 306, 1 Feat. 279. 2 Lev. 54. 

Cromwir& cafe. 2 Co. 69, Cro. Jac. 320. 

As to the fccond point) take it as an agreement, this court 
W'ill not decree a performance of it, for fuppofing Henry had 
been found legitimate, this court would not have decreed a per¬ 
formance of it againft the plaintiff i fo tlwt, in regard to the 
defendant, it mult be confidered as a voluntary agreemrat, into 
which he was drawn widiout any valuable confideration, and 
the covenant for further affurance will be void as the deed iifclf 
to which it is annexed is void j and fo it was determined in 

the cafe of Furzedter v. Roiinjonf Ptw* in Chan. 475. 

• 

(i) See the cafe of Symondt v. Cttd- Shelhurne v. Biddvf>h^ 4 f**"* 

i*«rr, I ^^.*338. I Shmv. 37O. 4 . 594. 

Mod. I. Ctaihevf 857. and Sari of 

Bj 
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STAVitTov V. lord ChauceUor* The plaintiff in this cafe is intitled to have 
*’'*'**■***'• a dccrtc4 there was a fufficient foundation for PMp the father, 
VJwre agree- and Henry and Pbtlip his two fons, to execute the leafe and re- 
leafe of the pth and loth of Sept, i724t It was to fave the h‘o- 
hpnoiuofafe- nour of the father and his family, and was a reafonable agree- 
miiy, •"■tan ment, and therefore if it is poffible for a comt of equity to de- 
aujwt oTfiquuy Cite a performance of it, it ought to be done, 
will, ifpoflioic, *11 would be very hard for the defendant on his fide, to cn- 
deavour to fet afide this agreement, and the efteft of this deed. 
F 1 Conlidwr the (late and lituation of the family at the time of 
^ making the agreement: Phtl^ had thefc chiUUen groun up, 

had a very confiderabie real cilate, both his fons then o'n ned as 
legitimate, their father and mother had Ined together as hul> 
band'and wife for many years, and at the time of this agt ce¬ 
ment were fo; tliere was a iorcfight in the father and motlitr, 
that fuch a difputc between their two fons might hercaiter 
•.life, to theii diihonour and hkewlfe that of the family. ' 

The foundation of this agreement, the illegitimacy of the 
ddeff fon Henry^ has now ixen determined by trial, and it is 
found tliat heftrj was a baftard, yet both the fons aie of the 
fame blood of tne father equally, though not fo u\ the notion 
of the law. 


IblaAaiiBay 

tsrwy natter 
arMag »n die 
iile^hji cafe, 

|Knri> XBI par- 


If rile elder fon fbould be found illegitimate (as he now is), 
the father knew he would be left witliout any provilion if no 
fuch agreement was made; and on the other hand, if his legi¬ 
timacy ilioftld be eftabUriied, then Phtitp the younger fon would 
have nothing: to prevent riiefe difputes, and ill conic- 
quenceS) the father brings both his fons into an agreement to 
make a tiivifion of his eftate. It is very plain the paitLs 
did not know who was the heir of the furviving trullce, in the 
jiWriement of idtfi, at the tiipe of the leafe and reieafe the 9th 
and loril of S^, 1724; becaufe they covenant a writ of entry 
fhottld be fued out within 12 months, which is a very unufual 
time to limit to fuder a recovery, and done in order to give 
time to find out riie heir of the nirviving truftee, if they could 
find him out; but he was afterwards found and made a party 
to the deeds of the jiSlh and 29th of Sept, 1724. 

The bill is brought by the elded fon and heir of Henfyt to 
have the benefit aha pqffofiion of rite whole eftate, and to have 
iia^cootuit of riie nmts and profits, and to be quieted in the 
poffefifoo, and for general^ refief. Upon the firft hearing an 
was diiedlcd to try whether Henry the fother was legiti¬ 
mate, and found he was not, and now me plaintiff inlifts upon 
having the benefit of this agreement whereby he is on>y inti¬ 
tled td a pan: this bring the bill of an infant, hp may have a 
decree uptm any matter arifing upon the ftatc’ of his cafe, 
though he has not particularly mentioned and infifted op<m it, 

and 
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« 

and praycjd it by Ws bill} but it might be otheru'ifc in the cafe STAnt rSN t, 
of an adult ^fon (I}. ‘ ’ iTAruto^-* 

Upon this cafe there arife two general queftions# 

Firjl^ Whether tlic plaintiff has any eftatc in law by virtue 
of any of the convepnees, or by the recovery ^ 

Secondly^ If he has no eftate at law, or only a defeaGble one, 
whether he is. intitled to have the benefit of this agreement, and 
to have it carried into execution here ? 

Thc firft queftion confifts of two branches. 

/'/Vy?, Whether the leafe and releafe of the 9th and loth of C 7 3 
S9V, 1724, will amount to a good declaration of the ufes of 
tlie recovery, notwithftanding the fubfequent deed of April 

>725? . 

Secondly^ If not, whether tlic recovery of Tm//)' term 1725, 
having barred the eilate tail, will make good any eftate which 
pafied by tlte leafe and releafe of the 9th and lodi of Septemler 
1734? 

As to the firft; whether the leafe and releafe is a good decla¬ 
ration of the ufes of the recovery, I atn ftrongly inclined to 
tlnnk it will amount to a good declaration: this queftion de¬ 
pends on the couftrutlion of law, and the authority cf cafes 
upon the declaration (jf ufes. It is true, where there is an agree- , . 

ment to luiicr a recovery, and ufes are declared, u tne recovery is a-Kfineiic w 
afrer fullered, tliough it varies in point of time from the recovery luffKrareiovt rj, 
ci'vetiantcd to be fuflvred, yet if there is no fubfequent declara- “Jlf jj'* 

tiou of ufes, the recovery will enure to the ufes fo declared {2). fuSciea ..c jdii- 

fcrenl tinif *roDi 

thp 'pcow y (ovriii'.tcd to b« fufi'ered, yet if no fubfi!<|uent declaration of of:., it lalll ewre to the uie* 
(0 dfLlared. • 

And before the ftatute of frauds, if the deeds declaring the 
ufes had not been purfued, a parol declaration of ufeo would 
have been kt in; but if there is a deed declaring the ules, and 
the comm|b recovery is fuflered accordingly, that would, before 
the ftatute, exclude a parol declaration of new ufes (3). 

But even now there may he a fubfequent declaration of ufjs, where tiiereU* 
but that declaration inuft be in writing, and fuch a new decla- d«dte lend the 
ration of ufes depends upon the agreement of the parties} there- “y” 
fore, though it is faid at the bar, that the declaration of ufes is the power rf wf- 

® .»<, • nantir tail to 

declare nn^cJ, but foch fobfcijncnt deeU*don««l be by ajlfeparde* concerned in i^reft. 

The expreffioh in the counteft of kuthnJl's c le. 5 U. that whilft ii dtreftory only, new ufes nay 
be declared, means that as the nfes moft arife <jut of the rw*®®*®* ^ pnrues, .ri»y by muraal content 

ijtay chauge the «fes. ’ 

(1) *Sce pes 2 vol. 14-1. Crimes v. (3) Cottnte& of Wi cafe. 5 Ct. 

Freneb: *5*«. h, DeiwnmnU cafe, 9 Ce. iQ. e. 

(2) See Haver^tl «id //an*, a R9IL 

799 * > 
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»# in the Mwefetof the tewt in t^f and that he may declare iiei» 
fTA iiTpii, ^ fuWeqttlnt declara# 

tlon muft be by all the partiesy coneetned in intereft} and in 
lilt cafe of the countefa of Xuthmdt 5 Co* 25* it is not laid 
down tberct that the tenant in tail might declare new ufesi but 
fiudy whU^ ^ is direSery wly^ new ufea may be declared, and 
the m«uung of that ia, that as the ufes muft arife out of the 
agreement of the parties, the parties may change the ufes (i), but 
dut mud be done by die mubial confent of all the parties cono 
cerqed in intereft, and in that cafe it was a mutual agreement 
of all parties (2). 

And in the cafe of Jones v. MwUy^ 2 Zdk, 6'j‘j, There was a 
variance as to the time of fulFtring the recovery, from the cecd 
declaring the ufe^ and there held that a declaiatiun of uics was 
equally good, whether by deed or not, if in writing, 
fittt in the prefent cafe, the fecond agreement not being be« 
tween all the parties concerned in 'ntereft, ought not'^o con> 
trol the firft declaration, and efpecially as this recovery m as 
foifered within die time prefenbed by the firil deed, and be¬ 
tween the fame demandant and tenant* 

8 2 The conadexation for fuffering the recovery was good both 
in law and equity, and there U no cafe to warrant me to f ly, the 
iirfl; agreement ia not good and binding, or that the tenant m 
tail could by his own agreement afterwards change the ufes. 

But if it was dqiibtfm whether the recovery fudered m 172; 
Ihoald enure to the ufes declared by the deed of 1724, 1 am 
of opinion the recovery xrill operate u> make good thofe edates 
which pailcd by the dera of 1724* 

But to this two obje^ons have been made. 

Ftijlf That die ufes muft be governed by, and operate accord.- 
H to the intention of the partitt, tliereme the fubfequent re¬ 
covery ^ing fiaiSfered to other ufes, tbofe ufea urill take plate. 

^eendlyt If any nfes did pafs by deed in 1714, yet this 
recovery will not mrite thme uio good, becaudi|ihe fubfe¬ 
quent recovery w«s fttfiered to pacricular ufes declared by the 
deed of 1735. 

rnhm a«Mve pbfeAion* 1 am of opinion that a ufe did pafs 


«^LNr«r« 4 wtr hy rile deed of 1724 , and aceordtng to the inttotion of the par- 

llu ua-_ T.. •_ _ _.L _ A __ I'.. 



oittelboMU iMriidev mtevaras'ihe general 

life rt wy ^ parties* In tbit pttCy^ their intention was, that the eftate (hould 

■wMoldiaifaMiiA MiMW fern tbs fimHSnatertArOMfeOMisOMsbfelvM. 

V 1 * , • 

See &Miid mrehitiov in Jms v. f*)iBee Ime^ i JiV. Ofe*. 

1tm^» % dirif. imi S. C. 429. Co. tod. , , 

b. . |ifi, 




and whererer a court of law or equity find >:that the ge- STAwtTtfw ▼, 
nctal and fubftantial intent nf the partieS) was that the eftate 
Should pafKy they will conftrue deeds in fupport of that inten- ' 
tion, different, from the formal nature of diofe deeds thenb* 


f^lves} as a feoffment, to ferve the intendon of the parties, 
iball operate as a covenant to ftand feifed (i). The intent here 
was, that the eftate in point of law fhould pafs by the deed of 
1724, and diat the ufes declared by that deed fhould veil in 
the mean time till the recovery fuffered. 

Thia is an anfwer to the obje£%ion ariflng from the flatute 
of ufes; but there is another queftion, wlut eftate palled by 
the deed of 1724 ? 


It was a clefeafible eftate to ferve the ufes of that deed, and 
fo is the refoiution in Machell v. Qari in Farr. 18. Salk. 619. (a). 
That tenant in tail may convey a bafe fee and eftate defeafiUe 
by the .tuitry of the illue. 

The next queftion is. Whether the recovery fuftered In 
.1725 did enure to make good, and render indcfcalible thofe 
bafe eftates created by the deed of 1724 ? 

And I am of opinion they are made good. 

*rhc objeTion to this is, That the recovery was fulFered in 
purfuance of the deed in 1725, wheitcin there vi'cre new ufes li« 


mited, but the only ufes which make any di^rence in that 
deed are to Pkilip the fon and hts heirs, fo there is nobody con¬ 
cerned in the queft.ion but PhiitF and his heirs. , 

It has been argued by tlefen^nt’scounfel,. that, if the firft de> 
claratlon of ufes is in general to prevail, purchafers of eftates, { 9 1 
though they have a recovery for ftretigthening their title, with where there is 
a declaration of the ufes of the recovery to themielvcs and their 
heirs, cannot be fife, for the vendor may defeat fjidi declaration d»e*^*S? 
by a precedent one to different uibtj but "in fuch cafes 1 think'a poRhafer* 
recovery would not enure to make good'fudh former dedaration 
of ufes, but only the ufes of the purchafe. and his’hein. 


■ ’» notwithftjndiiis 

t precedtat pne tp dilTcrent u^s, it wUt.jioCeavit t» at^ £ood fu^ tixiser declantkin, but the ufes 
the punhifr enly. ^ ; 


It is admitted, that if tenant In tail confoffet a Judgment, or a iftenaathitaB^ 
ftatute, or enters into a boiidj' and afterwards fd&rii a irecoy^ 
to bar the eftate tsdli it fists in the preeqdetit ibonte, 

And it isni dear, if a tenant In tail mal^ a iMb not 
by the ftatute of the 32 Hen. i|. if hcJfa^rs a;reCovcry| * 

lets in the leafe'and makes it' good (3).* ‘ "IT^ere aim fo' many c^’s a«>d i Uk 
of this kind, that it is not iiec^aiy for me toi^ntion them. * 

Tips cafe is different''from ftiufe that turn only ttpon< .Uie'‘ 
point of the effedi of a mere dedaration of ufoa ; .fwr a mere dc- ^ . 

daration of ufos fi^fitta onljy upda the agreement bf the parties, 

(1) See V* Satdamm/' i f%ir. ‘ (3) See CaptPi caie, 1 C». 6*. 
< 37 ' Chetritfs a^fe, a Co, 52. A ' Betk 

tip. S. C. doiS. HMukim v. 1 H'll/. ayy. 

and 
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»• and in fuch cafes, where the agreement has been changed by 
TA»iLTUK. qJ paftics, thcfc a recovery fliall enure to make 

good fuch laft agreement or declaration. • 

But if the eftate was vefted, notwithftanding fuch declaration 
The irrucof te- of ufes, yet the recovery has always been held to make good fudi 
*•?“' *" defcafiblc eftate (i)} for the prior leafe^ charge or eftate made by 
tenant ip tail is only defcafiblc by the ifluc, by virtue of the fta- 
avoidaprior tute cfe (huts, which was made to proteft the iffue againft the 
«^temade“b ” »l*cnation of the tenant in tail; therefore the iffue would avoid 
fuch’tMuit, but fuch leafed (fc. but not the tenant in tail himfelf; but when by 
Whehimfeifj the rccovcty he has gained to himfelf a fee, all the reafoning for 
iKovery”he^I^** s^^oiding an eftate made by tenant in tail is gone, for the iffue is 
punedaiee.the barred by the recovery. The reafon why the iffue may avoid a 
charge made by tenant in tail, is upon account of the protection 
fc)’ngf.ldidr fi’s under the ftatute de donis^ and of the 

•voidingeiWs, privity of the eftate tail; but when the privity is gmie,^he 
fc.^dcbjffaim ygafon ceafes, and to this purpofc is the c^fe of Craker v. 

Sir /f'. Jones 6o. 

In tile cafe of I^rd Derwenimaieri Mod* Cafes in Law afid Equityt 
WhereatenjBit I'll* id parti the queftion was, Whether a papift, tenant in tail, 
* fuffering a recoycry and declaring the ufes to himfelf in fee, gatn- 
^fcuaion * ®ew eftate within the^- iith and 12th of Will, 3. or was in 
bwuinofche of the old ufe ? And it was held the 5th of Geo, i, by four 
judges out of five, appointed delegates to dct. .mine appeals from 
■ thargedVehe the commilfioners of forfeited eftates, that he was iii of the old 
IbatK 4 k imit. ufe; and I take it f<v law, that a tenant in tail fuffering a recovery 
is in of the old ufe, and that the eftate is dii'charged of tlie fta« 
tute de donis (a), and therefore I am of opinion tliat the re¬ 
covery has made good this defeafible eftate created by the 
deed of 1724. 

It has been objefled, tha$ if the plaintiff has any title, liis rc- 
£ 10 } m^ is at law, but 1 tHnk it is more properly here; he is an 
infant, and has come recently into diis court, nor do 1 think this 
cafe depends inttrely upon the point of law; for 1 am of opinion 
that the plaintiff is intitled to have an execution of the agree¬ 
ment, as 8 good and binding agreement in this court. 

Wh^twina. The queftion is» Whetlier diere wm aqy valuable confidcr- 
IfecMifidemiott ation m all fides for entriog into this agreement? if fo, then 
SmwMMeo there is a* Iplti^t ground for coming here; but a mere vo.. 

UafttSi. * luateer is not btdded m come here for an execudon of an agree* 

dtat ground * 

W come into t court of e(}ult]r, but a mre vdtanteer&oteodtIud.iqcomel{crefi|ruexKHtioQofaa 


) Gt^igit r. Jtieadi ^Burr. 
■ t^oy Cbtn^Vf, Hallf Aiik. ^i6. Moody 
Amh, 649. 

" ■ (a) Vide Martin ex dem. Tregenwell, 
Shadaai a Stra.yiyg. 1 Wil/en $6. 
Cf 4 Ear, Ca, 486. 5 Term S^, 

■ a ' ■ k 


toy. S. C; Ree dem, Crow, v. BaUwere, 
5 Rep, 104^ And fee (as in fomfe 
meafure conneSed with this point), the 
cafe of HiU v. Brougbteii, 3 Bro. Cba, 
C^i 180. . 


ments 
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ment; but hew is a proper cond^eration as appears in the re¬ 
cital of the deed of 1734; neithier is it the common cafe of a 
badardi for the law of Engfand dt^s allow of fome privileges to 
a baflfard and their parents arc not puniPuable by the ca¬ 
non law for antenuptial fornication* 

In the cafe of Cattn v. (hnn (i }> it was laid down by lord Alac-^ 
clerfuld, drat an agreement entred into upon a fuppondon of a 
right, or of a doubtful right, though it after comes out that the 
right was on the other lide, ihall be binding, and the right (liall 
not prevail againd the agreement of die p i.ie$, for the right 
mud alwap be on one fide or the other; and therefore the cum- 
promife of a doubtful right, is a fufEcieiit foundation of an 
agreement (2). 

Another objc£lion has been made to this agreement, that the 
benefit on Henry and Phillp'i fide was not mutual and equal. 

During both their lives, the benefit u: ■! obligation was mu¬ 
tual, and Hem'y would have been eqi- ''iy compellable to iuAIt 
a recovery with Philip. 

But it is faid, that an alteration as to their mutual benefit 
has happened by the death of Henry, aiul it is laid, that if 
Henry had been legitimate the plaintiiF would not have been 
compellable to fufl'cr a recovery, becaufe the ilTue In tail is not 
compellable to perform the covenants of bis anccilor the te¬ 
nant in tail (3). 

But here the chance was at fird equal, and it is hard to fay, 
that the aft of God Ihould hinder d\t agreement from being 
carried into execution; the chance was eijual, who died find, 
Henry or Philip ; if Henry had been legitimate, and Philip had 
died in Henrf^ life, leaving children, 1 am of opinic . Philip’s 
fon would have been itititled to have ceme agaiaft Henry for 
an execution of the agreement; and therefore the chaiu- was at 
fird equal on both Tides, and wc are not to coniidcr how the 
event has happened. 

j||||(>tl)cr objeftion has been taken, that the father made ufe 
of his coercive power over Philip to force him into this agree¬ 
ment, and it i; faid equity does not favour agreements ^nadc 
by compulfidn. 

But this court always confiders the rcafoiv/olenefs of the 
agreement (4): befides here is no proof of compulfion by the fiitlier; 
if there was any compulfion, it Teems rather to have been made 
ufe of againd Henry, who was then efteemed his elded Ton, and 
confidering the confcqucncc of fetting afide this agreement, a 
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^ n agreement 
upon a fuppofi* 
tionofaright^ 
diaugh it may 
afterwards come 
out on the other 
fide, is binding^ 
and Aia] I not pre¬ 
vail agdnft the 
agreement of iht 
parties. 


C n 3 


(i) I p. ir. 7*7. s. c. 

(2I See Cheflerficui\. 'jeinjht, pojl 35^. 
Pullen v. P.eaeiy, fiojl z vol. 592. Coiry 
V. Ceny, I Ptf. 19. Ctk v. Qihjvn, il<d. 
506. Baliai J v. Cro^ve, 3 Bio, Cba. 
kcp. 117. 


(3) See Vr. SavilPs cafe cite d j Vet. 
224. 2 Vtf. 634. 662. V- 

Sli/ii,.\ 0 rei, pvfi. j22. 

(.ij 01 e /lluir.lJ V. Biteier, i P, W, 
639. (.Vvy V. (.erry, I Ft/ 19. iSif- 
ehunt V. kihchottif t Bru. Chn. Qh 369. 

court' 





n asreenttntis, 9ttW, onB coBenantif. 

^riLToK ?. court of equity will be glad to lay hold of any juft ground to 
AULTON. execution, and to eftablilh the peace of a family. 

His lordiliip therefore declared, that the plaintiiF is intitled 
to the lands and premilTes limited in remainder, to the iirft fon 
of Henry Sfnpiltefff his father, by the deeds of the 9th and 10th 
of September 1724, according to the ufes therein, and to the 
benefit of the covenants in thofe deeds, and decreed the defend¬ 
ant Philip to come to, an account for the rents of the faid pre* 
mifles, and declared that Philip was intitled to hold the lands 
limited by the deeds of the plh and loth of September 1724, to 
Philip the elder for life, with a remainder to the defendant for 
life, againft the plaintiff and his heirs, and that the defendant 
fhould make further affurance to the plaintiff of his part, and 
the plaintiff the like affurance to the defendant of his part, and 
no cofts on either fide (i}. 

(t) Re^. Lib, B, 446, 


Ccllef V. Celtef. 

B y a fcttlcment made previous to the marriage of the plain¬ 
tiff’s mother, feveral fecurities for money belonging to her 
Xjrat^intnt were afligned to a truftec, in truft within one year after the 
date of the fettlemcnt, or as foon as conveniently might lx: after 
moneybelongin; the marriage, to be laid out in the purchafe of a freehold eftate 
tothe wife wen; jjndj houfes, to bc fettled to the life of the hulband for 
lecfto^lud "life* to thc wife for life, and/o the fitj! fon of the marriage^ and 
«ttin Ae par, the heirs male of the body offueh firf with like remaiiulers to 
the fccond and other fons of tlie faid marriage, remainder to 
tMi^ngoAer the heirs female of the marriage in tail. 

U&s, to Ac firft 

Cm in tail toate, vriA like renuinders to Ac fecondan«l other tons, rrmalndf^r to the heirt female intaW^ 
T|io lather and moArr die, leaving the plakilff twn otlier fons and four daughiert. The 
cldeft ion now prays by bis bilt| that Ac fccuricies may be aiii^ned to him, being tvaatit in ui 'and 
iwt laid out in land. 


June the ad. 
»749 

Cafe 3. 


Thc fntlicr and mother died, leaving the plaintiff, two other 
fons and four daughters. The money in thc faid fecurities 
were never invefted in any freehold land of inheritance, nor 
were any of thc fecurities changed, except only 1000/. wliu h 
was invefted in a purchafe of a moiety of two houfes by the 
confent of the plaintiff’s mother, and fettled to thc ufes men¬ 
tioned in the fettlement; and now the eldeft for. being tenant 
in tail prayed by his bill that the remainder of tlir faid fecurities 
might he affigned to him, and not laid out, ^becaufc, .if Janils 
were purchafed and fettled, he could, as tenant in tail, *bar all 
th& remainders over. 



agtepenttf. 2h:tfclej!i> anti Catieaantit. » 

lard 0 :ancell$r: The court is to execute the truft, and the Coliet v. 
way to carry it into execution is to order the monc ♦ to be laid 
out in land, and fince the cafe of Celwcll v. Shadivell before I^ord 
Cewper, it has been the conftant rule of the court to give the re- The conftant 
mainder-man his chance (x). But, on the brothers and fillers rule of the court 
of the plaintifti who were in r;;maindcr, appearing in court and he**aid 

confenting, hisLordfliip ordered that the fccurities, nt>t ^Ireafly ^Un^ia^nd, to 
invefted in laxid, be affigncd to the plaintiff, and tl.it the repre- give the remain- 
fentative of the truftce do transfer them to the plaintiff to his own But the 

ufe, and pay him alfo the intcrefl of fuch fecurities. brother,, and 

filters in this 

cufe eppeaimg in coift and confenting, the reprefentative of the truflee direded to transfer the fecuri* 
ties to the ploiotilf's o^n ufe, and pay him tiie inicreft liicewife. 


(i) So SUnrt V. ff'wd, l P, tP. 470. 
Chaplin v. HA nert ibid. 483. and the cafe 
of — ——. V. Mar/h in note, ibid. 485. 
Cunninj^bam v. Mooify, i Pe/. 176. Cal~ 
thoipe V. Goughf 4. Dmn. Eafl 707. 
Std feats where the rcverfion in fee is in 
the tenant in tail himfelf, and fee Ben/ia 


V. 1 P. IK 131. Ed’soards v. 

Counters of Wm-<wkk^ 2 P. IK 173* 
Teaffnd v. Botbm^ poji. 3 vol. 447. Cun- 
ningbam V. Mwdy^ I Fef. 176. Ex parte 
King^ 2 Bra, Cha. Rep. 160. Cantra 
Eyroh cafe, 3 P, IK 13. 


Voi,, f, 


B 
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IFTil. term 1737, Gibfon V. Patterfon and Others. 

Jan. 31. j ■ j 

Cafe A% A Bill brought for a fpccifirk performance of articles of 
Though the agreement for falc of an eftate, and decreed in favour of 

vendor of an the plaiutiiF, thc vcndor, without any regard had to the plain- 

tiff’s negtigciice in not producing his title deeds (i), (sV. and 
Le<i>, or tender not tetulring a conveyance within the time (2) limited for that 

a conveyance 

within the time limited by thc artideiy the court docs not regsrd this neglsAi but will decree a file 
Mtwithftjuidiag. 

pUTpofc 


(1) In 4 Bro. Cha. Hep. 3^2. it is faid 
by the Lord Chancellor “ that tb« vtmlor 
could net bring an attion ngainfi the wnthe 
wtb:ut having tmitrtj him a conveyance.^* 

(2) In IJojfd V, ColLt^ cited in/rat 
Lord Loughborough obferved, it appeared 
from hotA' H.trdinuke'i notes of the 
above cafe of GibjoH v. Patler/on, that 
upon an application being made in that 
cafe within the time by the plaintiff to 
the defendant to peifurm his agreement, 
the latter faid he would not; but would 
go into Scotland to avoid being compelled 
fo to do. It alfo appears from the bill 
^8 dated in the Regiit.-r’s book, that the 
defendant had agrud to let part of the 
l^nds to the piainiiir. The diTcndanC 
in his atifwer fays, that he had made 
frequent applications within the tiiiic li¬ 
mited for the compl-.tion of h:s purchafe 
to the plaintiff^ in order to have the litle 
deeds or copies thereof prcdu:ed, but 
that the p!ai ' h. d neglected fo to do 
It is alfo obiervable, that the lands were 
in mortgage', and therefore the title deeds 
were probably in the mortgagee’s pciftf- 
fion: but the mortgagee in his anlwer 
faid, that he then was, and always had 
{seen ready to join in the fale. Reg. Lib. 
jt. 1737. fol. 322. In Pineke v. Cwtis, 
4 Bro. Cha. Rep. 329. a fpecific per¬ 
formance was decreed, though the ab* 
{Iraft was no: delivered till near three 
weeks after the expiration of the time 
appointed for the completion of the pur- 
chafe. But in J(een v. Stmkhy, Gilb. 
Rep, 135. a fpecific performance was re- 
^uied after the time limited by the ar¬ 
ticles.. ‘ Thc cafe of Lloyd and toun:* v, 
^i^Uetft Ntvember, 1793, was thus 3 


The plaintiff Young on the ad May, 

1792, cauled printed particulars and 
conditions of falc of thc ground rents in 
quellion to be delivered, and on that 
day the premilTcs were put up to be fold 
by public audion: but they were not 
then fold. The defendant on the lo.h 
of Augujl 1792 agreed, by writing in- 
doifcd on one of the printed particulars 
to purchafe the premiffes for 2609/. lyj. 
ami thc purchafe was to be completed on 
or before thc 25 th of March, 1793 ; and 
ColUtt paid the plaintiff Young, thc 
auctioneer, 100/. as a depofit. On the 
fith of November, I793, the plaintiffs 
fi.ed their bill againlt thc defendant for 
a fpecific performance of the agreement, 
and for an injundion to re.lrain Collett 
from prcceeoing at law in the adion, 
which he had brought for the depofir. 
On thc i6th of November, 1793* the 
defendant put in his anfwer, flaring thc 
following fads, which as far as they re¬ 
lated to thc condud of the vendor and 
purchafer could nut be controverted. 
He admitted the agicement; but faid, 
that he had ficquently between the lotfi 
of Auguft, 1792, and the 25th di March, 

1793. applied to Yeung, to his clerk, and 
to Mr. U'oodack, the plaintiff’s foUcitor 
for an abllrad of the title: but he could 
obtain no abllrad relating thereto. That 
portly after thc 25th of March, 1793, he 
applied to Young fur his depofit ^ith in- 
trrell from loih of Augufi, 1792. 'I'hat 
Young having defirtd him to write a letter 
to him, whit h he might Ihew to Woodcock, 
thc defencaat 4th April, 1793, wrote a 
letter to Y.ung, infilling upon his depo- 
fit; that he p^catediy applied for hi^ 
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purpofe by the articles j l.ord Chancellor faying, moft of the Cjbsow t. 
cafes which were brought in this court relating to the execu?* P^’'^'*'***®*'* 
rion of articles for falc of an eftatc were of the fame kind, and 
liable to this objedloii, but thought there was nothing in the 
objeflion. 

His Lordfliip decreed the articles to be performed and refer¬ 
red to a MaRer to fee if a good title could be made by the plain- 
tiiF of the premifles in quedion, and in cafe a good title could 
be made, then the defendant to pay plaintiff’s cofts to be 
taxedi 


dcpofit between 4th of April and loth 
of June 1793, when he brought his 
action : that no abilra£l was delivered or 
left with him till the i6ch of Stptvmber, 
1793, at which time he was out of town. 
On the 25th of OAekif the defendant 
upon his return to town wrote a letter to 
lf'» 9 i{cock, infilling, that he would not 
complete bis purchafe. He Hated by 
his anfwer the value of the ground rents, 
and the value of the government long 
annuities at the time he entered into the 
agreement, and on the 16th of September^ 
1793; and from thence he inferred, that 
the value of the ground rents was di- 
minifiied 560/. and upwards. That if 
he had been furniihed with the abfiraA 
in due time, he believed he could have 
re fold the ground rents to advantage. 

A motion W.1S now made for an in- 
jun^ion to rcllrain tlie deiendant from 


proceeding at law, and that fuch ia- 
junflion might extend to ftay trial. In 
fupport of the motion it was urged, that 
lapfe of time was not regarded in a coar£ 
of equity. That it was an eltabUlhedl 
principle, that fuch an agreement ought 
to be performed; and that the delay in 
this cafe was not equal to that waicli 
had occurred in many other cafes, in 
which agreements had been decreed to 
be performed; although it was morally 
certain that much greater delay muft 
happen, than had happened or could 
happen in the prefent cafe. The counfel 
cited the cafe of Pincke v. C«rt/r, /upra^ 
and the cafes there cited. 

The Lord Chancellor confidered the 
condufl of the vendor as evidence of an 
abandonment of his contradl, and re- 
fufed the motion. 
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(B) PartJ jigreementSy er fuch nx are •within ih Statute of 
Frauds and Perjuries. 


Kil. t'-nn 1737, Clerk V. IFrieht, 

rcb. 8. 


Cafe c. ^ 1 ^ ^ plaintiff had agreed for the piirchafe of an eftatc of 
- , . JL the defendant, but the agi'cenicui. u'.i3 not reduced into 

prrrofT 'firing; however, in con.'idcnce of the agreement, plaintiff had 
eftite, butthe given Orders for conveyances to be drawn am! cngiofled, and 
^uc^'lnto* feveral times to view the eftate: fomc time after the de- 

writkgi though feodant fent a letter to tlic plaintiff, infurmijig him, that at the 
in confidence *time he contra£led for the fale of the eftate, die value of the 
iJTtorSieJ- ^“'ber wasnot known to him, and that the plaintiff fliould not 
uces to be have the eftate unlcfs he would give him a larger price, 
ilrawn, and went 

Several times M view the eftate, this court will not carry fuch agreement into execution, and the ftatuie 
•f frauds may be pleaded to a bill brout,ht for that pmpofe. 


1; *13 ] The bill was brought to carry the agreement into execution, 
to which the ftatute of frauds afterwards was plcadeii. 

A letter is not a Lord Chanedkr allowed the pica, and obfevved the letter 
!leSc*ofthe ' fufficient evidence of the agreement, the terms of 

•greement, un- agreement not being therein mentioned ( r). As to the ob- 
kfc the terms of jc£lion that this agreement was in part performed, he allowed, 
mme^loMd that whcij a man takes pofleffion in purfuance of an agree- 
therein, but ment (2), or does any aft of the like nature, the court will dc- 
w^re a tob crcc an execution of it, but the circumftances only of giving 
S /ur^fM^rof direftions for conveyances and going to take a view of the eftatc, 

' m agreement, hc thought not fuflicieilt (3), 

Ute court will 

«etnc an execution of it. 


(t) So SeageodV. Fea/e, i S/ra. 426. 
Cha. Free. 560. 2 £y. JL 49, fl, 20. 
Vifeountefs Montaevtev. 4irrtv<ttv//, 1 P. W. 
618. 620. I 256. i». C. Atc. Ota. 
526. S. C. But if the letter contains the 
terms of an agreement,or acknowledges or 
refers to a former written one, then it takes 
it our of the Hatutc of frauds. See A/we 
p. Hart, I f'eru. 110, zoi. 2 Cha. Rrp. 


284. Ifanlforiix. Potthcrly^ 2 F<rn. 322. 
Fhiih \. Ead cf WinchelJiOy 1 iV. 277. 
IVAjord V. Bea/cly, peji. 3 vol. 503. i Frf. 
8. JUan V. Bower, 3 Jho. Cha. Rep. 149. 
Ta:-;ney v. Cnwlhfr, ilitd, l6t. 318. 

(2) Laton V, Merlins, pojl. 3 vol. 4. 

(3) SeeBanvdes v, Jml'er/f, Free, Con. 
402. Hnwiins V. Holmes, I P. IF. 770. 
ij isiokti V. Mme, in note, ihtd. 771, 
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(C) Voluntary Agi'eementSf in what Cafes W beperfci mesL 


Koven. the 
27tb 173C- 


Edivard Ruplt Willhim Hayward, and others, PlaintifTs. 

FMzabeth Hammond, and others, ■ Defendants. 

T H 1 £ bill was brought by the creditors of William and 

German Hammond deceafed, fora difeovery of their free- Afettlcnient»f- 
hold, copyhold, and pcrfoiial cdates, and to be relieved againil 
the fevcral fcttlements of fcvcral parts of their freehold and »by 
Icafehold ellatcs, which were made after the nnuri^ge of the wUc’, tvthsi 
William Hammond with the defendant Elizabeth, without con- 
ftdevation, and fraudulent with refpedl to the plaimids as ere-within ih? ib- 
ditors, and to have the freehold and lealehold fold, and to go’“tr Ji//'«- 
in aid of the other eftates of WilUuut and German ILamtund, to¬ 
wards falisfaclion of the plaintiff’s demands. 

The defendant EHzath’th Haimnoiul infifted that al?nut 1720 
flte intermarried with William Hammond, but fuch marriage be¬ 
ing without the confent of Thomas Siedman her father, he then 
refufed to give her any portion; but afterwards Ji'ilil.rn and 
German Hammond his father, olTering to make a ftttlement on 
her, Thomas Stedman agreed to pay 300/. as her fortune, and 
by iinlenturcs of leafe andreleafe of the 16th and 17 th of April 
1122, in confideratton of 200/, a freehold eftate was felled on 
William for life, with remainder to Elizabeth for life, with re¬ 
mainder to the firit and Ollier fonsof the marriage, v.lih romniii- 
<iers over, and by two otlicr indentures dated rcl'pccliv rlie laid 
17th of April 1722, in confideration of too/, then paid or secured, 
fcvcral Icafehold cilaies of William HammsTut were fetri. "m like 
manner. iSince which JViUiatn Hammond was dead i.ntcftate, 
leaving defendant and four children: that the acc /. was paid by 
her father on tlie execution of the fetticments, and the remain- f 14 1 
ing 100/. w'as paid foon afterwards. ' 

Upon the 25th of February 1734, this caufc was heard be¬ 
fore the Mailer of the Rolls, who decreed an account of the 
perfonal eftate of William Hammond, and that the fame’fhdtild 
be applied in payment of what the Mafter fliould certify to be 
due to the plaintiiFs, and all other the bond creditors of WiU 
Ham Hammond in a courfe of adminiilration. The fame direc¬ 
tion with regard to the perfonal eftate of German Hammond, 

And if the perfonal eftates were not fullicient to pay the plain- 
tid's and other bond creditors, then his Honor declared, that 
the fettlemcnt fo made of the Icafehold eftates was fraudulent 
w'ith refpeft to the creditors, and ought to be fet afidc; ami that 
fuch part of the leafehold as was the proper eftate of German 
Hammoitd, at the time of maktag the faid fettlements, Ihouhl 
be applied in fatisfa^lion of fuch of his bond creditors, as his 
perfonal eftate iliould fall fliort of fadsfying. The fame di^ 

re^Ioiif 



9BC(enMttt0i iUA Cutituan^ 

toamim regard to Wtlliim Hammonds Icafehold edatii^^ 

^*^*‘®* as were his pro^r eftate at the time of the fcitlements, and 
Elizabeth 'Hampmd was to come to an account for the rents of 
the leafchold eftate^ and if there fiiould not be failicient to 
paf die bond creditors, then that a coni]ictent part of the leafe- 
hoid eftates of German and WiUiam be fold, and the money ap> 
plied to pay the bond creditors, and ordered that the matter of 
the bill that fought to impeach the fettlenient of the freehold 
eftate, and to make the fame liable to the plaintiiPs. demands, 
ihould be difmified without cofts. 

From which decree Elizabeth Hammctul appealed, and inllftcd 
the decree ought to be Testified as to the account direded 
againft her of the rents and profits of the leafchold eftates t for 
that it appeared by the proofs in the caufe, that the 200/. was 
paid down in fpecie at the execution of the articles by the 
defendant's fatlier, and that the 100 /. was afterwards paid by 
him to William and German Hammndt and therefore the fet> 
clement of the leafchold eftates was not fmudulent, nor ought 
defendant to account for the rents and profits thereof, and 
for that by the faid decree, the plaintiiTs bill, fo far as it 
fought relief againft the fettlenient of the freehold, was dif* 
piiiTcd without cofts, notwithftanding the coniidcration was 
proved to have been paid, and fur tliut flic had poflblTed no 
“ part of the perfonai elute of German or WiJliamf ani her an- 

fwcT was 1^ no fort-falfided i for w'hich reufons the bill as 
againft her ought in general to have been *difmifled with cofts, 
and therefore prayed the decree might be re^iiied in all fuch 
particulars. * ,, 

Lord Chaneelhr: There is no evidence whalfoever in tlie 
caufe to impeach the fettlements of adtual fraud. 

But what the plaintiffs iiifift on, is, That German Hammond 
was Jaxgdly indebted at the time of making the fetdements on 
WiUiam the fon, and that therefore thefe fettlements were frau- 
didmtttpon the ftatute of the 13th of Eliz, c, 5. which regards 
creditors only. 

r |« n I nnift confider this ad of parliament as it would have been 
^ ^ «(mfidered at law^ iot I wiU not lay down any other rule of 
conftvtidtony in ecluity, - than id fdlomd at law upon this ftatute. 
If p s ftyed \rf the creditors^ is the application of thefe 
tent» ^ ^ the fads&dion of their debts. ^ The 

ca& m fenqul cteditors, and not of mortgagees, 
jii^pnent cieditofsor ptjiphafersi and therefore not fo ftrong, 
aswluM u money for the fame eftate; whi^ 

it witbin the ftatute of the 27 Eliz, tap, 4. 
wbii^ nia^ every' conveyance made fo|r the intent to'defrand 
for a good confii|era^ofi|. to be utterly void (1). 

(0 See Wedker y, JBnrom^ fe/f 

Tb«rc 
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There are Airce fettlemcnts in qucftion, the firft of a freehold 
eftate, the I'ccond of a kafchold citate called Ford, and the 
third of another leafehold ellate. 

William Hammond the fbn married the daughter of ojie Zted- 
Plan without the confent of the fathers of cither fide, no a'rtichs 
nor fcttlenient were made before the marriage ; Mr. Siedman af¬ 
terwards prtjpofcd to German Hammond to give 3C0/. as a por¬ 
tion witii his daughter, if he would make an adequate fettlc- 
incnt j afterwards a kind of fiirvcy was taken cf tlic premises 
propofed to be fettled, and tltcrefore the fcttlcment was not 
merely colourable. 

'riie confideration for fettling the freehold is 2cc /. paid j 
there is no pretence to impeach this, it is a fair tranfadiion as 
can be (1). 

Tlte fecond Is a fcttlcment of tlie leafehold eftatc called FWdy 
fiia<le in confideralion of the marriage already i'-’d, and for t.ke 
confideration of TOO /. paid, orl'ceured to be paid. 

I’hc queftion is, ^Vhcthcr this lhall prevail againfi. the credi¬ 
tors of German as a good fcttlcment ? 

A great de.al hrsbeen laid upon tliis head, but it depends upon 
circumllanccs, and every cafe varies in that rofpert. 

There arc many opinions that every voluntary ieflemciit is A fr^-.'-cnirnt 
not fiauduleiit; what tb-* judges mean is, that a fetllcivi'.r.l 
being I^Wuutaiy is not for that reafon fiauduleiit, but ancvuieucc rs,.fon Av-dij. 
of Irautf* only, Jkveyi cafe in I Vent, 193, l M:d, 11 9. but .mciU 
I-d. Tenh.tut V. Afultlm. Though. I have hardly known one calc, 
wheic th.c perfon eonvC\!nr was iiui> Ued at the time of t’cc con- h-rj y 3 ei. 



in which cafe, fubfequent debts will not ihakc fueh fculcn.eiii (2). ^-7 "j,.. 

lent. 

A Tclunury frttlcm*nt it not frauJulent, where th: perfon nuking i;ii r.., .aiebted at tlie time, nor 
V/illlubfeq^uei t dcbti Stake fuch Ict'ien'icni. 


But I will not enter into a nice dlfouiutlon, Whetlicr every £ 16 ] 
voluntary fcttlcment is, or is nor, fraudulent ? Bccaulc I think, 
as to the herd c late, there was a valuable confideration, upon 
tiic face of the fettlemcut, for the father was tenant for liie, and 
the fon imitJed to the rcvcrlion in tail {3I. 

And where father and fon join in a marriage fcttlcment, it is 
a bargain for a good and valuable confiderarion, and has been fo 
held in feveral cafes; but then the qucftion is. Whether it lus 
been extended to creditors. 


(l) Sfyleman v. AJhJvusn,faJl 2 vol. 479. 
^ (2) So Shtmf\, Lady SlandiJ&f z Fern. 

327. Walker v, Hurrewtt pojl 93. ilffJ- 
diectmt V. Matlorti, pofl a •,.«/. 520. 

• ILord TvwKj'end v. Wyndhantt 2 Ftj. to, 
11'. Stephens v. Olive, z Bra. Coa. Rep. 
90. Secus if indebted at the time. 
Beaum.unt v. Thorpe, l V^. 27. Or if 
thefe appear any badges of fraud to de¬ 
ceive creditors, as if a man make a 

VoL. I, 


fcttlcment with a view to his being in¬ 
debted at a future time. Stjleman v. 
A/hdatiin, poji i vnl. 481. Fitxer v. Fitxtr, 
Hid. 511. Tetyltr v. 'jtnts, did. 6co. 

(3) This does not appear in the Re- 
giller’s Book. Itideeil Lord Hardee,clt’i 
reafens reSpociliig vhe F.rd efwie feem 
rather to apply to jruhold than to lea/ihalJ 
property. 

h 


n 



V. 

Hammomo. 


9ttfcle0, anD cot)€tta]tt0. 

In the prefent cafe, the fon could not have fettled the refi- 
duar/ intereft, without the father’s help, becaufe he was te<^ 
nant in tail in reveriion, and not in polTedion} but if tlie fa¬ 
ther had been tenant for. life, and the fon tenant in fee, and 
had'joined in fuch fettlemcnt, it would have made a material 
difF:;reiice, for tlicn 1 Ihould have thought this good againlt 
creditors} for there was no occafion for the fon’s joining, as 
the fon might have difpofed of the reliduary intercif witliout 
him. 


Where the fa¬ 
ther tenant for 
life, and fon te¬ 
nant in fee, join 
■in a fettlcm.-nt, 
itisgoodajainll 
creditors, for the 
fon might have 
difpof.;^ of the 

roiiiuatyinteteit without the father's joining. 


I am of opinion befides, here is a fair pecuniary confideration, 
as there was a fum of money paid, amoutning to ic.o/. by 
St^dman to Chirman Hammond^ ami, when p.iid, exprefli.il to be 
on account of the third lo® /. agreed to be given by Stedman as a 
portion, and no other account appears to have palled between 
Stedman and Hinnmond but this. 

As to the ailignment of the other leafehold eflate, it is of .a 
very different nature} for it Is exprefl'ed to be in contideration of 
die marriage, and divers other good confiderations. 

All the deeds bear date the lame day, and it is infilled it is 
inartiticial, to fplit them into three. 

But I e.inuot think it is fo here} fc^r they have 
confiderarioii of the freehold 200/. and of the Fcrd cllai 
and I cannot take in the coniideration of thofe ■'deeds, which 
have a quid pro quij and a confideration of tlieir ow'ii, to fupport 
a third deed. 

But in the laft fettlemcnt is a plain badge of fraud, for German 
Hatmmml took back an annuity to hlnifelf and his w'ifc for life 
of 27/. which probably was the full value of the ellate com¬ 
prized in this deed, and therefore gave the fun noth!ng( i); w'hich 
is almolt tantatmunt to a continuance in poirellioii, and has al¬ 
ways been deemed a ftrong circumibnec of fraud (a). 


c izudi 
cllaF 


ie the 
100 /. 


Where at!ither 
taJies back an 
annuity cc> the 
value uf the e- 
ftat&comprired 
in the Cettle- 
ment, it is 
temamtuat to 

a coitUauance In polTcffion} and creditors will be relieved ag linlt fuch fettlemcnt. 


Therefore I am of opinion the creditors ought to be relieved 
againll this fettlemcnt. 

The decree was made in Feb. 1734, very near four years 
ago, and if I ihould enter into the confideration of colts, I 
doubt 1 muff give the plaintiffs cuffs beR>re the Mailer, and 
though the bill, as to two of the Inattcr^, has no foundation 
for relief, yet as to a third part, viz, tlie hilt fetrlement, it is 
as clearly for the plaintiff} therefore, fur all parties, it will be 
better to drop the cuffs. 

His Lordihip therefore ordered the faid decree to be affirmed, 
fave as to that part thereof .which relates to the fettlement 
of the leafehold effate called Ford\ and as to the plaintilf’s bill, 
fo far as it leeks to impeach the fettlemcnt of tliat leafehold 

f' 

. (i) This tail fettlemcat does not ap- (a) cafe, 3 Cs. 80. Te^’hr 

pear in Lib B. 1738. fol. 209. v./•««, z vul.doo. 
wlwre t^i^bove cafe is ftated ; but very 
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eftate, and to make the fame liable lo the plaintiff’s demands; 
his Lordlhip difmiffed the fame without cofts. 

And ais to the cofts of the reft of tliis fult, that the faid decree 
whereby the fame are referved till after tlie faid report, be varied 
as follows : that to the time of hearinp this cav.fc at the Rolls, 
no cofts be paid on cither fide, but that the confideration of cofts 
of fuch other parts of this caufc from fuch hearing, be referved 
till the Mafter fuali have mafic his report i tlic tcii pounds depofit 
to be paid back to tlic defendant (i). 

(i) Rtg. l.ii. B. 1738./i/. 209. 


*7 

T. 

liAMMOMS. 


(D) Cjnctrning tht Manner cf performing Agreements, 


Arthur O'KcfJfe Elq; and Jfbeila his Wife, —- Plaintiffs, 
farr.es Caltherpe Efq; - —. . Defendant. 


T Ii li plaintiff being poffeffed of Old and New Bcuth 

Sen annuities and liank llock, and a marriage being in- 
tcjiiled between the plaintiff;, previous thereto, the plaintiff Ifa- 
hllay for fecuring tlic Iloeks and dividends for her feparatc ufe 
and ilifpofal, notwlthftanding her coverture, did by indenture, 
with the privity of the plaintiff Arthur^ transfer the (locks to the 
defond-ntt, his executors anil adminiftrators, in truft that he, his 
executors and adminiftrators (hould pay, or luft'er plaintilF 
to receive the dividends and profits thereof for her feparatc ufc du¬ 
ring her lifej provided, that xllfubella furvived Arthur^ ’■hen the 
defendant, his executors or adminiftrators fnould transfer the 
lame to the plaintiff Ifahella, her executors or adminiftrators, or 
to fuch perfon as (he Ihould, apart from her hufband, by deed or 
will appoint, and for want of appointment, to the iltue of her 
body, and for want of fuch iflue, then as to one moiety of fuch 
of the (lock as Ihould be remaining at the death of Ifhellay ia 
truft for the plaintiff Arthur^ his executors and adminiftrat«irs ; 
and as to the other moiety in truft for the defendant, and one 
fohn Burrell the brother of tlic half blood of ffabelhy their exe¬ 
cutors and adminiftrators. 

The marriage took cffetl, and plaintiff Jfahella by Arthur's con- 
fent applied to the defendant to fell p'jrt of the annuities, and to 
pay the money to her, and to afftgn the truft to fome other truf- 
tees ; declaring to him'it was not her intention that'the fame 
fliouid be unalterable, but only to preferve the fame in her own 
rlifpofal} but the defendant infifting he could not fafely fell the 
fame or affign his‘truft without the dircclions of the court of 
chancery, the plaintiffs therefore by their bill pray that the de¬ 
fendant might affign his truft, and that the (lock and annuities 
might be transferred, fubjeft to fuch ufes as Ifahelln alone (hould 
from time to time dire^j and for want thereof, fubjc£i to the 
trufts in the fettlemeut. 

C % Lord 


t'Jovmbtr 27 th, 

*:j9. 

Cafe 7. 

Where chiMren 
under .imarriage 
feed'ment have 
obtained a con- 
tii’g'*nt tidvan- 
tage, the court 
will not vary it 
to the prejudics 
of the ilfue alter 
marriage. 



is asceemeut0, Ca^etiantifi 

0'K£kff£ V. Chancellor: Where under a marriage fettlcment, the chil- 

CALHiCKPz. obtained a contingent advantage, I will notvary it to 

the prejudice of the ilFuc after the marriage} if 1 lluuld, I might 
fit here only to alter marriage agreements upon the particular 
whim of a feme covert. Therefore let the plaintiff Ifabella make 
tl'.c appointment, and let the appointee take fuch interefl; as the 
law will give him*, for I fiiall not lend him the aiTiftance of this 
court to make fuch appointment more cffcdlual than it will be 
at law. 

The court will A pcrfoii might as wtll bring a bill in this court to change 
not change s t’/uftccs to prcfcrvc contingent remainders ; if the defendant had 
for” wife under ntcrclv a ti uftce for the lady, there might be fonia gi omuls 
a*m«riagefel- for this application *, though if I was inclinable to chatige the 
tlement, with- truftcc, I would not do it unicfs it went hrll before the Mailer to 
firft^o foeVuf- W''hethcr the perfon propofed is a proper pcrlon. 

tor, to fee if the perfon propofed it a proper perfon. 


A new truftcc being by the confent of all parties added to the 
old one, his Lordftiip decreed the defendant to transfer the an¬ 
nuities in queillon in fuch manner, as to veil the fame in him- 
felf and the new' truftcc, fubjeCt to tlic fame tnifts as arc in the 
faid tleed of agreement; and tlecrec*! that the plaintilT’;. bll! 
Ihould be as to other matters difmiflld (i). 

(i) Rf^. Lih.B. 1739.ye.'.46. 


CAP. VII. 

aiiml!u'(fratO 30 . 

Vide title I'-xccitlurs. 


t ^9 3 


CAP. vni. 


btttmiir tho 
»lft, 1737 - 

Cafe 8. 

Thepcrfvmof 
foreigners, fiib- 
■ |ed to the autho¬ 
rity of this court, 
only while in 
IRngUmdi but 
thoi^htheirper- 
are out of 
ihe reach-of this 
.-evourt, yrt the 
f property they 
. have here in the 
hJbuids, M under 


aifcn. 

Anon. 

A Foreigner in the king of Prvjjlu^ fervice applies to tht 
court, to compel his wife, now refiding at DantzU^ to de¬ 
liver up his children; one of 15, and another of 13 years ^of age, 
to be educated by him as having a natural right to the care of 
them. A bill was brought fome years ago by the wdfe, who had 
then I)een feparated from her hufb.tnd a eonliderable time, to have 
an allowance out of (locks here in England^ belonging to her, for 
the maintenance of thc*chlldrcii; which was decreed accordingly. 

the contruttl of 't„ 



aifett. 


Ij)rdChancellor : I Iinvc no power over the perfons of foreign- AsosYMtci. 
ers any longer than while they are in England^ for then they owe 
a local obetlicncc } hut as they are now in foreign countries, my 
authority will not reach them; but though 1 cannot come at their 
perfons, yet I might lay my hand upon any property they have 
here in ftocks, i£c, but as a fum of money has been already or¬ 
dered out of a fund belonging to the petitioner’s wife, for tlio 
maintenance of her children, I cannot make auv alr.T.ition in 
that order, while the children continue under her ciiftody, for it 
is given merely upon their account, and not tlic mathwv’a. 


RanikiJJetifr.it of the Town of Gdattta, at Esri 1 
William in Bengal and others, —• — J 

Hugh Barlcr an Infant, by his Guardian inid 
Others, et e cof.ira, f 


rLImids, 

the 

4 KZ'j- 

defendants, g. 


I T was moved on hchalf of the plaintliTin the ori.pn.il canfe, Cafe 9. 

th.it he may be at lihciiy to fue out duplicates of tire eonimii- Tn'- ccur: il- 
fion, to take I'.is auf'.ver to tiic plaintiiT’s bill in the cr(>fs caule, 
an.i th it the commiinuncrs may liy fuch cf'mniillion be impowev- 1. to 
cd t.) fweav an Interpreter, to intcrpTv.t the oath to the dcLudant tihcih• nr-.vsr 
in the CTols bill, and to tianll,.te his aiifwcr from .the 
*languagc intoif it fli.ill he found neceiiary, anil that il'.', v.si.xvsof 
thefe words eorp'jral and ufrat toe hJj jiuatiyJiJ: m.iy be left out 'd- i.’ii- 

of the commilli.an, and itillcid ol t!:c latter words, on a ■■■Toper nv-r.-d wTor 
oath in the moil foicnin manner, or fomc other proper words, tnree oi-' t'-e 
and n.^rccihL* to llic clieuniruiiices of the defendant..’ ealc, m.iv t» 

be mlertcd in th-eir room. ..uh 

‘l.'.via K,3iiaii, as 

’ll thc'ir‘(Jifcr'‘t'o'T: fli.’.H feein m;>ct; ar..J if :’i -y xl nir.i;t.vi cr.y oihi'v i>ith ''i’t th' Chfj.tua, M c.-rtify 
to the toiirl what w.ij Hone by dsi.nj j tr.4t, ii ll.cie ih be 4n> Jvubi .j itt!; v hui'.y, tiic opiuioa 
«f the jud,;e^ might be t Jtcii; 


In fiipport of the motion was cited l I’crn, 2^)?. jdnjn. [ ♦io J 
Where a Jew w.i-; urderctl to be fworn to his anfwer upon the 
Pcnt.itcuch. IluL’, 2 d Part of the Pleas f //v (Irsiva, 279. 

Lord (Joattcclhr: It depends upon what is admitted on the 
Other fide, that the defendant in the crois caufe is of the Cew/ a 
religion, and an ido1.itbr. 

1 have often wondered, as the dontinions of Great Britain are fo 
extenfive, that there has never been any rule or method in cafes 
of this fort. 

'rhe general rule is, th.it all prnTon.s who holievo a God, arc Dcfiiii:Iancf*a 
capable of an oath i :nid wliat is univcrrally imderfiood by an 
oatll iiJi that iheperfon ncho taket it, iuipreealei the wtigeance ifG-hl 
upon himy if the oath he tales is falfe. 

It was upon this principle that the jiuhtcs were inclined fo 
admit the y^wr who believed a God, •.iccordiag toouriiction of 
a God, tofwearupon the Old Telia ment. 

And Lord Hale very jullly ohftTves, it i.s a wife rule In tlie 
kingdom of ^pain j that a heathen and idolater Ihould h« fworn 
upon what he thinks is the moll facred part of his religion. 

t :3 


If 






aifeit. 


• EAT V. 

Baekpr. 


SixDudlq^ii!. 

C ai J 


If a Jeio fhould be imlidled for perjury, and it is laid in tljc in- 
diriment that he fwore tudis faero-fanElis Dei evan/relHs ; yet ac¬ 
cording to Hale the word evangeiiUixi tlie indi£i:meiit may be an- 
fweredby the Old Teftament, which is the evangelium of the 'Jews, 

In order to remove the ditficulties in this cafe,' I lhall direct 
that tliefe words, the holy evangel'Ji<-, may be left out. 

The next conlhlcrationis, What words mull be inllrtcd in their 
room ? Now on the part of the p.aintiff in the crol's bill, Jt is 
dehred, that 1 diould appoint a folcmn form for the oath: I 
think this very impropir j bccaut'o I may poifibly direct a form 
that is contrary to tlic notions of relijion entertained by the 
Gentoo people 

I will therefore make this rulf, That two or three of the com- 
miffioiers nny adminifter lucli oath in tlic moil: folcmn manner, 
as in their Jilcrctions ihall feem meet *, and if the pcrl'oa upon 
the ufual oath b-ing explained to him fliall coiifcnt to take it, 
ami the comniilfiontrs approve of adminillring it (for he may per¬ 
haps be a Cliriitian convert) the difficulty is removed ; or if tlicy 
Ihoiild think proper to adminli'icr another oath, that tiitn they 
flial! c>-rtify to the court, what was done by lliom, and that will 
be the proper time to controvert the validity of fuch an oath, 
and to take the opinion of the 'judges upon it, if the court 
iliould have any doubt. 

The \vor»is corporal oath may ftand, for lifting up an arm, 
or other bodily member. This will conic up to the meaning of a 
corporal oath j but upon the Attorney Genernrs. ftiggclliiig that 
there might be no ccrcmoni'js in their form of raking oaths, 
thefe woriU were likewire left out, and the words Jolevnily 
to be infortcil in their room (i). 

There was likewife a crefs motion for Barlcr the defendant in 


the original and plalniirr in the crofs bill, tlnit all further 
proceedings in the original caufc may be flayed until the pbintiH 
in the original cauft, and the defendant in the crofs caufc, fltall 
have fully aufwercd the crofs bill. 

The csuit will -f.cn/ Chancelhr: The general rule in this court is not to ftay 
ftotftiyproceml- proceedings in an original caufc, till the anfwer comes in to 
-^clufc publication only (2). Iiulced it would 

tbeanfwerconws have been of C'.'urfe to flay proceedings in the original c.iufc, 
into the c.-of» if the plaintiiFin the crofs caufe had brought his bill, before he 
put in a“ anfwer to the original bill (3). 

•■«ndoB. In tlie caufe of Omychund v. Barker^ Etf Franco v. Barker., 

there were two more orders of tlie fame day to the fame pur- 
pofe. 


(1) The commiffioners were etn- 
. ^i^ered, ** to fwear an interpreter to 
*• interpret the oath, and interrogatories 
** are to be exhibited to the plaintiff’s 
witnefTes at each of the faid commif- 
*• fiohs,and alfo to interpret their depo- 
^ fitions to the faid interrogatories, and 
that thefe words (corporal) and (u^n 
the holy tvangehji) be left out of fuch 


commiflions, and inftead of the latter 
** words, the word (foletmly) be infert- 
“ ed.” Keg. lih, B. 1739 foL 6t. 

{tj Ordered, ** that publicatidU in, 
** the original caufe be enlarged, until 
** the plaintiffs in that caufe (hall have 
*♦ folly anfwered the faid crofs bill.” 
Reg. Lih. B. 1739. fol. 61. 

( 3 ) CtefxUky. Cre/ioUk, 



SIfett. 


at. 


Omycht/nd v. Barker, 


P Urfuant to tlic order above of the 4tb of Decrtnber 1739, a 
commirtion went to the Ka^ Indiery and on the 12th of 
February 1742, ihc commiffioners certilied, that among otlicr 
witncfll'S for the plaintiiT, they had examined Ramhjfenfeaty and 
Ramchurmcoohernj'e, and fevtral others, fubjetfs of tlie Great 
being p< rl'ons who profefs the Getitoo religion, and 
that they were folcmidy I'worn in the following miinncr, v/z, 
“ The feveral perfons being before us, with a bramin or priell 
** of the Gmtoo religion, the oath preferibed to be taken 
by the witncfll'S was interpreted to each witimfs refpec- 
tivcly; after which they did foveraliy with their hands touch 
the foot of the bramin or prieft of the Gentco religion, be- 
** ing alfo before us w'ith another bramin or prieft of the fame 
“ religion, the oath preferibed to be taken by the witneflls was 
“ intcrpietetl to him j after which Necmlcravi Surmuhy being 
himfelf a prieft, did touch the liand of the bramin, the fame 
** being the ufual and moft folcmn form, in which oaths are 
moft ufuaily adminiftcred to witneflls who profefs the Gentco 
“ religion, and the fame manner in which oaths are iifualiy 
“ adminiltcred to furh witneflls in the courts of jullice, creeled 
“ by letters patents of the late king at Calcutta." 

The caufe canic on this term upon the merits, and the bill 
was brought to have a fatisfaftioii for 67,955 rupees, an.ounting 
to about 7,600/. EttgHJh. money, from the eftate of the late Mr. 
Barker, the father of the defendatit. 

Mr. jB/jrirr in July 1729 being appointed, by the F ifl-India 
Company, Chief of Patna, applied to the plaintilF, who was a 
confiderable merchant, to be engaged in partnerfliip with him 
in the fale of goods. 

The plaintiff was to advance the money for buying the goods, 
and in confidcration thereof Mr. Barker was to allow him in- 
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tcreft upon a moiety at 12/. per cent. 

The goods w'erc fold by Mr. Barker for a great profit, and 
the whole ntoncy received by him; hut he refufod to come to 
any account with the plaintiff, upon which he filed his bill in 
1736, in the mayor’s court at Calcutta, and when the caufe was 
ready for hearing there, Mr. Barker left Calcutta, and took his 
paflage in a Frenth Eafl-India fljip for Europe, and upon his 
withdrawing himfelf, the court at Calcutta interpreted it to be a 
flight from juftice, and decreed that he fiiould pay plaintil.**s 
demand in full, and all his colls. * 

Mr. Barker died in the voyage, but by liis will made on the 
St ft of December, 1736 charges his real and perfonal eftate with 
the payment of his debts. 

The end of the bill was, that all books and papers relating to 
the dealings between Mr, Barker and the plaintiff might be pro- 
dncetl, and that the fum before mentioned might be paid with 
fubfequetit intcreft, and the cofts in the mayor’s court ^VCalrutta, 

C 4 Mr. Attor- 
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OMYeHrwB Mr. Attorney General for the plainthF offered to read the de^ 
». BakkEK. of Rnmkijpnfcati but the counfel for the defendant objr£t- 

lttDuu».vR,dir. bciiijj a proper witnefs, liord Chancellor ordered the 

commbTioii amt the return lo be read, and like wile the letters pa¬ 
tent, b.Mring date the lath of Sept, the 13th of the late king. 
Mr. Trr..y A'hyns argued in fupport of the objeftion, 
t/?, That as the law of England now ilands, no oath can be 
adininillrcd to make a man a competent witnefs, but the oath 
upon the blv.mgcliflr.. 

Tint it would be contrary even to the rules of equity to 
admit any other. 

The fub'latice of this argument hdlows: 

I will endeavour to thew, from the otdeft authorities extant 
down to the prcicnt time, that the rule has been uniform and in¬ 
variable as to the particular oath required. 

Flet a, lib. ^.c.22.p. 344. Jinamentutn ejl (^rmatio vel negatia 
de rJiquo aitejlaiione faers ret Jirinaia,'* fo that as long ago as Ed. 
tlic Firft’s time, which is atlcaft /joo years, the general definition 
of an oath was the ])crfon’s alfirntlng or denying a thing, with a 
I'olemn appeal to the facred writing'^ for the truth of what he faid. 

Br iJlj'if Jvl. 116. the oath that was aJ.miniftcrcil by the juf. 
tices itinerant, to the jury, fummoned to inquire for the crown, 
agrees exactly with this definition : “ Hoe audi/e jnjiuiarii^ qttod 
“ ego veritatem diaim de hoc quod a tne inter rogahuis ex parte domini 
“ rtois, et jidcliter factum id qu d tni.bi pracipirtu ex parte domini 
regie et pro .iliqito non cmitiarn, quin it a faciam pro poffe meo j Jic 
mo Deus cdju’'ety et hac fanSla Dei tr.'angelia.” 

Ih iton de Challenge de yurortf c, 53./>. I35. deferibes the oath 
thn ;; “ Jej v.-rite diray^ ft Dieu tnot aide fA les feintZt CJ* 
*• p'fiut les evaugoiits heyftt toiits hoorsftconie uotrefoy iA notrefauvu- 
“ tionF 

In ForlefuF de Lut'd. Leg. AngH.ej c. 26, p. 58. oeVavo edition, 
Intitul^'d, iiow jurors ought to he informed by evidence and 
witiuilTes, he f.ivs, Et tunc odduccrc potejl utraque pars ccram 
£ 23 3 efi 'an jufiitiai i:s et juraiis, ct/itiet elfngulos tfes, quos pro par^- 

iefuuprodueere veiitf qui Juper faaP.a Dei cvangeliuf per jtt/lici'^ 
arios oueraily uflijicabunttir onniu quee cegnsf unt probantia veri-” 
‘‘ tatem fuBiy de quo partes conlendunt.*’ 

So that your Lordfliip fi.es it is omnes etfwgidos teJleSy without 
any exception of perfons whalfi^evcr, quifuper faiicJa Dei cvangc- 
lia onerati tflifteahuntur. 

Lord Cokf in his ad Injlitute 479, upon the llatute of Wefmin~ 
for the 2d, fays, ** A new oath c.innol be inipfed upott any fubjePi 
** nuithout authority of parliament y but the giving of every cath tr.ujl 
** be ‘u/arranted by,qpiB of parliumeuty or by the common lavu time out 
** of mind.*' And m the yiyth page of the hmclujlitule in the 
** margin, Hone can examine tjaitnrjfes in a new tuannery or give an 
“ oath in a new cafe, without an act of parliament^* 

And in his 3d Infituicy c. 14. p, 165. intituled, Of Perjury, 
Subornation of Perjury, and incidentally of oaths, fixith, that 
the word oath is derived from the Saxon word Eotby and that it is 
f xpreffed by three fevcral names, xLxyfacramentum afaern ^ mente 
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becaufe It ouglit to be performed with a facred and religious 
mind, quta jurmrttji Dam in tfjltm vocnre, et ejl aBu$ diinni cultm, 
adly, by juramentum a jurey which fignifieth law and righty he- 
enufe both are required and meanty cr bccanfe it nvijt be Jens with a 
juji and rightful mind, yW^yjni jurnnthtm n jure et iurnnda. 

And in the very next fcdlion he faith. An oath is an nijtrmntim 
or denialy by any Chrijliiny cf any ibiny Is-’-sful and hvijl, bcf'.rr 
one or more that have enthjrity to give the fume fjr ndan’.iement of 
truth and tighty calling Ahnigl-') dA to w/tii. f, tint his ttfii'.t:a:\ is 
true, Sa as an oath is f f^retf, andfoturphi ■-.■a.-rncth the scafcieaas 
of Gsrlfian meny cs the jrane cannot be tnrrfrnl to any, unUfi the 
fame be alheived by the loiinnon law, or h/^i/ie aSI '.f p..rliainei:t \ 
n, it her can any oath allov:,.! by the c-.;ni,i n Li- -e, cr ect cfpe.r/in- 
nienl, be altered but bj aft of p:’*,'. •aun j '7 s < ilied u tjiyorel ordh, 
heca'fi: he tom heth ‘veilh hu hand fniep.nt of ihe hoh fsiptuns. 

In llie 4tli hsfilute, c. 64. p. 279. h-i f.'.ys. An o ;:h ought tc he 
accompanicil with tire fear of Gutl aiul il; vloi (u God, for rd- 
v;>ncement of truth, Dondnuin Demn taum limel ’ct Uli /v/i , Jt 1'- j 
vies, e(per nanen illins jurubis, laJ^en out cf tlic I.lfiic l.i\v ; and ’ 
tlic wortli '.nimcd::;:, ly foiloM':::"; are, i.V.7r7;71'li.;!, an alien 
born cannot be a witnefs, ‘a>hiih is to be uud-.ffoid of u>' alien iafdel, 

I •fli-ili btrg leave to nicntion a Jfatute made i;i the 2til c.f 
Hen. 16. touJiing aflihccrs llr.nr^.r:, in the ^fti fcciion 
of widen ’tis cnacKd, *l:i.t the fame fi tana rs fhonld, ufn.n lasLj'.J 
•ami ning to them given, by the wardens of divers mf.rus, within t-'c 
. '.ties ii'id towns, ptfeut t/nnfhes to fie i -:rr:j hall of the f'id 
nafts, and there to ree-.i'ee and !.-'y their itni, and he fivotn Ij.ee 
IIm' wardens upon tL\ loiy cev; j'ijie, toLc'rut to the king, fee. 

f:.) that lu twithiUnding ;ouji-. an.l ;lr;;;gLT3 are the lubjecls 
of thii acl uf p irii nnent, yet wiih iut refervation of any form of 
ccivmony in tlieir own religion, vtl.iring to 0 .th?, they are direcl- 
'..'d to take ll:(>c.ith upon :iich-.!y Evangehd^; fo ilv.'t theh-rina- 
t'lre governed thcmi' Ivas by tlie l.i-v a3 it d.cn Itocd, and law no 
rL-ifon to alter it for th.: private ennvenienee of particular perfons. 

I appeal to your Lordlhip’s juilgmenr, v Iitther the peoide 
wilt) are oiiercd a*? wirnefTcs, arc capable of taking an oath, as 
tlic law of England l onci-ives of it. 'The molt authentic hiAo- 
rics of tills part of tlic world reprefent the natives as cxtrcnKly 
ignorant, and particularly with regard to their notions of re¬ 
ligion, abfurd and ridiculous, and in their idc.'ts of the Deity 
fo grofs, that it would be ftiockiug even to mention. How tiien 
can they be faid to perform fuch a ceremony witli a facred and 
religious mind, which the word faeraincntum imphes ? 

It appears by tlic certificates of the commiiuoners, and even 
by their own witncAcs, who may he fuppofed to reprefent it in 
the mofk favourahle light, that the ceremony Is for the perfon 
who fwears to fall down, and touch the loot of the prieft with 
hi.s right hand. 

Can this be faid Deum in iejlem vseare? Or is it .aBus divini 
fulius ? fo far from licing accompanied with the fear [or wor- 
Ihip of God, as an oath by our law ought to be] it is meanly 
proftrating dicmfclves at the foot of a nrieft, ami calling upon 
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€>mtcrvmb tKc creature inftead of the Creator, and cannot poflibly raife 
«.Bakxxk. juy other cmotJons, but tbofe of contempt and ridicule. 

It is faid too, that if fuch perfon fliall furear aii)' thing con« 
trary to truth, that he will be ejleemcd a vagabond* 

I do not know how far the people of India may he deterred by 
liich an apprehenlion; but I am confident great numbers of 
perfons here, would be fo far from thinking this a punifhmcnt, 
that, if tlic only cfFccl of forfvvcaring themfcives was being a 
vagabond, they would be more Inclinable to break an oath, than 
to keep it. 

I do not find that the prieft tolls us what arc the general no¬ 
tions of the people, as to the belief of a God, but only that he 
hitnfelf believes in a Supreme Being % of whom his fuperior abilities 
and education may^ have given him fomc confufed knowledge; 
and yet the bulk of the people who have not had thefe advan¬ 
tages may think quite othevw ifo. 

I finll now beg leave to mention the later opinions. 

Mr. Serjeant Hawkins in his Pleas of the Crown, the i.ift folio 
edition, 4^4, under the Iiead of Evidence ; fays, it feenis agreed 
to be a goed txcepticiif that a witr.fs is an injidel. ** That is, fays 
“ he, as 1 take it, that he believes neither the Old or New Tcf- 
tament to be the word of God, on one of which the laws re- 
•* quire the oath fltould be adminillcrcd.” 

I expctl: we ftiall be tcKl by the Gentlemen of the other fide, 
©f Sir Matthew Halt'-i opinion in his Picas of the Crown, z vol, 
279 ; and therefore I will read the pillage, and fubmit to your 
Lordfiiip.; it is rather in favour of what wc contend for, than 
againit us. 

“ his laid down by Ld. Coke, (fnyc Ld, Hale}, that an infidel is 
** not to be admitted as a witnrf ; the corifrquence whereof would hr that 
a Jew Hvho only owns the Old l"g7amenty could not be a witiufs, 

1 .35 J ** But I take it ihei although the regular oath, as it is allowed by 
** the lahus of England, // taclis facro-fanclis Dei evangeliis} 
** which fuppofetk a man to be a Chrijlmn ; yet in ears of necef- 
as in foreign esntra^s between merchant and merchant y which 
** are many twm tranfaeied by JenviJlj brokers i the ttf imony of a 
, <* few ta£l:o libro legls Mofaicx, is not to be rcjcclcdt and is 
** ufed as 1 have been informed among all nathns. 

Tea the oaths of idolatrous inf dels have been aihnitted in the mu- 
•* nicipal laws of many kingdoms j cfpeciallyy li juraverit ]ier Dcum 
** verum Creatorem; and fpecial laws are infituted in Spaitij, 
touching the form <f the oaths of inf dels. 

*■* And it were a very hard eofe* if a murder comndited here in 
** England,- in prefenee only of a Turk or a JeWy that owns not the 
** Chri/lian religiony Jbould be dif^unifoable \ beeaufe fuch an oath 
. ** Jbotdd not be taken which the witnefs holds bindingy and cannot 
•* fwear otherwifsy and p^thly might think himfelf under no obliga- 
•* tietty iffworn according to the ufualfile of the courts England. 

*♦ But then it is agreed^ that the trtddt of fuch a tfimny mufi bt 
** to a jury,** 

With deference to fo great a man, 1 do xrcA fee the confe* 
queoce drawu from Lord Qake'i pofitibuji tl.at m inf del cannot ho 

a witnefs^ 



4i 

ti 

ti 

U 

(C 

<( 

<< 


dlfett. 

a witnrfs, iherifore a Jew cannot he one j for they believe a God, 
jutt in the fame manner the Chriftians do; and the OldTe{ba> 
nieiit is a> much the tvangellum to them, as the New is to us ; 
and ilicreforc widely didcrent from the infidel, w'lio has no no¬ 
tion of tire true God. 

And this .vas the very reafon for admitting the evidence of 
Jews ill tlie cafe of RJ:^rley v. I.angjhu^ 1 Roil. 314. “ Nci{t\ 

li'uti, Icrjcani, on evulencc to a jury at GuiUlhali^ yefteniay, 
(where bccaiife the witnefles produced were Jews', Keeling 
Chief JuiLice (wore them upen the ()M Tcftamer.t i drfired the 
opiniuii of t!;c court, if th!*, were any o.ith by the it i*utc t'f 
5 Jili-z. that nnj;ht b.; a{fi);tied lorpeijury; and/r/'..vr.vn//, it 
is fo, and within the general wordh of y.;4.r6-/,’./.iV.i 
fo of tlie common pviytr book tliat hatit l!ie epntk-s and 
gofpcls ; contra by IP'it.ui.'au: of a pnd'P.-book only.’’ 

It was upon this I apnivheiul tlie court lorme.l tl.cir cpinioH, 
and not upon a coniideration of their being broke* j in foreign 
contiMtSa between mereh.int and merchant. 

1 I'ubmit it upon the whole padiige: Sir Matthew Hale does 
not i>oliuvely f.ty, that, by the laws of lingland, a pcrlbn who 
owns not (he Cnvilh.in religion, may be examined according to 
the form of his own religion, but is only comnunding the 
municipal laws of other kingdoms, and throws it out rather as 
z w'ilh, that the rule w'ere to prevail here, in cafes of nccellity, 
than as his opinion; therefore the utmoll which can be col¬ 
lected frutn what lie fays is, that he tliought it a defed in our 
law. 

But though his genius and knowledge were equal perhaps to 
any one man of the profeUi n; yet 1 hope I may be allowed to 
put in the other fcale, the wii'dom and experience of tl ■ great 
and eminent pcrfoiis, wlio for fo m.»ny ages before his time 
have adhered to the form of an oath as the coullant arui niva- 
rxablc ruic. 

Befides the prefent cannot be called a cafe cf necelfity, bc- 
eaufe there arc perfons in Lidias privy to all thefe tranfattions, 
wlio are under no ohjcclion, as to their capacity of taking an 
■ oath; but the plaintilf knew very well, that natives of the fame 
country, engagcil in the fame intereft, and the fame bufinefe 
with thenifclves, were much more inclinable to fwear for them. 

I will mention but one thing more upon the firft head, to 
fhew your Lordfhip, that nothing but the legiflature can dif- 
penfe with the common and ufum form of oaths; and that is 
the cafe of the Quakers, who had entertained a notion that all 
manner of oaths w'crc unlawful; and there is fcarce any error 
perbapa that hath a more plaufible colour from feripture than 
this, which made the cafe of ihofe who were feduced by it, the 
more pityable; and yet, upon their refufing to take the oath in 
a court of julHce, to ufc the words of the preamble to the fta- 
lute of the 7 (s' 8 WilL c, 34. /. i. for the relief of Quakers, 
Vdhey were frequently imprifonedf and their ejlatej fequejteredfhy pro-^ 
4efs (f eomUmpt iffuing out f/tub courts^ to the ruin ej tbtm/elves and 
familiet* 
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^lim¬ 
it the law f'i EttoJondy with regsrtl to the form of an oath, 
was lb ftrid, ih«t the judges did i:ot think thcrafclvcs juftified 
ill admitting the inofl folemn afTirmations and declarations of 
the (^aker^s inllea.l of tJic oath, tliough in favour of perfons 
who agreed in the I’ubllantial and fundamental part of the 
Chriftian religion with the church of Englundy and who arc in 
ail rcfpei'ls very ufcful and fcrviccablc members of the com- 
nic.v.vcahh; I hope your Lordfnip will fee no realbn to do it 
in i:\is cafe, where the perfons arc proved by the plaintilf liim- 
fth to be inmlcib and idolaters j and whatever ceremony they 
may lave in fvacaring, it cannot be called a foiemu and religi¬ 
on i me. 

In the fecund place, I Ihall endeavour to fiicw, that it would 
be contr.tiy to thejules of equity to admit this evidence. 

And liere 1 ;v.u(l lubmit to t!ie court, that in the admitting 
thi.» evidence, very great hardlbips and inconveniences mult 
ncixilaiily arife to the defendant, and that he is brought into> 
thi''. court upe;: very unequal terms. 

C-i'cidd y jur Lvivilliip a lmit the dtpontkr.s of thefe witnefies 
to ’ne read, tlic plaitititt'v.'ouhl have one iiumifed advantage over 
the drfer.dant; that notwithHanding hi» witncIlLs tiiould alTlrt 
tiie grolTetl falfhoods, tiud be guilty of the tnofl notorious perju- 
Tv, yec the ilefendaats would be without remedy; fev there is no 
iruliitlnicnt that could be framed againft them, which cuaid be 
fupj'oited; for I apprehend it to be a material ingredient in all 
indiuiments of this kind, that /'c’r fi ftu ro cvargiilo ‘inluntiirii it 
cerrupte ccutmifii pirj:irltm \ ami that omitting thefe words would 
he a fatal error, and qualli the indictment. 

If tills exprellion be nccciTary in the indiclmcnt, thefe wit- 
r.cJcs, let them be ever lo guilty, iiiuil go unpunilhed; for 1 
am :ifrai<l it w'iil net be fuiheient, to maintain tlie indictmenr, 
to fay, that tomhing the JrA of (ke prujl w'ilh Ins right hand, 
volutiLirii it corrupte commifitpcrjurti<m» 

Upon the commiflion, your Lordlhip wa;; jih.afe«l to fay, 
that you w'onderedi as the dominions of Greot Brituin are lo 
large, and their commerce fo extennve, and as things of this 
kind muft h.nve happened before, there Ihoukl be no method, as 
yet cilablinrcd on fuch occaftons. 

Whatever prudential reafons there may be to introduce any 
new rules in future cafes, we hope that as courts of equity go¬ 
vern thcmfelvcs by the fame rule, with regard to admifiion of 
evidence, as the courts of'few i that your Lordlhip will be 
of opinion, that you cannot, witliout overturning the law intirc- 
ly, allow thefe dcpofitions to be read } and th.n txjtliing but an 
a£f of parliament can alter the prefent fiu ni of fwearing.. 

Mr. Attorney General for the plaintilf, by way of anfwcr to 
the objeftion, ftated a few particular facts. 

tfy 'iliat the matters now iji. queftiott, are matters of com¬ 
merce arifing in a foreign country, in a foreign jurirdk^ion, 
Ijctwcen a Chrtdk.n and an infidel. 

2d/y, 'f’hat in this country the Gcuto? religion prevailed, 
and tnat CalcutUi was only a fadory wiiiiin this country. 

3^//;, That 
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3;//)!, That the witncfles do believe in a Deity. CMycHUN* 

4/(6/^’, Not only th.it they believe in a Deitv, but that in fvvear- *' •*^*“k*»* 
in^ they ufe an expreflion equivalent to ours. So help me God. 

5/M> Tiiat folenin oaths, to attcil fa^U) is ufual amongft 
them. 

6i’Z»/r, That they unilerftand an oath in the fame manner 
we do. 

nihlyj That by the letters patent cft-ibiilbing a court at 
(hilcuitaf there is all the rcafon in the world to admit their evi¬ 
dence. 

lii point of fvi£l:, f7i7//;cj arc adniluetl .is MiincuLs in 
the court of Calcutta. 

^thly\ That the m.aniier made uf: of I:i the prjfer.t is 

the moll fuleinn and ciifloni.iry. 

xothlst That tiicfe M'itiKil'es arc all of tlic w...'i? rc!i 'ii.t>. 

He then fubmitted it, Whether a perlin ct l‘; cf, a iv!,. ii, it, 
c.’id an infidel, may be admitted us a witncl's. if: the;', r.iadc 
ivvu propoiitioiun. 

i/*,'J’hat the witnefa i.s c.apablc of lalcin r an l •. an in- 
hdei, according to the opinion we have of o.it'f.s. 

'zdly^ there is nothing in our law ihrt p;c’, liini 

from b<^in;; a witnefs. 

An Infidal properly defined is a Deift, lh.it <1 •ve t belt ; ■ 
fhc Chri;li.;:i religion. 

All th:it it: point of nature and reafni is n .'ccf'rv to ; 
a perfon for fwearing, is the belief of .1 God, ami an nna- 
(i.'i! of the Divine Being upon him il he I'we.iin I'dfely. 

'i'liis is tile feme ol ail the civilized nations in the v»..r;d, ;! e 

fcnmlati''”. of ;-d treaties i ju/llum cnim v:tj-t-J r.J.ir'• . '..-n | j 

;'.7vv.i4 ,!irtcres arCiius O'C I'iiUJii/.i, .Inb, teit.I' 'i . C. 

* .'V «i/ 

lie O.be. fee, J !. 

Tlic hc,;'l on Chiiflian m.arnlity c gone fo f. ■ to 

admit the c;th ;e fa!;V gods. It i.s the Ictifj of Gntru \ >..1 ct 
*per c'l s /araii'rity ; fp rt qi'crquer: ful' 

h'l'lis /fitieti compli.x.'i ac, a lAueiur: IJ.cji.t 

/. lit ih.iC'. lit .’’i'tt.nt *.* iaCiitUi * 

i 'b. I. e. J f. 12. 

iNCtliiv.g :s proper to the path her-*, but js h-lp me G:d\ 
v.hen it to the eorpor:d jiaii, 1 ovvn It is fuhta 

j.u.Bum ivatt^eliufftj which is a mere ceremony and not cf- 
Antial. 

I can go to a higher autliority, the anllidrity of the 
religion, and of tliC old patriarchs; and it will appear they 
conilamly eonfidcicd the heathens capable cf an oath. The 
inllance of Ifaac and Abimdc-.h iwearing to one another, 

Genejis !z6. v. 31. and in the 3ifl of Ger.-j'.t^ v. 53. jitab 
fvvears by the fear of his father I/aac, and accepted of LaU/i’i 
oath without hclitation, though he fworc by falfe gods. 

Confider now' the eircutnflances and fituation ot the Gentsos 
with rcfpcQ to the oath they have taken. 

As to the form of the oath. 

Avd then as to the corporal parts, 
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Sliot. 

As to the form of the words: it is the fame we make ufe of 
here; for the interrogatory, Ds pu hlieve in the S..pretne Btingt 
&c. is read over and interpreted to him, and he takes it in the 
fame fenfe other people do; which will put an end to the 
whole objeclion. 

As to the corporal part: where is the ohje£lion to it, at 
Icaft it Ihews great humility, and is in all refpects applicable to 
the kilFing of the book, and equally figniiieant, for both are no 
more than figns, and not material to the oath. 

The Centlemen, by their manner of arguing would make one 
believe, there, is only one form of an oath. 

Grotiiis in the fame chapter ami book as before mentioned, 
and lOth feff. fays, Fonna JnrisJumrii: vrrbts divert^ re conve~ 
nit ; hunc enim pnfum hahre dehst, ui Dm invoceturf pntn J::c 
visdo^ Dl'us tcjlitJity astt Detu f.t vhidex, dwj in idem reciduiit. 

Fid. Foet, upon the Dig. i:l>. 12. t'.l. z./a. 2. 

A greater authority, cio- Snvhnr, f.iys, in St. Mntihw’i 
gofpel, iFhi /;l- .‘.irs by the tempUy rwt\irs by the God nvho in¬ 
habits it. 

So that all terminates in a fulenin anneal to the Deitv, for 
the truth of what he fay^. 

There arc levcr.il pali'..gc> in I.'ry, Pclyhiusy and GrstinSy 
which ihcw that oaths arc totally .vrSitrary. 

The confcqucncc inuil be, that at: iuti.lcl is capable of 
an oath. 

zdtyy Whether there is any thing i.i the law of Efghnd that 
impugns it ? 

It is laid down by Lord C»ir, th.it an infidel cannot be a wlt- 
nefs, and frid that Ids pofitioti is pioved by all tlie e.ifcs cited 
out of the old authorities. 

It m.iy indeed bo Lid down as a general lule, I'lir tlierf-fwrc 
does it follow, that there ihail be no c\.i.eptionDoe;, not our' 
law fay, exceptio pnhat regulatn •’ 

It is extremely proper there llvjuld be fomc general rules In 
relation to evidence} but if c.vceptioiis were not allowed to 
tlicm, it would be better to dcnioliih all the general rules. 

There is no general rule without exteption that we know of 
but this, that the belt evidence Ihtll be admitted, which the na¬ 
ture of the cafe will aHbrd. 

I will flicw that rules as general as this arc broke in upon 
for the fake of alluwing evidence. 

There is no rule that feems more binding than that a man 
ihail not be admitted an evidence in bis own cafe, .ind yet the 
ilatute of Hue and Cry is an exception. 

A man’s books are allowed to be evidence, or, which is in 
fubitance the fame, his fervant’s books, heeaufe the nature of 
tlie cafe requires it, as in the cafe of a brcwxr’s fervants (i). 

Another general rule, that a wife cannot be a wttnefs againil 
her hu(ban(4 has been broke in upon in cafes of treafon. 

lymty, Safi tfEnghad^ t Ftf. 43. hefehurt v. fFvrdtff ibid. 54. Peaceti 

d, 193. 

Another 
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Anotliet exception to the general rulei that a man may be exa- Oait'cmiiwb 
mined without oath: the lait words of a dying man are given ®*****’ 
in evidence in the cafe of murder; a child may be examined 
without oath} Lord Chief JuJlice Unites P/eas of the Crottin^ 

1 vol. p. ^134} but, if capable of confidering the obligation of an 
oath, may be fwern. 

This luflicicntly fliews how much our law allows exceptions 
againll oaths. 

Lord Chief Juftice Lee intcrr\ipted the Attorney General, 
and faid, it was determined at the Old liailey upon mature con- 
lidcration, that a cldld fhould not be admitted as an evidence 
without oath. 

liord Chief Baron Parker iikewife faid, it was fo ruled at 
Kingjhn ailizcs before Lord Rayimtid, where upon an indictment 
for a rape he refufed the evidence of a child without oath. 

hlr. Attorney General then proceeded in his argument, and 
inliited that admitting a few to be fwovn is an exception from 
the general rule: what is the definition of an infidel.^ ^Vhy, 
one who docs not believe in the Chriflian religion. Then a 
fe^M is an infidel, for the fenfe of evau^eiiuiK has been pervert¬ 
ed, and ought to be confined to the New Teftament only; for 
it is tiled by our Saviour as good tidings, in oppofition to the 
bond.igc tlie fews tlien under went, and was delivered to them 
iirfi-. 

We are taught there are but four Evangelifts, and the prophets 
arc not fo, and yet the Gentlemen of the other fide would in¬ 
troduce many more. As to tlie paiTages in Dcuttrj/nT.Kj^ it 
happens unfortunately that the books of Iiint-s aic no pi-rt of 
our religion; nor docs the law* eileem them fuch. 

Arc all the 'Jeivijh diipenfations confirmed by our law ^ No* 

This war. as much a municipal law to tl’.e as the munici¬ 

pal laws here to Eni^land, or the laws of i' /.-.v to Athens^ ' of 
Lyur^us to Lacedanijn^ and therefore quite foreign, and notJilng -0 
to do with the prefent queftion. 

He mentioned then wJi.it had happened before a comn-ittec of 
privy council the yth of Decemler 1738, on a comnlalnt againlt 
General Sahiae. A Tuth was brought there and ofieivd as a 
wirnefs, and to be fvvoru upon the aicoian, a:'.d w.as fworn ac¬ 
cordingly. 

So fill- this agrees cxaflly with the prefont cafe} but it may be 
faid, this was not in a court of jultice, but rather a matter of 
fiate. In that refpecl there is fome ditVcrcuce, but it will not 
take away the ufchihicfs of the precedent, to fiiew that a court 
or perfons may alter the form of an o ith. 

'L'his Indian witiicfs has fworn by the very fiime words that 
W'c do, therefore your Lonlfliip vi ill not pvciume that he means 
atiy other Gud than we do. 

It is of the greatcll moment, that we fliouKl have cnmmcice 
and correfpondence wiUi all mankind; trade requires it, policy 
requires it, and in dealings of this kind it Is ot infinite con- 
fequcnce, there ihould not be a failure ol jufiice. It has been 
ohjc£Icd that we might have other evidence. 

But 
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But thougli we may have (lighter evidence, why (hould we 
be tied down to this, atid debarred of tlie prelcnt, which i» 
much ilroiigcr ? C^/iLjs arc the common brokers in tltis coun¬ 
try, and t!ie ncccllity of the calc will work ilrongly for us. 

Tliere was a time when even yews were not hvorn, and no 
longer lincc than the 5th of Nowmber 1732, tiicvc was a corn- 
million out of tl'.e Excliequer in tl;c caule of Lepes and NioiA^ 
in which there was a diitint 3 ii>n bctwcei! tlie oath for ym>j- atul 
ChriRUns} for if "yr-iof, they were dircflcd to be fworn fupni 
t\liis ^ejlcnunium only. 

An cbjgcUzT! was liL'wife made, tltat this Judian W'OuM not lir 
liable to be pnnliheu for perjmy ; to wlileli it is anfwered, 'I'liat 
if the court llioul.l be of opinion this it. an oath wliich may be 
taken, oT conh qucnce lie is liable to he piiniihcd, If furfwcrn. 

Another oL;eciijii it; »iut Qnakers could not lie admitted as 
wltncflcs till an cxi.iefs adt of pavliaincnt to empower them. 
The />/'?»« c;//s;’.T is, th.it they would not take the oath at ai), 
therefore their folenni allirmation was not fullicient, b..,caul'c it 
had not the eflence of an oath. 

Upon ilic whole, as it is .t cafe of mrefTity, :mJ we have fullv 
in proof from the return of tl»c conimiirionccs, iliai tliey beiv.ve 
in the Supreme being, tiiv-fe wiinelieS ought to be .idiniti(..tl. 


■ .-.’/•tT the roth ly-ji. 

* Mr. Solicitor Glencra!, of the fame fide with the Attorr.ry 
General. 


It is exprefely ccrti.'ii'd by t!'.'* commlllioncrs, that the on’* 
preferibed to be taken by our law was read over to the iilaim.ll *s 
witnefi'es. 

The oLJfpikn is, Tliat they have not mad.; the ufc of the cor¬ 
poral ceremo.’iy, the killing of the I'ivanL'ciilts. 

^ 31 J But they haic made ulc of tmothcr fymbol, the t,i!;ing tin 
pricll’s foot witli tiieir right hand, hccaufe th!:, is tlie lorm ami 
ceremony molt binding in their own religion, and notwitii- 
llanding this, an objection has been taken to the ic.iding of tlult 
evidence. 

I'irJ}^ Becaufe tlicy Isavc not touched the Evangcrnls aiid arc 
Bagans, and therciore c.'nmot be atlmiticd. 

Seeond/yt Suppoling they may be admitted as witntlTes, yet 
under the fanction of th.e oath thus certified, they ought not to 
be admitted as witneflcs. 

In moft of tlie rcafon* the Gentlemen have begged the quef- 
tion, and have infilled that the admitting tlicir evidence is con¬ 
trary to law, and they cannot be indidlcd for perjury. 

But if the admilfioii is not contrary to law, then of coiufe 
the witnefles are liable to be indiclod for perjury as well as a 
Jfev/, who may be indicled ta£h Itbro legis Mcfaica, 

The ftatutc of die 5tli of Elizabeth leaves diis matter intircly 
open. 
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‘Tls faul there is no one precedent or cafe of a .heathen fworn 
acconlin;^ to the ceremonies of his own religion, ever exiiled be¬ 
fore in England in courts of jullicc, proceeding according to the 
common law. 

Pagans have been fworn in the court of admiralty, as Dr, 
^liahan ahd Dr. ^ndnris have infornieil me ■, but they had no 
note of the c.-.fc, aiul liad forgot the name of it. 

No wonder that it Ins not cxilled before, becaufe all our 
commerce is carried on by our going to them, irdtead of their 
coming here. 

'I’ii'.: CMl’e of a j'r'n’ as a witnefs in a pvivi’tc cauf; never exifted 
hill after iiie relloration; they went out of Ln^hnd the i8th of 
JuEviird liie til, atul did not return ’till Oliver (iroinnutiri, time. 

'I'-lic (Jidy amlu/riiy of toiiftxiuencc cited, is a faying of Lord 
Cd'f’s^ C}. J.it. 6 . L Tl'.tf an infidel canwA be a nviln fs. 

'I'Ms flying not warr..ri!cd by any authority, nor fupported 
by anv leafon, and Lilly contradicled by common cxpcricncf. 
].iird lidc as cmplu.tically hfulels by lliiitiing the'r 

eves a;e.i:riit the liaht. He hardly ever jiKiitions thim witL'i'r 
tin* app.llation of /w^/’ 7 Jew;^, 2 Inf. jc'^, 507; and thus i.ha 


nii'le lit'\ Ldward the Enjl) la.npjed 

fdel ufnious ''lews: therefore Lord Cliii f Jutlice/7".V v a. 
millaktn wlu-o lie undevILood Lord Cl'.icf Juilice Cvh rov. 


it 7(V iDi f ill K»l iv' 
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, well as odievs. 

'i’li.it ail ihv. lav. L-eikj v.'lun they mention an ouiti mean a 
CLrtllian oath, is no argument at all; EletSe, definition, n:.r, 
lieilt:;:. jar '.re pi't' C.yi.ilcreni qii.nn crea'nrnni: t^'i^ ihews ti.e t uiil 
VMS ill'I (isi’d, hut !il:e the oa;h f .• orii in the empii'" after 

:iie cftaMiii.men: of Cl'.riilianity ; and l.ord Gddi lay'mg an. 
(Mth is an aii'riii.iii>)'i or denial by a Chrifli.m, is no wo-e.r at 
all, lor tlic laws of AV/t;.'./«</ could fpeak only cf ilit Clniitian 
oiili, nc.Mufj they ln.d no inicrcourfc with Pagans. 

'l lie argument.': nf the other fide therefore prove nothing; f n* 
doe.s it fcfTlow fron- b'*nce that no witnefl’s can be examined in 
a cafe that never ip. t Ifieally exiited before, or that an aclicii 
cannot he bronph: in .i eafe that never iiappened he’crc ? 

Ileafon, ilau d to ioe the fit ft gioimd of all laws, by the author 
of the Dooh ealleil D TJ'.r and Stndint, and gene ral principles 
mull determine the cafe; therefore the only qticttion is, whether 
upon principles of reafon, jtifliee and convtniene«‘, tliis witnefs 
ought to be admitted. Upon tliis octalioa I lhall lay down two 
propofitiotts. 

Eitft 'I'hat by t!ie pra^ltee of EnghmU and of all the nati.-ms 
in the w'crld that arc Chridiaiis, perfoiis, though not of the 
iihriilian perfu.ifion, may be admitted as witnefl’es, and fworn 
according to thtir own form. 

Sccondlyf 'fhat the cafe of a Pagaa is wltliin tliis rcafoning, 
4nd attthority. 

Cafes of law depend upon occafions which give rife to them. 

.Where the commerce and lutcreonrfe is moll frequently 
M'lth the Pagans, the iullanccs to be fu.a’ will moll frequently 
arife. 

Vo;.. I. D Afts:; 
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OMreiioN* After the Roman emperors were convcrts^ Clitifllans, as well 
****"' M thofe who continued Pagans, fwore acc.»u!iijg to their fancy, 
without any particular form, Seldou, tom. tl./. 1467. “ Alittlntus 
** hkyprinciptbus Chrtjiiams^ ut cx hijioriis fat:s olnuits liquet, ftlfunia 
**fuijpe ft peculiaria juramenta, ut per vultum fatiSli Lucer, per pe- 
•* dem Chrijli, per fanSlum hunc vel illupn, ejufmedi alia nimis crebra t 
** Inolevit veto tandem, ut quetnaJmedum Pagani facris ac myjltrits 
** aliquo fuis aut taSlis aut prafeniibus jurari folehant, ita fAeuiora 
** Chrijliamrum juramenta fereht. aut iaclis faaofauElis evangeUis, 

aut infpe^is, aut in eorum pr,tfentia matiu ad pfjitus amota, ful~ 
•* lata aut protenfa ; atque it corporaliier feu pcrfmaliter juramen- 
** turn prijlai'i diBum ejl, ut ab juramentis per epijlclatn, aut in 
** fcriptis folummodo preflitis dijlingueretur, iude in vulgi pajfnn 
** ore.” Upon tny corporal oath. 

So that by this paflage out of Seldeti it appears, the corporal 
part which prevails irow all over Chrilleniloni, was taken from 
the Pagans, ami by degrees under the Greek /icw/i;/emperors, it 
came to be edablilhcd, that this ceremony (hould be ufed. 

The opinion of the Greek Roman emperors, as to tlic o.iths of 
perfons of other pcrfualions, is mejitioneil by Selden, f^in. 2. 
p. 1468. to be as follows: ^dlieiu autem pcifuafiov.u iy^mives per 
** id qusJ venerantur illi, et juxta inodiun quo venerantur, tuijuritri 
“ cotfnevernut.” And in p. 146.7. Seldeii give» a long aetount f't 
a particular ceremony in Iwearing n Jew in Courts of jiiliicc; 
and before the i8tli of Edward the Firll, the perlbn adni'miltiing 
an cath to a Jew, faid. If you don’t I’pvak the truth, vei.u.uf fu- 
per caput tuum omnia peccata iua, CS" parentum titoruui, et cnu.et 
malediBiones y.Vdr in lege AUfaied et prophelarum iufripU fttU fern- 
per tecum nuineanfP To which he anfvs'ercil, Amen. 

In Zpain the Turks polTeircd the greatett part of the kingdom 
till the time of Ferdinand the Catholic ; what tiid they then do, 
when Chriflians and Turks had controverfy togtihcr ? Why, ac¬ 
cording to Selden toon. %. 1470. the form of tljc o.ith was in Spaniflj 
to fwear as he hoped to be faved by the contenrs of the alcoran, 
and fays he, ** Poena autem Aiauro perjuro inJilBa eft, non niir.tu 
quam Chrijliano, licet prolecorum et fecuiorum difrhnine difpar.” 

' C 33 J Hius it Hands upon the authorities of Chrill:i.in countries., 
where fuch queftions have arifen; but, as I faid before, the 
quellion did not arife here till after the rcHoration. Was it 
then determined that a perfun not a Chriflian Ihould not be 
fworn ? No! the firH time it cxiiled, the court (leterniiiied 
that he (hould be fworn according to his own principles. 

No cafe of a Turk fworn upon the alcoran in England but 
that before die council, who were of opinion, greatly aifidcd 
and greatly attended, that he might be fworn upon the alcoran. 

Here is a material circumdancc in this cafe, a court erected 
in Calcutta, by the authority of the crown of England, where /«- 
diems are fworn according to the moft foiemn pure of dieir own 
religion. 

AH occafions do not arife at once; now a particular fpeclei 
of Indians appears •, hereafter another fpccics of Indians may arife} 
a ftatute very felUonx can take in all cafes, therefore the com- 
a mofl 
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jnon laMT, that nvorh itfelf pure by rules drawn from tlie fountain 
oi juftice, is for this realbu iupcriorto an aft of parliament. 

I'hc oldelt b ioks of all countries mention the folemnity of an 
oath, as a fecurity for a perfon’s fpcaking the truth j they can 
do no more than lay him ujider tlic moll facred and binding 
oblijjaiions; they all call it appealing to Cod for the truth, 
and deprecating his vengeance as they Ipeak truth. 

There is not a book upon the general law of nature and na¬ 
tions, but admits that Chriftians may allow perfons to fwearprr 
Dimuium ft per fulfoi does. It is fo laid down in the Decre¬ 
tals, in GrutliiSy and Pt/ff'emluf, who in his 4th book, 4th Icft- 
aiid I22d page, faith, “That part of the form in <y.iths under 
“ wliijh God is invoked as a witnelk, or as an avenger, is to be 
*' aceoinmudatcd to the religious perfuafion wiiich the fwcarer 
“ entertains of God ; it being vain and infigfiliicant to compel 
“ a man to fwcar by a God whom he doth not believe, and 
•‘therefore doth not reverence; and no one thinks himfelf 
“ bonml to the Divine Majefly in any ocher words, or under 
“ any other titles, than what ar j agreeable to the doclrine's of 
“ his own religion, which in liis judgment is the only true way 
“ofworlhip: and hence likv.virc iris, thc.t he who fwcars by 
“ falfe gods, yet fue'h as were* t.y h.im accounted true, ilainU 
“ obliged, and if he deceives, is really guilty of pe-ijury, bo- 
“ eauic, whatever liis peculiar notioits arc, lie certainly had 
“ I'omc fenfe of the Deity before his eyes, and therefore, by W'il- 
“ fully forfwearing bimUdf, he violated, ab far as he was ride, 
“ that awe and reverence he owed to Al.r.ig!:ty God; yet v hen 
“ a perfon, requiring an oath from another, accepts it under a 
“ form agreeable to that worlliip’whieh the fwearer holds true, 
“ and he liimfeif holds for filL*, Ir* cannot in the leall '■ faid 
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“ hereby to approve of that worlhip.” 

'I’lic oath muft be always undcrllood according to the h hef 
of the perfon who takes it; not only Chrillian writers now, but 
before ChriflianitVy the world was divided into u val: variety of 


opinions, and yet every man was admitted to fpcak according 
to his own belief, “ DJg, Hb. 12. t. 2./. 5. Omr.i r,v;,v; s/v.v/.vy 

lieitum ftisjurnndunu per quoJ quis/dd jutw:, idonettm td^ etji ex [ 34 
“ io fuerit iuratum^ praicri id tueh'.tur: di.'us pius j tr jiinridTy 
** quid propria fuperjlitione jurattun r//, lLt'id:t/r reJ.Tpf.t, dU: ;n- 


rejurandot non aliud qu.eritiir^ quant an j.,“: rennijj 

“ qtuejiione^ an debenture qiutji fatis pribatum fit j.unjiirando. 
Lord Stairs’s luftitute 694. 

I do not find any authority has been produced from any other 
country, that fuch oath ought not to be admitted; the re.iloii 
why Ld^. Ch. Juf. Eyre w'ould not fu.Fer the Indian a v/orlhipper c£ 
the fun to be I'worn upon the Evang -liils was, becanfc he did JJ<>t 
believe in Chriilianity; but if he cannot be fworn at all, ma- 
nifdl injudice, and manifeil inconvenience mull follow'. 

Heathens bought the goods, heathens font them, heathens 
knew the price, heathens kept the account. Would it do honour 
tlicn to the Chridian religion, to fay, that you cannot fwear ac¬ 
cording to our oath, and therefore you ihali not be fvrom at all r 

j) 2 What 
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aifcit.. 

What mull the heathen courts think of our procectlings ? Witt 
it not deftroy all f lith and confidence between the contrafting 
parties? Is the cafe of the Turk or yi-m fwcaring according to 
ihcir religion, diiterent from the Jadivis fwc-iring accovtling to 
his ? 'Hic objcdlion is ftrongcr againll the Turk becaufe he 
fwcars upon the alcoran, which we tl.ink an impolturc; but 
the I'/duiiis here fvvear by one fupremc Clod, witliout appealing 
to any particular book or authority in their religion. 

It it> faid a heathen is not to be believed. 

Is it not known that all the heathens believe in a God ? 1 
will refer them to Tully in his Tufculan Difputations, lik. l. 
yi 13. Porro J^ttujjuinuui I'or tijflrii viLi'ur, cur Das ijfc endu- 
“ tttuSy qued mdht ^ens Urn fini^ tu'mo cmiilinu tarn Jit imiuiuis, cu- 
**jtiS uh'tiiem h'jH iuiluerit Durum opinio. No country can iiibfiit 
a twelvemonth where an oath is not thought binding, for the 
want of it mini neceilarily diflblve focLty. 

at/A'» It ia objetled, that fuppoling they may be admitted as 
witncill’s, yet under the landion of the oath tlius cerllfieai, they 
ought not tc) be admitted, for that the form is ridieulon';, and 
tlieir notions of religion not certified by tl;e* commillioners. 

liut the oath tliey have taken (liew'S it; for the commlilioncrs 
have icvtifkd that they have fworn by one God, and alfo 
prove'i tl'.at they think thcmfclvcs under the tyc of an oatli. 

Loolc into books of travels, and you will find that I’.eatlicns, 
cfpeeially C.ntooSf believe in one God t!ie Creator <if the 
world, though they may have fiiburdinate denies, as the papifls 
who worlhip faints. Orem. vJ. 3. ^80, 381, 30b. 

No doubt but they all have a n.nion of a Clod, aec adlo.g to 
TulN: but to life a greater authority ih.m Tulls; “ 'i hey arc a 
“ law unto thcmfclvcs, which fnew i;jc woik of the law wiiiten 
*' in their hearts, ilieirconfeicnccs allb beaiiog witinfs, and iheir 
“ thouglita tliC mean while .leeining or die e\«. uling <;ne ano- 
“ ther.” .St. y-'j/z/Vty»y//e/; r/v Kcmunsf 2iA. i^thCj^ 15th ^•^’zy^V. 

The corporal ceremony is a mere matter of form, and not of 
the cirencc of an oath: Du jSyw's Gloiiary f.iy->, that monks 
fworeby kilTing the feet of the abbot, nay the tibbois fvvore by 
tlicir word only, from whence the evpveilion i;i I'.rbum I'urer- 
d'.tis ; and I cite this to (hew, that as it haj varied fu much, it is 
all form. 

J.ord Ch. Juft. 'I.rr defired he would .aiifwcr the objc^Vion as 
to the form of'iudiclments of perjury upon the holy iivangclills 
v.-Jiich are ncccfiiiry words. 

Mr, Siolicitor General. There is no inlLuice of a Jriw’s being 
iiidicled for perjury. 

Lord Gh. Juft. Lff. I have tried a ^ctu myfelf upon an in- 
tlidlment of perjury. 

Mr. Solicitor General iiififtcd, 'fhat the indiflnlent would 
not be wrong againft a ^ttv if it w.-i.s tuclo librs Ugis Mofuica, 
No precedents but what are of indictments againit Chriftians 
for perjury before the reftormtion ; and 11 nee that time it is in* 
cumbeut on the other fide to (hew, that it has been held to be 

ill, 



^Hen. 

?11, when the indlctincnt againft a Jeiv fays, that he was fworn on 
the Poiitatcucli. 

Mr. Clarhe fame fide. 

That religion r.v vi Icmiim means ilie bdiof of the cxirtcnec 
of the D eity. 

'i'o lijcw further the ncctlTity of admitting Lids evid-nee even 
with regard to iiuereourfes between ChriHian countries them- 
felve.s, t/./. /'t./yV Cjommentnty on the Pamhcl. fioa. i/w vvangelh 
t.i.Vii, 11 tills oarli cannot be adininillted, hecaufe not upon 
the Ev.ingclids, the* fame objeflion will hold ;:s to n DutJ.num, 
vi*h(’ does not fwv-.ir as we do on ilic New Tcllanicnt. 

A-, to the opinii'.ns of the eoinnientators on the civil law, 7 >/<,v 
^Jneumh, .-p/'C. r, t. My'juiijyrus . 6 Cittl. Olf,’}.o. {i.\ . 

'1 I 're w.i'. a time when lacariiifr on l!ic holy i‘Aaiigai!its wps 
nor the practice here; for wlien St. y/.v 7.//iiuro.hiccd tiiv Ci.iii- 
li.in religi'm, the iidiah'.t.ims were tenai ions ot their own eul- 
tmns, aiid therefore lie iiidiil. ed tJicin. 

'I'l-ere were not ab ive f.v-.lve 'Jt-r.-s in ‘lie l.inmlom before the 
vell('iM!ic>n. Aii'.l tliey {i.-iuil’. il oi!'.- of line ]-rinii'ial t'i'Tion> 
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•V '/.'.‘tie:/} itb a!i.];:}.i,'/\'/i\if:,‘S f/uriiJi/u'tt/If, ti’iilo upps 'lrtu ent 

tjui'iui jHoJ.i.'r,intentj fnoJ'lipir lil'i'imi f.itiU: ; ile .>p' Ji.itii il'.'rtnn 
i\ rttm qu.e iid r.roii.tm n<j/lr.ti.:per!i;n...', ftr.nl.t, r .yi.itus cr:t! h 
rvnmento fnt f'lHr rottJum '■ a..:. Rot. Carr, 2 Joh. N. .;q. 
'J'itulo Caila judwornt'i Angli-.c. 

Ld. dike in the yih Rep. CiI-rin’A cafe 17, faith, “ All infi- 
** fidels are in law perpttu't hihnhi ; for between them, as witii the 
“ devils, whofe fubjcv'^s they be, and the Clirillian, there is per- 
** petu.d h.oftility, ifeP But he mean* pcrperual «-ueriiies in 3 
fpiritual fenfe, and quotes a patilige in feripture to tlvat purpole. 
JP^hnt eoHconi hath Cheijl wiib lieluil ? Or ‘n hut pitrt bath be th.tt 
helitveth nvWum infidel? 2 Cor. vi. 15. 

As to the objcciion that Ld. Cde fays, »o <’'*ih can he altered 
but by act of parliament, it relates to lome paiftcular otlicers of 
the crown. And as to the civil confcqucnces ol puniflunent for 
perjury, I,d. Ccie, in his thiid lull:. 164, on perjury, l;os, tha» 
with refpect to a perfon being charged with a broach ot oath, 
tltc qncitiou is, WhcUicr it w’as lawfully adminillrcd ? 

1)3 


Then 
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Then if the oath adminiflred here is agreeaWtf to the p[cniu| 
of the laws of England^ will they not be liable to puniihmcnt 
for a breach of it; for I would fubmit it, WJtfther the crime 
may not be fluted fpccially, and recite the ceremony of the wdt- 
nefh’s taking; the oath, provided it cannot be laid in the uliial 
common form ? 

Mr. C/'w/e’s reply, who was the leading counfel for the dc* 
fendant Awi&w.— Niv. 12, 1744. 

As to the reafons uiged from neceflity, and inforced from 
what the law does in fitniliar cafes, h is nor put in ilfue, nor 
proved that there is a necettity for having thefc witneflos. It is 
not laid by the counfel for the plaintitT, that there is no oth.er 
way of carrying on bufinefs in the Enjl Indies, v/ithout thofe 
perfons, nor is it even pretended in the biil iifelf; if there is 
no fuch necemty, the argument from thence can have no 
weight in this cafe; and I hope this is an anfwer to what has 
been called ncctfhty and a failure of jullice, if tlicfc wiinclLs 
ihould not be admitted. 

The aiSl of ^ Geo, 2. c. 2t. in the cafe of murder, where the 
flroke was at fca, and death at land, or vice vftja, is to take 
eft'e^l only In futuro\ fo that if a murder of this U<it had ixcii 
cuniniitted by a pei ion before, here was certainly a failuri of 
jullice ; and yet the legiflatiue would not iiy a law, ex p.Jl fndlot 
include fuch perfon in this a£l. 

I fay this with regard only to the particularity of the perfons 
concerned .is witiiellcs. As to the priivip.il quedion, it is en¬ 
deavoured to be fiipported ny the otiiev fiJi, by prin. ip.es of rea- 
1011, by au hority of K 'lptnie, and by rules i;f tiie eivil law. 

Til ■ cates from ferijAuie are not finilivir, aot: arguments a pari. 

'J o lay it is n.itnra! to h.ue .1 r-ligion, and to bviieve a God, 
I think to ill f.m.". me.ifu'e; but yet it isotherwife in cxpeii- 
cnce, Pfitim ik. ver. 41.1 .nid dili. 7 !elr idols arejilrer and 

“ gold, e-cn the w.ik. of /.;*■- : hand; \ tht\’ tL.l make thun are like 

usito them, andf, are alt fuels a /•/ 1 the'r truji in them," 

As to the o.ita <d eibrahnin AWiK elidinJech. tlure was not then 
any fet form cxiiling, nor wm*. it an oatli to be taken in a court 
of judicature. Lauau's oath to ^fneob was of the lame kind, and 
fa'oh accepted it, as thinking ii better than no oith at all. 

This tber fore is far from convi,icing th.at every religion does 
rcll in the 0 lief of a God and all his attributes, for it woijld* be 
proving too much, vfz. th.it there never was a fulfc religion in 
the world. 

Next a.s to the fort of religion now before the court, nothing 
is more certain than that the witnefTrs are Gentoos, anti though 
the commilFit.iti-rs ii'cd not have leitificd all the tenor of thvir 
mdi'gicn, yet tl ey (hould have ccrtlHid it, fo far as their religion 
concerned in taking an oath •, and as to their notions of a 
Deity’s ^eing a rewardcr of good, and an avenger of evil, viJ, 
^ajfaus*s Hijl. fadtror*, lib. l-fol. 3(5. 

As to the authorities from the civil law. Cretins, Pu^rdorf, 
tsfe. they are not authorities to conclude upon the common law, 

for 
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for the civil law Is not received as the rule of property here, 
much lefs as to the rule with regard to our criminal law. The 
civilians hold different rules of property from us, and diiFer in 
nothing more than in admitting evidence, for they rejed hiflrimes^ 
isfc, and whole tribes of people. Much the greateft part of the 
civil law is only opinions and fayings of great men, but the fay- 
ings of the judges in our law arc of much greater weight, bccaufe 
tliey are fayings when the caufe was judicially before them. 

The Lord Chief Juftice Hale fays, Oaths of Heathens have 
been admitted in tlie municipal laws of other kingdoms. How far 
foever this great man may differ from Lord he rather fpeaks 
of fpecial Jaws lor allowing heathens to fwcar according to their 
own form ; but thefe fpecial laws have not yet been made here, 
and the paffage of Lora Hale is no more than a wilh, and not 
an opinion. 

It is material that notliing is certified in this cafe as to the 
witnefles’ opinion of our oath, or that the witnefles did repeat 
tlic cath, or ufed any words at all j but it feems that they imme¬ 
diately had rccourfe to their own ceremony. It is faidhere w'cre 
the words fo help me G’.v/, but tlicfe witnefles do not appear to 
have faid any thing, and yet care is taken that the Quakers 
Ihould repeat. 

"Where would have been the harm if they had fignified their 
afleiit to our oath ? it would certainly have been more fatisfac- 
tory. It does not appear that the Genloos believe a Gotl of the 
univerfe, and Lord Hale thinks it ncceflary they ihould believe 
Deum Creatorem. 

The mofl material queflionis, whether thefe witnefles are ad- 
mitcable by the laws of lia^laml ? 

I mull own that ihc autliovities are few, but I hope there is no 
exception to be fticwn of the other fide, and where it is a ^v.ncral 
rule, it comes rather of the other fide to (hew it has been varied. 

No one of the iiiltaiices Mr. Attorney General put of c* jcp- 
tions to the general rules, but where the witnefles were prim^ 
facie admittable. The ilatiite of Hue and Cry was made, that 
perfoiis might pafs and repafs fafely in the kingdom. Robberies 
are committed oftener upon finglc perfons than more, and there 
i.s in moll inffances no other method of proving the robbery but 
by admitting tlie evidence of the perfon robbed; therefore judges 
were inclined to let in this evidence upon neceifity. It is not 
certain what the rule would be, in the opinion of judges, if a 
third perfon was by. 

Lord Chancellor: 7 *A/V eindence might he allowed mtwithjlandingi 
Jor a third perfon or fervant might he at a dijlance^ and not know the 
fan of the robbery fo wtll as the perfon robbed^ 

Mr..Chutc : The iie\t in,‘lance /j-, as to letting in a trndefman*s 
books kept ^ his fervant •, but there the oath of a living perlon is 
toatteil them.—The next, cf a wfe in cafes of treafon^ but here 
is no authority cited, but it is fiiid to be an opinion of Lord 
Chief Jullice Hale. —'i'he next inftanee brought is, ^hat the 
fayings of dying men may be given in evidence. This is lio more 
tlian giving evidence of a nuncupative will, and not fo much 
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words as evidence of circumftances. A man, as he IsjuftlcatT"; 
ing the world, may be I'uppofed to have a greater regard to truth 5 
but oil a trial for murder this kind of evidence will not alter the 
ll-afe of tlie court, if it fhouid appear the deccalcd was killed 
fail}'/: in Major Oneby'% eafe it was meiitioneil by tlic fpecial 
leruit't, that the dying man faid he was killed after the manner 
of fwordfmcn \ but this had not weight enough to over-rule 
ftrongcr cviilence. 

It is faid that in mattvrs of cujlcm ami trail!I ion, hear fay ex'i- 
di’tice is admitted j and rightly fo, for Jiow can tradition be con¬ 
veyed but from man to man through a fuit of ages ? 

^ he cafe cf a rape of achild^ ami her evidence being adniiited nvith- 
»ut Oiith, was denied byl-orJ Chief Juliice Lee^ .imi Jxml Chief 
Baron Parker^ to be iaw', and iheretore 1 ihall not trouble you 
on that head. 


A great deal of ftrefs has been laid on Lord GL’s putting 
Jeuson. a foot ivith Inlidcis} in other places Lord i <.le call.-, him 
an Jnfdel fexvy therefore deferibes him fecundum quidy and not 
generally as an XnfideU 

As to the authority from Maddox'?, Hiftory of the E\chrqucr, 
he determines generally that they Ihouiu be iworn and by their 
own book, but it is not by force of a churtci ihui they ar*. i'worn. 

After the reftoration, when the civ came over in cat num¬ 
bers, they were admitted to be iworn i and this w as doing no 
more than declaring w'hat w'as the aiieienl iaw. 

'I’he fc’ws were once the people r f Coil ; great and atrccious 
crimes w’cre forgiven them; tin v had teic.iiiiiy the promilc of 
Scripture largely given them, ai .1 the er.inodii/in is eciualiy ap¬ 
plicable to tht Jews as to i1k Chrift' li-.s—for the goi-ii f.dtngs arc 
not confined to the N/v. 'le^h-mci’t, the fame* bciiig told fo 
early as juft after the fall; Grafs ilie 3d and 15111. ^ind I will 
put enmity between thee and Ve iuon:,ii:, andtilwu-t: shy frtd amll,r 
jeedy itftmllbruife tky heady asul iho:t Jhalt bru'je his heel. 

As to the form of- ind'ilments, they ongiii t-i nc adluTcd to } 
if there wr.o nothing du; cv>!.iLM!Ce to awe a pvi ion in taking an 
oath, lam afraid, from ihe .tcpia.ity ot irianUiinl, it wouiu m l 
be fo binding,'for It is the apprehen/ion of temporal puniihmcnt 
w'hich in a great mcafurc prevails upon perluns to ipeuk the 
truth. 

There is no authority to fhew that imiklments have run other- 
wife than on the holy Evangeiilts, ami faid in //o/Z’s cafe, that the 
Chriftiari religion is part of che law ol E'lglattd. 

If tli'.'re is a polfibiJity that the Jexas may be reconciled to the 
New Teftament, it ought to have weight; and an 
autht.r, the Charterhunfe Burnety imagines they will; and us 
they believe a part of the Holy Scriptures, it mult give them a 
fuperior credit to perfons who do not believe at all in' the fame 
zr.ai:::er with us. 

Suppofe 4 Chriilian (hould turn apollalc to the Gentoii religion, 
and flionld fay, I am not liable to lie indicted i How mufl he be 
convicted of perjury, any more than a perlbn who is a Clentoo 
xromhis blfdi.^ This might In; attended widi bad confcquenccs, 
■'d, bccauf« 
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bgcaufe pcrfons of this temper of mind, who are guarded againft 
corporal puniQimcnts, will trull futurity as to eternal punifli- 
nicnts. 

As to the objcclionoF our hrin|Ting a crofs Mil, and that wc 
have thereby adinitlcd the dels mu n.,:; cay,able of putiij;g in au 
anlvvtr, it will of courfc fall to toe groend, as we do not make 
any ufe either of mr crejs bill or th’ir 

As to the admiaiiig the MJ^tnielan as a witnefs br-ri'r-; the 
commiticc f & llie council, it was done withont d!j'’.re unoii it y 
lor Sitbiiit' 3 coit'Uc), whc) h'.’d a rig'U to iivik" tlic < l>^(clion, were 
f.itisli.-d of the tri.th and jijftiee oi .aufe, therefore 

it pilled without oppofitiun ; hut as the i’.id T-^:, lit there ra'.her as 
advifers than in a-y otlter h/.lit, ir wants the Uinn uf an a-.ulioritv. 

Mr. Solicitor (Jeiitial nieiuI'Mied a cafe wlileli he li.ui fioin 
Dr. S/r<i/.ui/i and Dr. yhtdicnsy v.liore a 11..'then v.a', iiu»l 
as a witnefs, but tits name is not ib niueh kiu.wn. Dr. 
yiuiUty and Dr, Sittipfo/i have inforinti! n:;.', t.hcre a e.’.fo ! c- 
forc the commons in afuit for a divorce, where a hiac,: v..i.s ii- 
jetUdas a witnefs, becaule not of the Cil.iihi.Mi v, i'. r;.,!.. 

As totlic charur, nothing is l.iid there, hat ti.r;: a .,;v v;.6 
lliall be given. A charter may be gratite.! v.hieh m.'.y ;'!ri c.L a 
pl.icc out of the. kiug'i.jtn totally, and jeemay not ;j.jn;o e the 
general rule here w ‘.th regard to fwc.iring. 

Like the cr.mmon a Ihc-powdcv ciurt, whi'.]' is a utin- 

mary way of doing jinlice dining tlic fair, ;..i 1 is .ineil to 
that particul.tr time, hut you cannot fol'.rw it 'atr..r-.v;-.n! . 

Tli.tt an acL of parlianie.it is neceliary to clil','-.iiie w i i. the 
form of an 0 . 1 th, aj>” ars ff'in tJie loth of the l.te kiny ir. ro!.,- 
tioii to the ynif, tli's ;u'.l beii.g made to ti;;] eulc v, uJi their 
fweartng up.ni iIk faith of a Cl'.r til. n. 

'i lirrelore, it it ihouKt be tiuiuglst proper for re ifnn; tif 'hitc, 
and lor the lahect tr.ulc, to reevivo ;\ieh cv..’, nee : >;■ tiie t ' “c, 


Ici it be ilouc bv tine 1 giih: 
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and not lulnniic*! .I'nitiit .ni isi- 


fant, where the [dairuitV .n ijubfeed for year.-, till ilie p.ii^a 
tranfaoling w ith bun w.ik de.i.l. 

i,orJ Ch-^naiUr: My I.oni Chief Jutlico, Loisl Chief iVwon, 
and ntvfclf art of «viinioM, tlte caufe ihoi.ld Hand o\ or til! tie.vr 
term, thstitmiybe propci ly conft.lcred, th.i'-bring a point of 
the utmoH conl'eqn.Mvv; and 'ii the m-an tiii!;- let a le.trth he 
made in tb.e crown oiiicc for prcccvleius ot in.^i^bnicnts of per- 
j_.irv, to fee whether in llic iiiditlment of a 'Jeiv it has been laid 
tiidl} libro hgis /l/.yh.va*, or whetiter tleerc is anything particular 
in the fonn wiilt rcg.ird to the indiclnumts of J/ivs-y and a.s 
cafes have been m..nri!yned in the .'tdmir.dty {veb.irh is a court 
where luch cafe.s arc moll likely to happen) of Mc.itheus being 
admitted to IVcar in their owm form, 1 Ihould be glad to luive 
inquiry ntadc in tluit court likcwlfe. 


luiTiiiiry the 23d 1744. 

Tills caufe came on for judgment upon the point above men* 
tioiied. 
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Lord Chief Baron: The counfel for the <!efen»l<int, in fupport 
of their obje£i;ion to the plaiiitifl'’s evidence, cited i Lf* i6. and 
4 hijl. 179. to (hew, L’hnt an A/ien Inf del ran be no witnfs* 

ll my Jjtjrd Coke Iwd hy an Itifulel meant, a profrjfed Alhetfy I 
fl'ould hnvf becMi of opinion that he could not be a witnefs. 

I Ih.ill fliew that perfono wlio prufets the Gevho religion be¬ 
lieve a (hod to l>e the Creator the. tvorld. The generality of 
mankind believe a Goi!. 'Ttd’y in iii.s Tife. Di/pnt. lib. i. /• 13* 
fays, “ l^jod nulla gens tan: ferat nemo emnitw: him ft imniaii.Sf 
** cujiis inentem non nnbiterit Deornm 'pinio j” anil cxprefTcs him* 
felf to the fame ciTvil; in hisTreatife dr Kniura Deorum. 

Ai to the Ciemoo rcligi m, "Sid* llSig. C'irin, wt. 3.^. 257, 
^77> 381. andTonrnrfri's FeyageSf p. 39, 259. from which it 
will appear from the belt teftnnonics, that peifims of this reli¬ 
gion do believe in God as tiie creator ar.d governor of the world. 

The dt fendani'u tounfcl cited 2AV.hV 3i4. to Jbev/ that the 
Old Teftament is tlic Gofpcl as well as the New, on one of 
whii-Jh the law reiinircs the oath Ihouid be adminillered. 

T o thi'» I anf'.ver, tiiat tlie ritual or ceremonial part of the 
Mfcd; !:i'.v is not binding, but the moral is, upon Chrillians} 
therefore I think the Oid 'i'cltaiueai cannot be called the 
CofpcI. 

As my Lord }LiL*a rcr.fon will be the ’oafis of the advic*: I 
lhall give your Lnrdiiiip, 1 lhali read the paflhge, ami endeavour 
to comment upon ir. 11 . P. C. 2 vol, 279. 

It has been faid bv the defendant’s counfid, tliat Lord Hale 
inifunderitood Lord CJei in anfwer to thi.s, confider the 3d 
Lf.i 65. and you will llnd Iiord Haleb confeijucncc is very 
well founded. 

I..ord Hale lays, “ 1 tS:e it that although the ngular oath, &c, 

is taclls facrofaiictls Dei evangeliis, C<c. yet in rajh cf nectffdyt 
“ as in foreign tzntraSls^ Ue. tie hfui.ony if a 'Jiw^ tadlo libio 
“ iegis Molaicve, is not to he rej Jed'* 

T’hc books, cited Iw the defendant’s counfel, to fliew jurors 
or witnelTes mull be I'worn upon tltc Cofpel, were Bi aclon^ Bri~ 
iotiy Pleluy (Ac. Tilde authors prove no more than tliat i!ic oaths 
are adapted to the natives of the kingdom : I’nit by Maddcx'% 
Hiltory of the Exchequer, 166. and IFilkius's fiaxott Laws, 348. 
it appears that Jenvs were alfu fworn; and in the latter author 
\vc find fomething very particular} a venire facias is mentioned 
to have ifl'ued to fex legales hemines, (A fex legates Judetos. 

A doubt arofe after the re'lluratioii in what manner a Jew 
fliould be fworn in putting in an anfwer. Upon a motion. Lord 
Keeper North ordered he Ihouid bt fworn upon the PeniateucJi, 
and that the plaintitf’s clerk fhould be prefent to fee him fworn. 
jtr.on. I Fern* 26%, v/«fe alfo/'V/ineM/’s Trial in the State iTrr.tIs. 
*ris likewife the conllant courfc in trials at bar and fiif priusy 
and, which is ftili ilronger, there is an ad of parliament to in- 
force k. 

This overturns I^ord Coh/a opinion fo far as Jews arc concern¬ 
ed, andeltabliihcsLord Lfa 4 v's. 

The 
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The next paiTage in Lord i^ale relates to the fpccial laws in Omychbub 
Spainf Tea the oaths of idolalrotis infdfls have been admitted in the ®****** 
municipal laws of many hingtijms^ efpecially G juraverit per verum 
Deiim Creatorem, and fpeciallaws are injlituted in Spain touching 
the form of the oaths of inftlels, 

CouGtler now whether there is not fuch a neceflity here as is 
fuiHcient to render tliis cvuience adiniinble. 

An objection is made that the phintifFought to have Ihewn 
he could not have the evidence of Chrlflians. 

To this I anfwer, that repugnant to natural jullicc, in the 
ftatute of Hue and Cry, the robbed is admitted to be a witnefs 
of the robu'Ty, as a moral or prefumed neceflity is fuflSi ient: 
and that it ihall oe taken for gr -nted there was the fame necefli¬ 
ty ill the prefent cafe, as nothing isftatedto the contrary. Bc- 
fides, it appears that the plaintiiF did commence a fuit in Cal~ 
cuUti^ and obtained a decree there, anil, what is very material. 

Barker himfclf, the father of tlie defendant, in that fait in the 
mayor’s court, infilled that Ow;rA««d fliould be rfked whether 
he was of the Gentoo religion, and that he fliould fworn ac¬ 
cording to his own notion of an oath, which was done according¬ 
ly. This ccitaiIlly hound and of courfe his reprefenta- 

tive. Vide '» Rcli*s Rep. 3 \ 6 . 1 Salk. 283. 

In fhort, 1 do not fee what Ihould hinder admitting them as Heathens ai- 
witnefl'es. They are admitted by the civil law—by the law of 
natioiii.—by the common confent of mankind. (Vie then cited viilaw/bytlw ' 
all the cafes mentioned by phiintitFs counftl, and Lord S/imV/s ijwofn*aons, 
Iiiflltutc, to (hew what the law of Scotland was in this parti- 
CUlar.) nunici.id. 

But it is objciflcd, that thefe witneflt’s do not fwear by the 
true God, and for this purpofc, the defendant’s counfcl cited 
XieiiteronuiKf vi. 13 and 14 verf. Thou Jlsaltfear the Lera ..'.y G’i.f, 
and ferve h'-ni^ and fhnlt f-wear by his name. Te (halt not ye after 
atkir gsds^ of the gout of t be per fit n hirh ai e round abcut. 

Of the othvr fide, Jnct.’, u. m his covenant with 
by Ike fear if his father J ••ar, Geii. 31. V. 53. 

Mv arfwer is^ "ri'i', i.- not true in fac.l, I’ur they do fwcar by 
the true God, tlic Creator the world. 

Lord Hale fays, ap’-ovifon by the la ws ^Spain for Moors, and £ j 
taths pui'tieuLrly adapted tJ the rel ghn of the Mahomet.vss : but 
here the oatlr. t iken by thele witnefl'cs, is the comtant oath, and 
taken in their ov/n manner exa£llv. 

Lent Hale makes a ouellion, Jf^sether a ^urh or a few m.iy he a Jnu a eamfsm 
admitted h give evidence upm a murder, I will not give a precue 
opinion, but I think a few a very competent witnefs to prove a 
launder. 

Next as to the frnt of the oath, 

I am very far from faying that this is fo folemn and Cgnificant 
as oms is. 

The iScriptu-e has upon this occafion been cited, and I will 
therefore mend n t c opinion of a very great divine, Tillotfcn 
in his aflize fermon, i vol. fo. 194* The form of an oath is w- 
htnturJy taken up and injUtuied by men. 


In 
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OMTCKtfKR In the cafe of Dnitm v. Cj//, i Sid. 6. Doftor Owen vice 
V. AKKixt chancellor of O-v/sr^/being a wirnefs for the plaintiff, refufed 
to be fw'orii iu the ufual manner, by laying his right hand upon 
the book, and by kilfing it afterwards j “ but he caufed the book 
** to be held open before him, and he lifted up his right hand : 
“ the jury upon tin., prr.ycd the opinion of the court, if they 
ougiit to think this tclHniony as ftrong as the teftimony of ano- 
tlicr witnefs; and Glin Chief Juftice told them, that in his judg- 
“ ment he had taken as llrong an oath as any other witnefs, but 
** laid, if he was to be iwoni himfeif, he would lay his right 
“ hand upon the book.” 

By die policy of That forms are \anous, vid. Se/dc/i, T. 2. I4f>7, and Voel's 
ailcoui'trjtf*, Pa/’J, Chridi.uis were I’worn fometiiaes with-ut laying their 
iSmifnirtercd "to* hands up^^n the pofpel, by lifting up their h.iuds to heaven : 
I>erfo.-u accord- Jews-wcrc I’wom hill with ritesami ceicinoniej, .'.rcerwanb with- 
ingM t'.ieir own out any. It is plain that by the policy of all coiiutiles, o.ichsarc 
ing the hind on- fo bc aumiiiiicered toallpcrlons according to tlieirown opinion, 
ginaily bnrrowsd .md as it mofl afihcts tlicir confcieucc, and laving the hand was 
pom the Pagans. borrowed from the I’ag.m 

It is faid by defenJantS couule!, that no new oath can be iin- 
pofed without an acl of parlument, and for tiiispu.pofc fcvcral 
caf's cited. 

^ly ar.fwer is, This is no new oath. 

It was objcwccd, that they ought not to be admitted as wit- 
neiics from the perpetual enmity between H'..i Inn', and Clni- 
lUans, upon the aulhofily of C«/c;Vs c.dl, 7 17. and tlic 

ftatute of the 21 H. 3 . 

That Turks ml This is to bc undeirt'-.o.! el '.'nnhuai dii'c'rd only: Sir Pd- 

of 
i.thin 


Infidels ary/..T- mt.ird [.iit!:/'jn\.M\\\ ivi.'.'p.r, in !ii-> lea hiigs upon the Hnu! 

the 27/f.; vhas lentim n:i ch re worthy «;f a grv.ar C! n. 


be admiraid wit- wtif-T ; “ ‘u 'rth.i 


nefleihsre, is a « 
coounon error 
founded on a, 
gtoundlsfi opi- 
nion ofjuu'i.e 
frttke. 


and 


Jiili I'.’lc, faith hi 


w/c;, nor is I'lero a p irticu; ir cniiu-y 


i.re n 
bvi v. ecu 


*. % A 

t 


iUt- 

tucm t:i(l 
grouiid- 


“ U 3 i but this i'. a common error louiulccl uputi a 
** lefs opinion uf jullice \ for though there be a dif- 

ference between our rcligh-n and their'-, tJi.it does ntit 
** oblige us to be enemies to their perfons: they arc the 
£ “ creatures of God, and of the fame kind as wc are, and it 

** would be a tin in us to hurt their p:rfons.” Salk, 46. 

The neceflity nf In WcUs V. iniliaitUf I L. Rsym, 282. The court ftiul, 
'Srf^etMr!''o ** JitceHlty of trade has mollified the too rigorous rules 

"*** “ of the old law, iu their reftrainr and difconragenicnt of aliens : 
die old law, « A J’eno may fue at this day, but heretofore he could not; for 
** looked upon as enemies, but now commerce 

** taught the world more Immanity ; and therefore held tlia^ 
aaaSKatminVf ** an alien enemy, ccintf/:r.itii here by licence of the king,^ ami 
' ({ proictUon, may maintain debt upon a bond, tliough 

he did not come wdth fafe conduct,” 

/ . It was objected by the defendant’s counfcl, that this is a novel¬ 

ty, and what has never been done, ought not to be done. 
ThtturotEtig- The law of England is not confined to particular cafes, but is 
much more governed by rcafon, than by any one cafe whatever. 
.'eaS/totgo- The true rule is laiil down by Lord Vunghan^ fol. ^7, 38. 

wore by *• 'VVhcrc tlic law, faitli lie, 19 known and clear, iho* it be un- 
teAtf, Dm any - t$ eqUiwbk 

ijitiib <ai^ whatfo* * - *. * 



aifen. 

« equitable and Inconvenient, the juilgcs mjift determine as the 
“ lajv is, without regarding the uncquitablencfs or iiiconvenicncy; 
“ thole defedts:, if they happen in the law, can only be remedied 
" by parliament; but where the law is doubtful, and not clear, the 
“ judges ought to interpret the law tube, as is molt confonant to 
** equity, and Icall. inconvenient.” 

As to the cafe of Lee v. Lee^ before the court of delegates in 
169a. They gave no opinion whetlicr the witncfles were ad- 
mittable or Ui.t ? 

'rhe counfel for the defendant mentioned a note of a cafe 
taken by Mr. Bunbury in the court of exchequer, in a caiife bc- 
tw'een the Eoft Intlui conijiany and admiral Multheivs, ** Where 
“ Orei/igee a olack being cftcred as a witiiefs there, faid he looked 
“ upon Chri/r as a gootl man, and upon fcjiding to the king’s 
“ bencli for tbeir opinion, they tliought 1 c could not be admitted, 
“ bccaufe he did net believe in Jijus Chnfi»' 

Tills was a note ol a cafe taken fome time after the caufc was 
heard, upon memory only, which at a dillance of time is very 
treacherous, hut I think the rcafon a very bad one, fur the fame 
would exclude 'jeivs. 

Another objcelion is. That the witnclFcs are not liable to a 
profocution fur perjury. 

This is nut true in fa£l; buf fuppofing It was, yet tins is 
not the ouiy e.ile whcic witncfles cannot lie prufccutcd, for 
there is no pofiihiiity of profeeuting them, wh.ere tlie depofi- 
tions are taken out of LtigLuui ; but if they were here, I 
llinuld be of opinion, they might be indided upon a i gs cial 
indictment, for I tlo not think Licl'u faeris evangJiit aie nc- 
eeiiary words, for fevcral old precedents are, tliat rlie party 
Jttra/ifs pewr.il/yj or ikb.'io tnulo jurntus. ViJeireji's S';ii;l, 
2d Aur/, u:.der the head of Indictments and Odbnees, lOc. 

old preccd.-'.'.ti arc, tint the w*. 
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It rheC; v.-i:- 
ac'l'oc WLrt hcr4, 
to .1 prole- 
irutiuti tor Of r- 
j'lry, "r.d might 
b:- indictcd upaa 
a Special iiididt- 
ircltt. "1 f 7 r* 
ficrit cvMgeiM 
not i:erffl'_ry 
V. v.-vd > i:i an in- • 
diCtTUfiit ot' per¬ 
jury, tor iaveral 
gistreiljm 


Aa to the precedents of indictments againil Jc’-vs, they are fo [ t 
various that I '.idd:';; is to be drawn from it: upon the whole, 
not to ailmit ii.eu* wiincffes would be deilrueVive df trade, 
and fuUeifivcui j a •lice, and attended with innumerable incon- 
veniemes. 

L'j ii U'.ufJujVu e inUes : As it is a qu-iiVion of great impor¬ 
tance, and in'lmne mcafurc a new qiiellion, I will give my opi¬ 
nion, lirlt, as to the general quettion ; Whether any Infi'dei may 
be admitted as .in evidence under fome circunnfanccs. 

If I was ol il.e f iiiic opinion with Lord C.w, the confequence SameinfideU 
would l>c, that thefc d.ipofitions could not be read ; but 1 am of 
opinion tliat fome Inhikls may under fome circumllauccs be ad- .idmicted u 
mitred'as witncf.ls, wiuwjle*. 

My L(ir«l (Lke is plainly of opinion, that Ji-ws as well as Hea¬ 
thens were comprized under the famccxclulion. 

Serjeamt Hawsimm Iiis Pleat of the Crarjin^ though a very Thejewsbeftre 
learned and pains-taking man, is miltaken in his notion of 
Lord eVL’s opinion ; long before his time, and ever flnee tlie their 

yclw returned to Enghndf they have been conltantly admitted as 

witnefles. Aamly admictc* 

The at uriuielicf. * 
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OayeirvK» The defendant's eounfel are miftatcen in Aeir conftrufiion 
*. A»KM. Lord Co/tif, for he puts the^<fw/ upon a footing with (ligmatized 
and infamous perfons: this notion^ though advanced by fo great 
a man, is contiary to religion, common fenfe, and common hu¬ 
manity } and I tliink the devils tliemfelves, to whom he has deli¬ 
vered them, could not have fuggeiled any thing wurfe. 

Our Saviour and St. FeUr have fatd, God sj m refpedor of ptr- 
fo?tt, Afts lo. vcr. 34 . 

Lord C<Ae is a very great lawyer, but our Saviour and St. 
Feter are in this refpcdl much better authorities, than a pcrfoii 
pofll'dl'd with fuch narrow notions, which very well deferves all 
that Lord Treby has faid of it. 

1 lay no ftrefs upon the autliority of BraBon^ Briton^ and 
FletOi for they lived in popilh times, when no other trade was 
carried on except the trade of religion; and I hope fuch times 
will never come over again : it is very plain too, thefe ancient au¬ 
thorities fpeak only of Chriflian oaths. 

Maddox'% Hiftory of the Exclietjner clears it up beyond all con¬ 
tradiction, that Jivis were condantly fvvurn, and from the 19 
Car. I. to the prefent rime, have never been refufed. 

To this affertion of Lord Coke^ 1 will oppofe Lord i/a/r, though 
fully cited by Lard Chief Baron Parh.r\ yet 1 will mention it again, 
becaul'e it is full of the true fpirit of good ienfe and Chridianity, 
and dech'S repetita placehit. 

As to the authority of civilians, 1 (hall fay once for all, that 
I do not lay fo much ftref? upon any quotations of the civil 
law *, bccaufc 1 think tliere is no occaliou to have recourfc to 
them. 

{ 45 } The laft anfwcr I (hall give to Lord CslA alTertion are his own 
<Miareiiot words in Cfl/u/Vs cafe and 4 th In ft. If faid he, on oath was 
^feniiuonl^bttC clearly of a Chrijiian infitution, then IJhouldbe forced to admit y that 
ii|»U as the it cotJd not be cdlowed. 

srndan. oaths arc as old as the creation ; look into facred hiftory, 

and you will find variety of inftanccs, in the book of Genefts, in 
the 30 th chapter of Numbers throughout. 

1 he nature of an oath is not at all altered by Cliriftlanity, but 
only made more folemn from tlie fandfion of rewards and pu- 
nilhments being more openly declared. 

The paftage in the 14 th chapter of St. Matthew, relating to 
Herod and the daughter of Herodias is very extraordinary; a per- 
fon appears there to be fo very wicked as not to (lick at murder, 
and yet thought an oath of fuch a facred nature, as to choofe ra¬ 
ther to commit the former than break the latter. 

Fy/thnyoras in his goldeii verfes, and Tally in feveral parts of 
his works, fpeak of an oath with the higheft reverence, Grotius 
de Jure Belli et Fads, i vol. lib. a. e. 13 . de jurejurando, 1 fee, 
upud omties populos, et ah umi JEw eirea pollieitationes, 'promiffa et 
contraBus niaxime femper ids fait furisjurandi. 

The form of emths varies in countries according to different 
laws and cortftitutions, but the fubftance is the fame in all. 

Grotius in the fame chapter, fc£l. i o. Forma jurltjurandi wr» 
AV difert, re mvetiitf kutte enim fetfum habere debet, ut Dm itt* 

voeetur. 
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voeetHTt puta Uc modof Dm teftisJtt, aut Deus fit wndete. In Omtchqub 
our old law books fc Dm adjuvet^ and other exprelEons of the B***«»« 
like nature, and now, So help me God. Fid. the 23d of MaUhevf^ 
aoth, 21ft, and aid vtrfes. 

'I'hcre is nothing in the argument, that as Chriftianity is the 
law of England^ no other oath is confiftent with it} and for the 
rcafons already given, this argument carries no weight wkh it. , 

Though I have Ihcwn that an Infidel in general caimot be ex¬ 
cluded from being a witnefs, and though I am of opinion that m! be!kve^ 
inlivlels who believe a God, and future rewards and puniihments Gad, or re¬ 
in the other world, may be witnefles; yet I am as cle.irly of opi- *^;*''^* P*" 

nion, that if they do not believe a Gotl, or future rewards and h<.re*Stei> 
piiniflimeiUs, they ought not to be admitted as witnciTes. they ous^tiwt 

Next as to difpenfing with ftri£l: rules of evidence : .Such evi- admitted, 
tlence is to be admitted as the neceffity of the cafe will allow of, 
as for inftance, a marriage at Utrecht certified under the fcal of thlt luch'* 
tl'.e miniftcr there, and of the faid town, and that they cohabited 
for two years together as man and wife, v,'a.s held to be a fulfici- 
ent proof tliey were ntarried, Qro, Jac. 541. Alfsp v. Boviird. of th-.- cl/ 

will altow -ft 

but though admitted, muft bt Jeft to the pcrfoiis who try the caufe ta give what credit to it they plarfe* 


It muft be left to the jury or judge what credit they will give; 
for it is a known dirtindUon, that the evidence, thougii admitted, 
mutt ttill be left to die peifons who try die caufe, to give what 
ca-dit to it they pleafc. 

The lame credit ought not to be given to the evidence of an 
infidel, as of a Chrittian} becaufe not under the fame obliga¬ 
tions. 

It is admitted by the defendants that this caufe relates to a C 4*^ 3 
mercantile afl'air between Bat her a merchant and a lu. jedl: of 
England^ and an Indian, a merchant, and die fubjcci of die 
Graikl Alogul. 

What could the plaintiff do ? He had but only one remedy^ 
that he takes, lie follows his debtor into England, 

^riicre ean be no evidence admitted without oath, it would be Perfons whoiii 
ablurd for him to fwcar according to the Chrittian oath, which 
he docs not believe; and therefore, out of ncccility, he mutt be rauft, out <)/•»> 
allowed to fwear according to his own notion of an oath. ceifuy, be A- 

Next as to die commiflion: the certificate fully anfwcrs tins 
objedlion, that it does not appear they believe a God. their owiomSip 

I cannot f.iy I lay a great ftrefs upon the authors which give 
an account of the Gentoo religion, Iwcaufe it mutt depend upon 
their veracity and private judgment; but I found my opinion 
•upon the certificate, which fays, the Gentooi believe in a God as 
the Creator of the univerfe, and that He is a rewaider of tliofc 
who do well, and an avenger of thofe who do ill. 

And laftly, As to the objcdJion of the indirtment for perjury. 

This has been fully anfwered already by the Lord Chief Baron, 
but-the plain aufwer is, that facro-fanSia evangeiiaVK not at all 
material words. 
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I TJpoh ttie whole, I am of opinion, the evidence of the pfain* 
tiff's witufclfis, under the circuinflaaccs of this cafe, ought to be 
admitted. 

Lord Chstf JtijTirr Leo: I agree intirely M'ith the opinion o.f 
liOrd Chief IJaron Barker^ and Lord Chid'jullice iyilles\ that 
wh.cre it is returned by the ccrtllieatc thewitnels is cf a religion, 
it is fufliciciit; for the foundation of all religion is the belief of 
a God, though dillicult to have a dillinct idea of an infinite and 
incomprchcnfibic belugas God is ; yet mankind may luve a rela¬ 
tive idea of the being oi a Gini, as de.[)endcnt creatures upon Him. 

An oath is a religious fandion that makiixd have univerfally 
eflabltflied. I wouhl not be tluxught to declare an opinion, how 
far perions uiuler the denomination of Athcills, and believing 
litunid by men no religion, may in this country be in fomo cafes admitted, but 
in courtsotjuf- A <fo apprcJicnd, that the rules ot culenec arc to be conSulered 
rice,aiMirouaJed its artificial rules framed by men for convenience in courts of 
^onsJt>drc4- jultice, and founded upon good reafon : iJut one rule tan never 
vary, viz. the eternal nil.- of natural jullice. This is a cafe 
thatought to be looked upon in that light, and I take it, conlider- 
ing evidence in this way, is agre'j.’.blv to tiic genius of' the law of 


It^Ics of evi¬ 
dence are to be 
conliJrreJ as ar< 
tilicial rules. 


EnsliVld, 


Hearfjv cannot 


1 here is not a more general rule, than lual bear-fay caiMmtbe 
^^mitted.nor admitted, nor Imlhand and wife witneiles igainll each otlicr, 
as witneiK;. j- yct it IS notorious that m»m n.-cciuty tiiey h ive been allow- 

isjinileacbother, cd *, and as Lord Chief Baron faid, 7 .'.>i an a'ofolutc neccHiiyj'bui 
and yct turn moral one. 

Meceiltty luve , . . . . - , . 

keen allowed. Wncrc tnerc arc foreign parties mterefted, or :n commercial 

C 47 3 niatters, the rules of evidence are not quite tl'u fame, as in 
The rule as 10 Other inftaiKOS In courts of juHice, the cafe of line and Cry, 
^roitting evi- Bro’ivrdo’w J ^'1 . In Lord Chief Jullice Hale^n Pleas of the Crown, 

andwmiMrcur ^ '•* lawi'd witiiefs againlt 

jwitters, differs her Ituftaiid in cafco of treafon, but has been admiited in civil 


. feom other in- cafcs : a wife admitted to p»ove ai.ufl: the fainc to hcar-fav 
llance* in courtt c/* . ^ 

Icicticc* kjklflfJVi' 0*|. y • 

As to admitting evidence in foreign matters and commercial, 
this is diirereiu from common cab s. 2 Rolls k^p, 3 0. 
tord Chief Juf- The tcftimonv of a public notary is evidence by i he laws of 
aion,ifthe va- Jfrattce\ contracts are made m the prcletlce of a public notary/ 
lidiqr of a foreign and no other witnefs neceflary to prove the txanfa£lion : 1 (liould 
iS^e^ofa think it could be no doubt at all, if it came in queflion here 
. jpiihiic noury whcthcr this was a valid contraiSf, but a tcllimony from per- 
kMe***t1i**t**"" reputation would he received as very good 

ttWmooy'vwuid P^oof in foreign tranfacT;ions, and would authenticate the coni* 
kaiiomdto trail, Crs. Crf/\ 365. Thefe cafes Ihcw that courts always go- 
s^^icato die vern themfeives by thefe rules, in cafes of foreign tranfadions. 

Priced, in Qsiwc. aoy. Tremotdl v, DeJire. l /f''’/;;/. 429. In 
adions of trover, vid, Cotnbeth. 3.10, 3<>6. Dockwtaf and 
Duktnjon. In cafes of falcs of goods a fador is admitted ai$ a 
witneu. 

To apply thefe cafos to the prefent, without delivering an 
opinion. Whether perfons that do not believe in any religion may 
be admitted} as 1 think that tlicfe witncil'cs are under the reli¬ 
gious 
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giottstyc of an oath, adminlilered itl die moft folemn manner; Omtcrpbd 
us this is a tranfadion wholly in the country of the Mogul \ as ''•®^***** 
Barker has forced the plaintiffs to have recourfe here to the 
law of Englandf by quitting a country where, by the letters pa¬ 
tent of die crown, they were intitled to juflice, it would not be 
coTifunant to natural equity to deny them die benefit of this evi¬ 
dence. 

In the 13th .and 14th of Cha. 2. chap. it. feB. 29. an aft for 
preventing frauds and regulating abufes in his Majefty’s cuftoms, 
there is the following claufe: “ Provided, Uiat in cafe the fei- 
** 2ure or information lliall be made upon any claufc or thing 
contained in the late aft, intitled. An aft for the encouraging 
** and entreafing of fliipping and navigation, that then the dc- 
** fendant or defendants fliall, on his or their requeft, have a 
“ commilfion out of the high court of Chancery, to examine 
“ witnefles beyond the feas, and have a competent time allowed 
“ for the return thereof, before any trial fhall be had upon the 
** cafe, according to the diilance of place where fuch commif. 
fion or commiffioiis are to be executed, and that the examina- 
tion of w'itiu'fles fo returned fiiall be admitted for evidence in 
law at the trial, as if it had been given vivtl vocey by the exa- 
“ minate in court; any law, ftatute, or ufage to the contrary 
** in any wife notwithftanding.” 

Lord Chancellor : As this is a cafe not only of great expence, 
but of great confcqucnce, it will be expefted that I fhouid not 
give an opinion without aifigning my reafons for it at the 
fame time. ' C48I 

Eirftf As to the objeftlon of tlic defendant’s counfel to the 
certificate and return of the commiflion, that the c<mm\JJiouers have 
notfolloived the direBion of this court ; that they fiould have Ci- ified 
1^' •what religion the ivitn^a nvere^ and the principles of that religion % 

•whereas they only certify them to be of the Genloo religiotif nvith'it 
Jhe'iving what the principles are of that religion : It was not the in¬ 
tention of the court they Ihould, for it would have been entering 
into a wide field, and would have been certifying the hiilory of 
the Banian or Gent00 religion. 

Cafes have been determined at common law upon evidence CafeiJetennlnei 
taken from hiftories of countries, and we have very authentic ac- 
counts of this part of the world. A general hiftory is evidence to from biftotUt of 
prove a matter relating to the kingdom in general, i Salk. 281. wwu'us. 

My intention was to be certified vrhether thefe people lielieved 
the being of a God, and his providence. The 6th volume of 
Oiurcbilt's Voyages 301. particularly deferibes this religion and 
their precepts of morality; the latter precept carries almoil the 
fenfe of the ninth commandment. 

This objeftion beingremored, the next queflion will be, whether 
Ihe depofitidns ought to be read; which depends upon two things; 

Whether it is a proper obligatory oath ? 

Whether, on thefpecial circumftanires in this cafe 
fuch evidence can be admitted according to the law of England? 

The general learning upon this head has been fully enlarged! 

.Upon by the Lord Chief Juftice. 

' VoL. I. E The 



^ SRflt. 

pMTciivH* Thp fjrft author T ihull mention is Bifliop Sander/oti de JuH/» 

****** Jiframenti oiiigatione* JunsJuramtntum, faith he, efi affirmatii 

neceflaiy to an oath is an appeal to the Su- 

peai io die Stt. prcmc Being, as thinking him the rewardcr of truth, and 

P«,neBemg,M avenger of falfhoodj vid. die fame author, p. 5. and 18. 

wwirief^™ is not contradided by any writer that I know of but 

truth, aad Lord ijifh. who has taken upon him to infert the word Chrijl'uw^ 

avenger of filf- Js (hg only writer that has grafted this word into an oath, 

hood; and Loni a i *• « ^ • • i m > /*• i«t 

Ca*e the only As lo otlicr wntcrs they are all concurring, vu! Pttffevdorff^ bh, 

writer who has 4, eh, 2. fic, 4. Dr. ^illotfon^ I ft volume of his fermons upon the 

lawfulnefs of oaths, and p, 189, where die very text fpeaks plainly 

•atin of an oath among all nations and men, *' An oath for confirmation 

**ls to them an end of al) ftrife,’* Hehr. the 6th and i6th. “ The 

** ncceflity of religion to the fupport of human fovicty in nothing 

“ appears more evidently, than in this, That the obligation of 

“ an oath, which is fo neceflary for the maintenance of peace ami 

“ juftice among men, depends wliollv upon the fenfc and belief 

“ of aDcity.” 

The ouhvardaft The next thing I fliall take notice of is the form of the oath, 

is not efleiitial It is laid dowu by all writers that the outward act is not tflcii- 

Siswrf^ilwaj^*^ tial to the oath i Sanderfenis of that opinicii, and fn i; 7 //- 
aattcrofliberty. Istfon in the fame fermon, p, 144. As for ilic corcmonic; in 
** ufe among us in the taking of oaths, it is no jult exception 
“ againll them, that they arc not found in .Scripture, for this 
was always matter of liberty, and lcver.il uaiiuns liavc ufed 
** fcvcral rites and ceremonies In their oaths.” 
r j All t'lat is necefliiry appears in the prefent cafe: an c.\ternal 
was dune to make it a corporal a£l. 

Seandlyt Whether upon fpccial circnmflanccs fuch cvidcifcc 
may be admitted according to the law* of EttglarJ I' 

^@ie judges and fages of the law Lave laid it down that there is 
but one general rule of evidence, the btjl that the nature of tL i-ajl 
will admit. 

The rule is, that if the writings have fubfcribtng witnefies to 
tlieni, they mud be proved by thole witnefles. 

An abiblute ne< The firft ground judges have gone upon in departing from 
ceiBty th: firft ftj jct rules, is an abfolutc ftrift necelFity. a prefumed 

pa^ogfom*” ncceflity. In the cafe of writings, fubferibed by witiK lics, if 
ittlei of all are dead, the proof of one of their hands is fulliLlent to 
oTidency,a pre- eftabliflt the deed; where an original is loft, a copy may be i:d- 
thefeconl* ^ mittcdj ifno copy, then a proof by witneffes wlio have hend 
the dee4^ and yet it is a thing the law abhors to admit the me¬ 
mory of^n for evidence, i Med, 4. 

A tradefman’s books are admitted as evidence, though no ab- 
foiute ncceflity; but by reafon of a prefumption of ncceflity 
only, inferred from the nature of commerce. 

As to admitting hear-fay evidence, fee the cafe of Campeverdu 
Mich, the 2d of Ame^ in an a^ion upon a policy of iiifurancc. 

' There is another inftance of difpenfmg with the lawful oatlii 

ti'here our courts admit evidence for tlie crown without,oat|i. 

, It ir a pommon natural prefumption that perfons of the Gen- 
ioo religion iliould be ptindpally apprized cf fads and tranf' 

afUoni 
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aftions in their own country; there is a ftrottger prcfunipticn 
of necd^ty here than for admitting a deed of 30 years ftanding. 

Befidcs all this an additional reafon is, that the parties who en¬ 
tered into this 'contraft prefumed,- that if they fhould lie ob¬ 
liged to fuc, it would be in their own country, and then they 
muft have been admitted- From hence it follows, that if one 
of the parties fltould leave this country and change his domicil, 
the other would be deprived of his evidence, which would have 
been admitted there, and by tliat means deprived of juftice. 

As the EngHJh have only a fafVory in this country (for it is Coumoflaw 
in the empire of the Great Mogul's^ if wc ihould admit this win give 
evidence, it would be agreeable to the genius of the law of Eng' 
land. The courts of admiralty have done it Garth. 31. Beak v. courtof^mhS- 
Tyrre/l, vid, the laft feclion^ “ An Engliih Jhip was taken by a F>'» “"“I 

French man of war under colour of a Dutchman, and carried into wiAoutex^a- 
** France, and there condemned hy their court of admiralty as a Dutch ing their-ro- 
** prize I afterwards an Fnglifh merchant bought this Jhip of ®**^^** 

** French, and conveyed her into England, where the right onvner 
brought an aclion of trover for the fnip againjl the purchajh ; and 
all this matter be/ni> found fpeeially, the defendant had judgment^ 

** bernufe the Jhip being legally condemned as Dutch prize ^ this court 
“ will give credit to the fentence cf the court of admiralty in France, 

“ and take it to be according to right, and will mt examine their pro~ 

** ceedings ; for it would be very inconvenient, if one lingdem flsould 
** by peculiar laws correct the judgments and proceedings of the coui'ts 
** of another kingdom. ” 

And if w'e <iid not give tins credence, courts abroad would C 5 ° 3 
not allow our determinations here to I'h; valid. 

So in matrimonial cafes, they arc to be determined according to 
the ceremonies of marriage inthe country where it was folcmnlzcd. 

Suppofc a Heathen, not an alien enemy, (hould bring a: ic- if a Heathen, 
tion at common law, and the defendant fliould bring a bill for n'JtM alienene. 
am injun£lion, would any body fay that the plaitttilT at Uon.amMe^dl 
fltould not hs admitted to put in an anfwer acconling to his ant a hill for 
own form of an oath ? If otherwife, the injunefion muft be per- heftijr^‘ad! 
'petual, and this would be a manifeft denial of juftice. mitted »aofwef. 

accoidiiig to his own form of an oath* 

As to the moft material ohje£lIon of the form in iiuliaments «<■«• 
.for perjury, the words fuprafanSlum Deievangeltum are not at all 
^neceifary. The franters of indiftments arc apt to throw in puipofe, there- 
.‘words, and to fwcll them out too much to nopurpofe; 

; fore the old precedents are the beftj and befides, as has been 
very juftly faid, this would prove too much, for it would hold than itappean^ 
as well to all depofitions taken abroad. It has been faid by the 
Counfel for the defendant,, that the fjecial laws in Spain, for not netefTary 
taking thdfe oaths, are of the nature of our aas of parliament. words in in<iid- 
I will not he pofitive, but I take it to be otherwife. Selden upon r"' 

the laws of Alpbonfo the wife, king of Arragen, faith, It is net a 
foftive law fir tlse Moors, but autheuticated by htm, and transferred • 
hit code of laws, and originally in the nature of what our common 



5^ 9H(n. 

OinrcROWB iaw is, Mtyirs have their particular oath which the}* ought to tftaU 
R. AiKM. mcnner. This form of exprelGon rather Ihews tliat he 

refers to fome other law thst prevailed long before. 

This falls in exaclly with what liOrd S/a/r, Puffcnthrf^ &c. 
fay, that it has been the wifdom of nil nations to adminilter fucli 
oaths, as are ;'g'Lcable to the notion of the perfon taking, and 
does not at all afll’d the confcience of the perfon adminiilring, 
nor does it in any refpe£i adopt fuch religion: it is not near 
fo much a breaking in upon the rule of law, as admitting a per* 
fon to be an evidence in his own caufe. 

The cafe ofthe J juft take notice of the cafe of the Rall-Imlia Company, 

and Admiral Matthews. I was counfel myfclf in tl'c caufe, but 
xAMattitem, do not at all remember fernling either to the court of King’s 
intte court of jjgnch, or Common Pleas, for dicir opinion, Mr. Jiunbury h;is 
ftate*,'for Sere ftatcd it as a trial at bar before Lord Chief Baron Reymlds^ and 
is no fuch thing therefore it could not be done, for tliere is no fuch thing as 
!e”ou”*of ^f a court to tlie judges of another uj>on 
cow to the 9 point of evidence. As to the cafe before J-ord Chief Jullice 
judges of another Eyre^ the perfon there would not be fworn eidicr upon the Old 
e^ence!****'** Teftamcnti and therefore as he was not a Chrijlinu^ he 

would not admit him to be a witnefs: but, upon the fpccial 
circumftances of this cafe, I concur in opinion with my Lords 
the Judges, that the depolitions of thefe witnedcs ought to be 
read as evidence in this caufe, and do therefore ortler that the 
ohjedion be ovcr-rulcd, and the depofitions read. 

[ ^ I 3 Ramhijfcnfcat v. Barher and others, 

■November the ITT came ott upon the joint pleas of the widow, and the fon of 
*4* *737* }jj{g Barkery governor of Paltia in the Indies, 

Cafe II. ^.jjo jn his life-time employed die plaintiff in private trade. 
Ante 19 . S. C. jjs Jiij hanpn or broker; they being maile defendants to a bill 
Ahlilbrotighc brought againft them as the reprefentatives of Barker for an ac- 
a^nftthereMe. coutit} It was pleaded that the plamtui was an alien boniy aiv.! 
fontuiveatfan an alien inf del, not of the Chriitian faidi, and upon a crofs 
bill incapable of being examined upon oadi, and therefore dif- 
eddtetthe^n- qualified from fuing here. 

tiff wai aa alien 

kom, aixt aUeo infidel, and could have no futc here. 

The Lord Chancellor faid, as the plaintiff’s was a mere perfonal dc- 

a^fe^Md roand, it Was extremely dear that he might bring a bill in this 
damand, the court; and over*niled the defendants* plea, without hearing one 
counfel of either fide. 

■nng in a oiU u 

thU court. , 
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CAP. IX. 


amenument. 

» 


(A) In what Cafe allowed er notm 
Anon. 


Marti 

I7-78. The laft 
fcal after Hilary 
Term. 


I T was faul by Lord Chancellor: That after publication is Cafe t2* 
pail, there is no io (lance of a plaintiff’s obtaining an 
order to amend his bill, without witlidrawing his replica- pi^ndff* 

tion ( I )• cannot amend 

without withdrawlns hU replication. 


(l) See Goodwin v. Goodwin, pojl. 3 a*/. 370, 371. 


CAP. X. 


^nfiDctiS piea 0 , anti DemtttteciEl. [ 52 ] 

(A) What Jljall be a good Plea and well pleaded. 


Chamberlain v. Knapp, Hilary Term, 

ms- 

, FcbriiAry 8tli* 

A Will having been. made for the falc of lands for pay- ^ 

ineiit of debts, the prefent bill was brought by a ere- | 3 * 

tlitor againil the widow of the teffator in poffcllion of fome 

of the lands deviftd, praying a difeovery of her title. mentofa^bts. 

Bill brought by 

. a creditor of teftjtor againil his widow, to difeover her title to lands in her poirciBon. 


She pleads, that by a deed of fcttlcmcnt (he had a jointure of She pleads a ret¬ 
ail the lands laying in a town called and that (he was 

■willing to make a difeovery, if plaintiff wouUl confirm her iffewto’dilfcover 
jointure, not otherwife (t); the plea did not fet out, cither the if plaintiff wiU 
date of tlic deed, or the particular parcel of the lands contained ^ 

in it. the date, nor 

lands contained in the fe^ement. 


' Lord Cbaneellpr held the pica bad, for both thefc reafons, and The plea over- 
that a purchafer for a valuable confideralion would be bound to ^^tt^Li^eVet 
fet forth tliofe two matters. Plea over-ruled. forth both tbefe 

matters. 

(1) See Lord Pmfmoutb v. Lady Effingham, i Kf. 430. Leech r. Trollop, a Vef» 
662. Sthhou/e V. Earl, z Vef. 450. Ford v. Peering, Kf.janr. 76. 


Duncalf V. Blale* 


T n E plaintiff fubferibed a policy of infurance for a con- 
fider ib’e fum of money *, the (hip was loft, and, as fug- 
geiled, fraudulently, and witli a view of charging tlie plaintiff 
with die policy. 

. E 3 The 


Ftbmary the 
8th, I7i7- 

Calc 14* 



|3 SnnDer^y atm Detnurmisr. 


• DoxcALr V. The bill fots forth, that the Ihip, inftead of having proper mer- 
klakx. caiitile goods on board, being bound from one of tlie ports 
hU biUfu^efts Irelmd^ to one of the ports in Francty had only wool on board: 
the By the interrogatory part of the bill it was prayed; tliat the de- 

frauduleijtly, fend'iiit might fet out what kind of goods he had on board, what 

bivoicci. were, in what manner tire Ihip was cleared, and 
tioiM th^t, in- \vhetlicr ihe had not arms on board Inr. 

ftrad of proper 


gi^., rh re w only wool on board j 
kiod of guodj he had on boardi 




-w ar ■ ■ 


[ ^^ ■] The defendant, as to fo much of tl.c bill as fought a dif- 
Def<ndantplea<b covcry of the particular nature and tpi.iiiry of the goods mcn- 
*’0’'€d to be (hipped on board the faid (liip to be font to Fruncey 

• tf. Ill c\ r I* .!•_ i _■ 


aal to export 
wool, i'l bai'Co a 
diicoveryof ill 
kind of gaodj on 
board. 


Slid what quantity, pleaded an a£l of parliament of i JVilL ts* 
Mar. T^hat m nvsvlJball be^/ipped fruu licl.tnd, or imfiorted fretn 
thence to any part but Liverpool, and fame ethers in England ; 
which was afterwards made perpetual hy the 7 Will. & Mar, 
and hy anotlier a£f made the 10 £s* 11 U'’. 3. it is enacted, That 
none /hall direHly or indirePlly export fr.m Ireland into any foreign 
deminhn any wjw/, and all offenders againji this at I are made Uiible 
ic firfeitare rf the faid wooly and alfo to a f.ifeiture of S ' cl- 

far every cfence That the value of the cargo on be; le 
faid fliip, and infuTed by plaintilTs, is I y tit", policy afttrt.nii- 
cd at 350.')/. by the fum infured thereon, and i.icrcfore il can 
no ways, concern the plaintitis to know the paiticuhirs of i :e 
good.} bur the difeovery thereof may oecafton fevt/al forteit- 
uris, and the !-ill charging that the goorls (hipped on board, 
(sV. by the defendant, were to l>e fent to Ponlruffe in hramey 
whici' by the laws and ftatuies of tins realm is prohibited, and 
highly penal, and the difeovery ni.inifcllly tcndhig to draw in 
the defendant to accufe himl'elf; he. lubrniited. Whether he 
Ihould be compelled to make any other anlwer. 

The Attorney Gener;.l for the piaiutiiradmitted, that, in the 
charging part of the bill, nothing w.is nieniioncd to be on 
board but wool; but, by the interrogatory part, defend;..'.: 
aiked in general, W'hat kind of goud.s he had on board ? and 
dcfe:id;int’j plea goes in bar to a difeovery of all kinds of goods 
which were on lx).inl. 

Lord Chancellor allowed the plea (i); but agreed, if other 
kind of go.'sdi h.ul been mentioned in the charging part, the de* 
mcnaoircdifttlie fendant might liave been obliged pciv.aps t<j .have given fome 
«rnfv>'cr to it, but as there was not, defendant was not obliged 
others,detei^'lnt anfwer that interrogatory part: 'Ehe only doubt he had was 
mutt hive given as to the clearing of the (hip, and having arms on board, and 
fonp anfwer to p„jj-jj thought afterwards might be covered with 
the plea. 

Agreed in this c:ife, that a pica may be bad in part, and yet 
not fo in the whole (2), 


The plea allow 
cd, bec.iufe .no 
gosds but wool 


{I'i Bit JJarrifonv, Soufheote, pnft 528. Derby v. Duke of Athol, I f^ef, 205. 
and the cafes cited there in note under knjl Itulia Company v. Campbell, ibtd, 
pag’’ 5 . 9 ' 2+7 Finch V. Ftntb, z Vef. 43*. Bi- 

(*) tiarl of Suffolk v. Clrtea, pojl 451. fnop of 6Wflr and Man, v. Earl of Duhjy 
Harrifon v. StnuUote, fed. Earl of ibid. 357. 



anAoerj!i, PeaA ant Demutfr^rtr. 


Di’ggs V. ColeirooTte, 
Vide title Cojis, 
Morgan v. Morgan. 


Ftbruary tte- 
19th} 17)8« 

March J&Oi 3dy 
1738 . 


I T was in this cafe laid down by Lord Chattcrllor as a rule* Cafe 15. 
that where a defendant pleads a decree of dirmifltoii of a 


X that where a defendant pleads a decree of dirmiflion of a 
former caufe* for the fame matters, in bar of the plaintilTs de¬ 
mand on his new bill, if the piaintifT docs not apply to the court, 
that it may be referred to a Mailer to Hate, whedier there is 
fuch a decree, but fets down the caufc upon the new hill for 
hearing, it is a waiver of his right of application for fuch refer¬ 
ence, and the court will determine it. 


i 54 ] 


Chatman v. Turner, 

T OR D Chanci'ltor • The defence proper for a plea muft be 
fuch as reduces the caufc to a pA.Scular point (i), and 
from thence creates a bar to the fuit, and is to fave the parties 
expence in examination, and it is not every good tlefence in equity 
that is likewife good as a plea ; for where the defence eonfills 
of a variety of cireumltanccs, there is no ufe of a plea, tha ex¬ 
amination muft Itili be at large, and the cu'ecl of allowing fuch 
a plea, w’ill be, that the court will give their judgment on 
the circumitances of the cafe, before they arc made out by 
poof (2). 


Augufi the 9 tli, 
X 739 . 

Cafe 16. 

Thedefencepro- 
per iitr J plea 
iTiuft be iuch u 
reduces the caufe 
to a paiticular 
roinc, and trom 
tliencc crcjte* a 
bar to the fuir, 
and every good 
de’cncc in equity 
is 11 >t likewife 
goud ai a plea. 


(i) Whitbread v. Brotkburftt l Bto, 
Cha. Rep. 417. 


(s) BiownpwcrJ V. Edwards f Z tej. 


C A P. XI. 

appientfce. 

Vide title MaJIer and Servant. 


Srreff. 

(A) JVftere good though on a Sunday. 
Ex parte Kerney, 


Deetmhtr thd 
aad, 1744 . 


T he petitioner, who had been an afllgnce under a com- Cafe 17. 

milTion againft Philip Sbehattf was difeharged by order of ^ 

Lord Chancellori and directed to convey to new alCgnees, and iwle To be ar- 

refled while 

ttttder the fuasuos of coauaiinonen of buJ(rufts» 

E 4 (Qt 


s* 


Ztinft 

Em pmt to atfieount feven days after he had conveyed to the new affigne^ 

Kibmiv. pafled his accounts j but being an incunibred perfon, lie 

begged the commiffioners would give him their fummons tor 
the next fitting under the commiifion} the commifiioners told 
V 55 J hinii that as he had done every thing that was necefiary in pur» 
fuance of Lord Chancellor’& order, it would be of no ufc to 
him i but however upon his importunity they did give him their 
fummons. 

Keriuy attended on the day mentioned in the fummons, and 
was examined two houmj as he v'cs returning home, one 
Lawn a IheriiTs officer arrefied him, and notwithfianding Ker- 
ney (hewed him the commiffionets* fummons, he damned it, and 
faid he did not regard it of a farthing, and kept him in cullody 
feveral hours. 

The petitioner now applies to Lord Chancellor to be difeharged 
from the arrefi, and tliat the olficer may be cenfured for his 
abufe of the commiifioners* warrant of fummons. 

Lawn the fiierilT’s officer admits tlie arreft in his affidavit^ 
but denies his abufmg the fummons. 

Lord Chancellor : i think this a matter of great confequcnce. 

T^, Material as to commiffioners of bankrupt in general. 

2///y, Material with regard to die liberty of the fubjeft. 

jd/y, Material in other commiffions under the great feaT, 
as of charitable ufes, commiffions of lunacy, l^c, for iliam ar- 
refts may be fet up, even by the perfons themfclves, in order to 
prevent their attendance to be examined as wltnefl'es before fuch 
commiffioners. 

Ordered, That Charles Lawny before the next day of peti¬ 
tions, give fecurity, to be approved of liefore a Maficr, for 
his attending de die in dieniy to anfwer interrogatories to be 
exhibited concerning the contempts charged upon him in the 
affidavit of the petitioner, late affignee of FhUif Shehan, And 
if Lawn ihould not give fuch fecurity, ordered, he (houM 
(land committed to the Fleet for the faid contempts; and if 
Lawn (hall give fuch fecurity, then ordered that the petitioner 
do within a week after fuch fecurity exhibit interrogatories 
before the Maftcr, for examining Lawn touching the faid con¬ 
tempts, and that Lawn do attend tlie faid Mafier de die in diem 
for that purpofe. 

And as no precedents have been produced of like cafes be¬ 
fore the court, of arrefis, notwithilanding commiffioners* war¬ 
rant, tho* it very probably may have happened; let the petition 
(land over till the next day of petitions, and a fearch be made 
for fuch cafes, and what the court have done imoii it; and in 
the mean time recommended it to the counfel for jthe iheriffi’a 
officer, to advife him to difchaige tlie petitioner (i). 

(l) See Ex forte Dieif ziaA Ex farte a f/ari, Erf. U 42 < 
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Ex parte Whitchurch, 


yunt fl»e «d» 
>749* 


H 


Ai^x:ocK and Hooperf the alTignees of Hnlliday, a Cafe i8* 

_bankrupt, obtained an order for a Matter to take an ac- Th« petitioner 

count of the dealings between Whitchurch and the bankrupt, 

*v.'lio reported 231/. 5 J. o rf. to be due from him to the bank- Cb.incdlJ'i dp- 
Tupt; and on arguing exceptions to that report, Lord Qfancellor » 

fettled the fum at 216 /, only, which Whitchurch was ordered to 
pay to HJHday\ affignves. tempt in dif- 

obeying an order; 

he now prayed to l-c difclurgeil, infifling his arrrft and commitment to the Fleet was illegal, being con¬ 
trary to the flitute of die 29 Car. a. e. j.f, 6 . Lard Cbanttttor duubifui at firft, but on con/idcraum 
thought u a lawful atiuft, diough on a Sunday, 


Whitchurch not paying the money purfuant to the order, on [ *56 J 
the ip'h of June his Lordlhip granted the following warrant for 
apprehending him and carrying him to the Fleet. 

** [ii the matter ot Edward Hatlidayf a bankrupt. 

Whereas by an order dated the 28th <iay of November, 

•* made in this matter upon tlic petition of Jonathan Hancock 
“ and Richard Hooper, affignecs of Edward tialliday the bank- 
rupt, it was ordered, that William Whitchurch Jhoidd Jland 
“ committed to the prifon of the Fleet, for his contempt in the 
** faid order mentioned, and that a warrant for fuch his com- 
** mitment fliould illue accordingly; thefe arc therefore in pur- 
** fuance of the faid order to will and require you forthwith, 

** upon receipt hereof, to make diligent fearch after the body 
** of the faid Williatn Whitchurch, and wherever you iliall find 
** liim, to arrejl and apprehend him, and to carry hint to the prlfin 
** of the Fleet, tlicre to remain till further order, nvilUng ami re-. 

** quiring all mayors, Jhenffs, jujlices of the peace, ccnfahlt, head- 
** borough t, and all other his Mujcffs officers, and loving ftbjeefs, 

** to be aiding and afffling to you in the due execution f tl r pre- 
miffes, as they tender his Majefty’s fcrvicc, and will anfwcr 
** die contrary hereof at their perils; and this fliall lie to you, 

“ or any of you, that fliall fo do the fame, a fuflicient war- 
** rant. Dated this 16th day of June 1748.” 

HARDWICKE, C, 

To John Fyles, Efq; Warden of the 
i'/iv/, or his deputy, attending 
the High Court of Chancery. 

By virtue of this warrant Whitchurch was on Sunday the pth 
of OSlober laft, betvyeen 4 and 5 in the afternoon arretted at 
Froome in Semerfctffdre, by James Adlam, his Lord(hip*s tipttalF, 
by the order and diredion, and in the prefence of Mr. Stephen 
- Skurray, folicitor for the aflignees of Hailiday, and by them 
detained at Frome till Monday morning, and then conveyed by 
Adlam to the Fleet prifon, wnere he ftill is charged with diat 
warrant only. 

The petitioner infilled that being arretted on a Sunday, by 
virtue of a wanant founded on his Lordilup’s order, for non¬ 
payment 
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payment cf imnry ca/v, and not for trrafiiif felony^ or hnaeh of the 
peact'i it is comr.irv lo the flatute of the 29th of Charles thc^ie- 
eond, eh. 17. iiitilulcd, An A£l for the better obferva^on cf 
the I/ord’i! day, comiuunly called Sunday^ fee. 6. /• Provided 
“ alfo that no perfon or perfons upon the liord’s day Ihall 
“ I'crve or ext cute, or caut'e to be ferved and excuted, any 
** writ, procefs, warrant, order, judgment, or decree, except 
** in cafes of treafon, felony, or breach of the peace, but that 
** die fcrvice of every fuch vvrit, procefs, warrant, order, judg- 
** merit, or decree, Ihall be void to all intents and purpofes 
whatfoever.” 

And therefore, the arreft being illegal, infilled that he was 
illegally lietained in cutlody, and ought to be diicharged. 

Agaiiift die p«.tiiion was read the aflidavit of 'James jdillatHf 
•* who fwore that on the prh ot OSlober laft, being Sutiduy in 
the evening, Tl'hlfe.iareh cuine into the yard of the Gesr^e Inn 
in Jprocm.’i wiiere Adlam was, and he dicreupon told \Vh:t^ 
** church he had my Lord Chancellors wairant againll Iiinij 
to which H hitchiirch iomiediattly auftveredy he khew it, and he 
•* heard he was there, atid came ofi purpefe t-j be /idea up j am! that 
“ he feveral limes after, both the fame night and the lu xi day 
** declared the fame.” 

Adiam*^ aflidavit was conlirmed by tw'o others loih ’ fame ef¬ 
fect. “Hclikewife fays he has often been told, ami always 
“ apprehended dicfc warrants for contempts nriglit be executed 
** on a Sunday, and he lias himfrl;' done it u veral times, and 
“ was never complainc<l of before on that accouMi.” And 
it is agreed on all hands that a conmiiflion of rebeUion may be 
executed on a Sunday, though it iflUed for want ol an app< ar- 
ance, or an anfwer only, and it docs not appear to the oflicor 
by the warrant for what the commitment iliues, as may be feen 
by l/ie copy of the warrant. 

Mr. Attorney General againfl 'Jic petition cited 6 Mad. 
Carth. 504. and the fame calc in Salk. ParLr v. Sir U'tUiatn 
Moore 626. 

Lard Chancellor: It appears from the affidavits, that there Iff 
not any occafion for the court to make any ftrctch in the peti¬ 
tioner’s favour, and he was befulcs endeavouring to defraud the 
creditors of HaUiday !>y abfcoiidlng. 

When this petition came on before, I was a good deal doubt¬ 
ful, and rather inclined to think it was a cafe within the Ih- 
tute of the jpth of Charles the Second ; but upon looking into 
the matter fmee, I have in a good meafure altered my mind, and 
think it a lawful arreft, though on a Sunday, 

But I will obferve firft, as to the voluntary furrender of the 
petitioner to Adlam my tipftafF. , 

The ftrength of the evidence goes to his voluntary furrender^ 
for the faft is pofitivcly fwom to by three perfons, and denied 
by Whitchurch*i affidavit only, and there can be no doubt but 
a man may, if he pleafes, furrender hiiufclf voluntarily to my 
warnat on a 

ihe 
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The order of cofnmitment which has been made In this caufe, Exparu 
i^cry diiFcrcnt from procefles that iflue to (heriffs, Cs’r. for it 
is, the party Jbottld fland committed^ and is different too from 
molt of tne urdeis in other courts. here, ttMOf 

fiould 

fland tummlttcd, and if peotioner had been prefent when the order was pronounced, he wu inftand^ 
a prifonen 

If this man had been prefent in court when the order was 
pronounced, he was inffantly a prifoner, and the warden might 
have taken him away to gaol dire£Hy. 

I'he books of pradicc, il ougli I do not fay they are of autbo- [ 58 1 
rity, yet all agree in laying it down that the party is conitdered 
as a prifonc,r from the time of the order pronounced. 

This is a warrant diri flcd lo tin \ery gaoler to take him and 
carry him to prifon, and difters from w. rrants of other courts, 
which arc iliiecled to fficriffs, and other miniilerial olBcers, and 
not ilirciVcd to the gaoler ; and I do not know that this is done 
in any inltance, but where the party is confideredas lac prifoner 
of the gaoler from the time of the order pronounced. 

Hfcape-warrants are in aid of the gaoler, and command all 
officers, eonlbubles, (^c. to afflff him. 

And this very warrant is drawn up in the fame manner, and 
therefore alike in tliis rcfpetf, and efcape-warrants may be put 
in execution on a Sunday, ' 

In the cafe of Sir-- Crri/, and others of the town of Chief' 

Nottingham^ Cafes in King IFUliam^s time 348. ** The tpicf- option 

“ tiun was, Whether ferving an attachment upon a Sunday for might be 
** a contempt w'as within the flatute againft fabbath-breaking ? ^^aaSundof 
** Said Lord Chief Juftice Hoitt fuppofe it were a wairant to eontem^fbef 
“ take for forgery, perjury, tdc, ftiall they not be ferved on a cwfeiathena- 
“ Sunday ? And ffiall not any proceis at the King’s fuit be 

'ferved on Sunday? Surely the Lord’s Day ought n.^t to be a anecceptionout 
‘ ‘fancluary for rnalefa^lors, and this cafe partakes of the nature of of 

of procefs upon an indiclment.” parliament 

-So that Lord Chief Jultice Holt was inclined to think that a 
man might be taken upon a procefs of contempt on Sunday^ be- 
caufc it was in the nature of a breach of the peace, and an ex¬ 
ception out of the a£l of parliament. 

7. If a man may be taken on an attachment 
ance of ail award upon a Sunday (l) as was he 
Common Pleas in a cafe cited by the Attorney 
not a contempt for non-performance of an ortler of this court, for non-per- 
equally a breaclt of the peace, as die non-performance of an 

award. tempt tor Don- 

pertormwee of 

, an order of this court equiDp a brerch ot'thO peace, 

8. Therefore, as it fecras to be w'arranted ?by the words of the 
warrant itfclf, diat he is a prifoner from the time of die order 

(i) la KingV. 3 !lfy(rs, I Dum.^ EaJPs award upon a Sunday, was fa!d to have 
Rep, 266. the cafe here cited of an at- been over-ruled by iubfcquenc calcs, 
tachment for non-performance of an 

pro- ‘ 


for nnn-perform- Held that a mm 
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Sxparu pronounced, I will not difcharge him, efpecially as he is n^i 
WHiTCKiracH. remedy; for he may bring an habeas corpus^ or an ac- 

IM Chancellor tion of falfe imprifonment, and therefore order tliat Ui4> petition 
iwin* difcharge be difmifled. 

JM without te 

aedy, for he may bring an habeat eerpus^ or an aQion of falie imprifonment. 


t 59 ] 


CAP. xiir. 
Sliret0. 


ViJe title Heir and Ancejlcry and Executors aud Adminijlrators, 


4th. 1739. •’ 

CdiC lO* 

*.C.Amb.4i3. nr^HE teftator gave feveral legacies, and made B. his exe- 
wtf. gives feveral J[^ cutor and rcfiduary legatee. B. receives all the aflets, 
h?fc* lands with the money, and dies, and likewife bought 

ccutor Olid rcH.' equity of redemption of another eilate on which tcllator had 
duary legatee, a mortgage. The bill was brought by the feveral legatees againil 
nte”ftB''*and adminiftrator and heir at law of B. to be paid their legacies 
toj's lands with out of liis Tcal and pcrfoiiai cllatc. 
money, and 

dies, and alfo bought the equity of redemption of another cltate on which j 1 . had a mortgage. Bill 
ksought by legatees, to be paid their legacies ontof vfs real and pcrfunal rftatc. The court directed 
■B inquiry, whether part of the aflets were laid out in the pnrcbife of an eilate, and if thev were, 
ileclared they ought to be reftoicd to teftator's pcrfunal eilate. The equity of redemption held t<s 
|e afTets. 

Firft queftion, If the perfonal alfcts arc not fuflicient, whe¬ 
ther the legatees may not come upon the purchafed eilate for 
fatisfadtion 

Second quellion, ■W'hcthcr the equity of redemption of the 
mortgaged eltatc bought tince the death of the tcllator, may nut 
be conHdered Hill as the allcts of the teftator, and liable to -1^ 
fwer the legacies ? 

For the plaintifFs was cited the cafe of Bolney v. HuiuiltoUf 
before Lord Awg, Jidy the 4th, 1729. 

For the defendant, Kiri v. H'ebbf Free, in Ch, 84. and Kinder 
V. Milwardt 2 Vernm 440. 

Lord Chancellor: Courts of equity have liccn very cautious 
how they follow money which has been laid out in land, be- 
canfe it has no ear-mark, though they have done it in fome 
cafes (I ).. 

The principd difficulty in tliefe cafes is, with regard to the 
proof} for the diderent interefts of the parties introduce a con- 
' trariety of evidence, and is no fmall temptation to perjury. 

. Fsde Khrk v. Welbt Free, Cba, 84. t Pern, 440. S. C. 2 Eq. M. 744. pi. 4. 

V. Heron, ibid. 163. 2 £q. Ab, $. C. Deg V. Deg^ 2 F, W. 414. 
t 44 . S. C. HttLot V. Mariantt Free, IPaitiv. fPoor:oo-df poft.ovd, 159. 

168. 2 £y'. .lip, 744 pi 3. S. C. Bedgti^ H, Uau,'.l:.nt Amb,\X\, Lanev, 
*^indir V. MJwttrdt Free. Cka. 172. Distant Amb. 4C9. 


But 


sow. S9 

But in the prefent cafe I thinV it is neceilary thcte ihoulj he 
an 'inquiry, whether part of the affets of the teftator have been 
laid ouc i!i the purchafe of an eftate ? Becaufe if it ihould plainly 
appear that they have been fo laid out, they ought to be reftored 
to the peifonal eftate of the teftator. 

sSiinpofvng the executor lud been living, and had by his an- 
fwcv owiicd that he had laid out part of tire aflets in fuch purchafe, th.? " .,.,, 

*it would liave removed the obje£lion of fraud, and perjury, by and the money 

letting in parol proof; but the perfon now before the court is 

only the adminiftrator of the executor, and though he does in- withftandiqg 

deed admit that credit is given to the accounts of the executor, there is nod^a- 

yet this is no evidence againft the infant heir at law, but it is 

ground for an inquiry into this fa£l;, and the means of coming purdufer. 

at this by way of rcfulting truft is excepted out of the ftatute of 

fr.iiuls; "if the eftate is purchafed in the name of one, and the 3 

nu>ncy paid by aiwther, it is a truft notwithftanding there is 

no declaration in writing by the nominal purchafer (i), and upon 

eiH]uiry a little matter will do to make it a charge pro tanto» 

As to the fecond point with regard to the equity of redemp¬ 
tion, I tliink it is very clear that it muft be conlidcred as aiTets, 
and liable to the legacies. 

(i) LejJ v. S/iIlct,po^ 2 vol. 150. 


CAP/ XIV. 

afoato anO acbfttemenc. 


(A) Parties only offered by it. 

(B) For •what Caufes fet qfide» 


(A) Parties only /Reeled by it. 


Thompfin V. Noel ct al*. 

1738. 

F OW LER, one of the defendants, enters into articles pre- 

vious to his marriage, in confideration of 1100/. jiordon, preriaus w tus 
to veft 1000/, in truftees within fix months after his marriage, 
the intereft thereof to be received by him and his wife, during 
their lives, and afterwards the 1000/. was to be equally divid- teieJiciureofM 
ed between the illue of that marriage; and, as a farther fccu- ^ 
rity for the performance of this agreement, gives a warrant of during their ' 
attornex to the truftees to confef' a judgment for that fum, li'cs, and afe- 
which is foon afterwards entred up; FoivUr after that enters 
into a partnerlhip in the wuic trade w'lth one iiamihoiiy and being their iffue, an* 

• gives the truf- 

tees a wirrant oF attorney to confrfs a judgment for that fum wliich was entered up accordingly. A, 
enters imo partnerlhip with JR. afterwards, and being indi brtd to the partnerlhip citite in more th«i 
hij intereft in that cftjte, they iubmit the difterence between lham to arbitration, and parr of the Itock ia 
trade is awarded to be lodged in the hands of a third perfon j any part to be delivered to either of the 
parties on mnking it appear, any bond or other debt due from the partnenh’phod b:ca paid b/ citket, 
the guantity to be delivered in proportion to the money paid. 

Indebted 
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^oMrtoN^ indebted tp the partnerfliip eilate in a larger fum of money than 
wKouetal. hU iutereft in the partnerlhip etTe£);s, or any other property he 
had, could fatisfy, the two partners fubmit the diflercnce between 
them to arbitration, and accordingly a parol award is made, that 
40 pipes of wine, part of the (lock in trade, (hould be lodged in 
the hands of a tlnrd perfon, one Haywards but any part thereof 
to be delivered to either of the partners on producing any bond, 
Wr. which had been entered into on account of the partnerfiip^ 
paid off by the party producing the fame ; the qi-antity of wine 
to be delivered to be in proportion to the money fo paid off. 

The 40 pipes of wine were accordingly depofited, with the 
confent of Hamiltm and Fnvler, in the liands of Hayward^ after¬ 
wards a feire fa» is brought on the judgment fo confeffed to the 
trultecs in the marriage articles, and a moiety of thefe 40 pipes 
th. m, a-d like a taken in execution by a fieri facias as the property of Fowler* 
Totaittjoi ihe 

8epofti- a ftock In exeevtioa as the propeKy of A. 


The traftees in 
the nuTiage «■ 
ticlea bring a 
feirefiaas on 
th xwgment 
eDniefied to 


Bill by the part- The bill is HOW brought by Ilamilhnt who is likewife a ie- 
creditor of Fowlet-y ami twelve other creditors on tlic ac- 
cxicu.ioii,andto coulu uf the partiicrni'p, to fet alidc this execution, and to 
^ve^a m jh-ty of value of the moicty ot the 40 pipes of witic appropri- 

Iei*ed*ipp payment of the debts of thcl'e crcilitors, luppt'fing 

Bted CO payment the pipes of wine fpecifically bound by the award, and the cxc- 
cutiun of it, by depofiting tliein in the hands uf Hn'iiuard ac- 
^ ifically cording to the award, 
bound fay the . • . 

■waid, and the execution of It. The plainlifts being no pattici to tiie fubminion, nor privy at all to 
the tranfadion, nor ui<drr an obligation of abiding by the award, uughi not to have the bunelit 
•f and therefore billdifmiired. 


Mr. Fazaherley for the plaintiff, taking it for granted the 
award with refpeef to the depufit of the wine was intended as a 
provifion for the creditors on the partncrlhip account, and, as a 
fecurity for the payment of their debts, infilled that every award, 
when made, was confidered, in point of law, as the very a(X of 
the parties fubmitting to the detcrniinaticn of the arbitrators, 
and as the agreement of the parties themfclves} and it is upon 
that foot an a£lion of debt lies againft the party on the award, 
for when a fubmiffton is made a rule of court, an attachment 
lies for non-performance of the award, as a breach of his own 
agreement, which by rule of court he had engaged to perform j 
and that this cafe therefore mull be confidered in the fame tight, 
as if the parties themfelvcs in the flrft inllancc had, without tlie 
intervention of any arbitrators, agreed to make a depofit of thefe 
pipes of wine for the purpofe mentioned in the award ; that in 
fuch cafe the creditors, tho* there might be no alteration in the 
property made thereby, would have an equitable Hen on thefe 
wines fpecifically in faiisfaflion of thdr debts, and as fuch would 
prevail againft any execution afterwards at the fuit of any other 
perfon s that the judgment creditors here, the intfieesy merely as 
fuch, had no intereft in thefe wines, but that right muft arife, 
if at all, from the fieri faaasy which could not take place here, 
as diere was a prior equitaUe lien upon them : That indeed 

whcK 
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\vhcre goods arc fpedfic^lly bound in equityt and a purdialcr 
without notice, tsfr. afterwards gains a legal right in them, 
liaving" advanced his money at the time upon the credit oftliofc 
Very goods, as fuch purchafer has an equal equitable lien, and 
the law too on his fi<!e, Lis right will prevail; but it is otber- 
wifo where the creditor at the time his demand firft accrued, 
relij'd only on tlie perfonal fecurity, and general ciedit of his 
debtor; there any legal rluht which he obtains afterwards in 
any of the eflTcfls of l^s debtor, mult be fubjeel to every fuch 
trull or equitable lien, which they were liable to in ihe hands 
t)f rhe del)tor liimfcif, and fuch creditor can on’y itniid i.u die 
place of his debtor; as in the c.ile ol bar.icj i;ptc'‘, rlu x':, 

tJio’ perhaps equally cr. (‘itnrs v. ith at-/«' ticrs ''v}:o have 
before obtained an equitaUr hen on any of the Laniimpi'c tC- 
fccls fpecifically) and have tlic la-.v na ilxir li. too, the 
poi;y of the bankrupt’s efieeb being vefted in the allig-ices, \ec 
they mull only Hand in the place of the bankrupt, and take Ms 
l ib els fubje£l to all thofc equitable charges, which thev i. tre li¬ 
able to in the hands of the hankiupt. /hi/e S.'/L 4/9. Tnyhr 
V. in.'ffl.Tf an<l Bq. Caf, Abr, 320. Tittr^^ v. J'r<iucis. 

Mr, S A e contra infilled that th.: creditors had no riglit to 
bring a bill to have this award carried into exeturioo, lu't being 
panics to the fubiniflion, nor coneeviied therein, it being a 
lu.'ttir altogether tranfaclcd bctw’eon atul only; 

and therefore as the creditors would no: ; t all be concluded by 
this award, Init at liberty Hill to puvfne their remedy as they 
tliougiit proper, for the recovery of their debts, there was no 
rcMibn why they (hould have any benefit from this award, bc- 
i.Illicit h.ipper.ed to be in their favour; he relied likcwifc on 
tlie \, ant of fuilicient evidence on the part of the plaintiffs, to 
pro;c tlie acquicfccnce of Fcu'Ur in the award, or even his 
knowledge what the award was; and indeed the only e vidence 
to that purpofc was his applying to t);e arbitrators before the 
; w.;s finally made, to let Idm Lave part of the v. iiie to 
carry on Lis trade with (which the arbitrators would not com¬ 
ply wiih), and his agreement afterwards with HamUton to have 
the wines depofited in the hands of Haytvardy but no evidence 
that he was prel'cnt when the a\var<l was made, nor any other 
tvidcnce that he was informed of the contents of it. 


Lord Chancclhr: A bill to carry .in award into execution 
when there is no acquicfi'cnce in il by tlie parties to the fuh- 
niiihon, or agreement by them afterw.irds to have it executed, 
w'ould certainly not lie ft); bur the remedy to iuforce a perform¬ 
ance of the award mull be taken at law': It has been faid the 
evidence here of FnvLr'o agrci.nicnt to the award after it w'as 
made, Was not fuilicient to iourid a decree on; but what he 
“principally relied on was, ih..; none of the plaintiffs, the 
creditors, were parties to the lubin nion, nor did it appear that 
they were lb much as privy at all to the tr.tnl'aclion; and tlicre - 


AbUlw^lImt 

lie rocjri; .ta 
UW311J Ir.'jj cxe-' 
cucio:'. where dit 
parties s> the 
lubmillion .I0 'UK 
acquivtce e: i:, 
nor .i^rre st;er- 
Wiiii. .0 h«ie it 
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m-ait bs iritoiKe4 
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(l) Sec Nartpnv My'ntlh 2 i'J'a. Itea- JliVy 1 Eq. Ah, 51. 3 J\rn. 444. S. C*. 
304. 2 /bvi. 24. S. C. B'.jLop V. H\l~ 

fore, 
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fore, a$ they were under no obligation of abiding by tlie aurardy 
oxt et . ought not to have the benefit of it; and in reading over 
tie award (which, at the time of making it, was taken down 
in writing), he obferved it was calculated only for the indem¬ 
nity of Hamiltm againft the failure of FoivUr^ without any re¬ 
gard had at all to the creditors, there being no provifion made, 
that the wines Ihould be fold, or otherwife employed for raif- 
ing money for the payment of debts of the plaintiffs: that 
though an agreement made between the two partners, and 
particular creditors, to appropriate a particular part of the 
partnerfliip efle£bs for tlic payment of thofe creditors, might 
create a lien on thofe goods fpecifically for the payment of 
their debts, in preference to the reft of the creditors; yet an 
agreement of that kind between the partners only, would cer¬ 
tainly not difable any of the creditors from purfuing their re¬ 
medy at law againft the cfleds of the debtor, any mute ihaa 
if no fuch agreement had been made. 

The bill difmiffed. 


(B) For what Qiufes jet afiue^ 


Juat the i 8 th, 

1717 * 

Cafe 21. 

S. C. cited 77^- 

MT, S 9 I.pl. 10 . 

aVef. It. 
jL and his unfe 
covenant in ard- 
de* before mar- 
siage, in con- 
fidendon of 
9000/. the wife’s 
pordon, to re- 
leife all the right 
dutmisbtaccnie 
to them oat of 
her fither’s per- 
ifinul eftate, by 
dw cuftofflof 


June the i8th, 1737, Upon Appeal from the Rolls. 

JHary Medcalfe Widow, ami William Ivet^ 

William Ives and Ann his Wife by crofs Bill, Plaititifft. 
Mary Medcalfe and Richard fohnfcn and Wife Defendants. 


T H E bill in this cafe was brought to have a fpccifick per¬ 
formance of articles made on the marriage of the defen¬ 
dant Richard fehufin^ whereby the faid defendant and his wife (i) 
covenanted, in confideration of 20C0/. the wife’s marriage por¬ 
tion, to relcafe all the right and ititereft that might accrue to 
them out of her father’s perfonal eftate, by the cuftom of the 
city of London^ he being a freeman, and alfo to let afide an 
award allcdged to have been unduly obtained upon a fubmif- 
fion of the controvcrfics between the parties, concerning the 
right to this orphanage part. 

As to the firft part of the cafe, the defence made for the de¬ 
fendant was, that the cuftomary part being a mere poffibilify, 
and contingency, which might or might not happen, it could 
not be releaicd, and if it could, that, at the time of the arti¬ 
cles, the wife was an infant, and fo not bound by them; be- 
fides that the 2o0o/. was no confideration for relcafing fuch 
^ an intcreft, the wife’s father, one Riffelt having diejl Mr'orth 

upwards of 20,000/, 

Lord Cbanetllor: Though hardfliips may happen on my de¬ 
termination, yet thefe are confiderations too loofe either for a 
judge at law, or iii this court, to lay any weight upon; and 

{i)The articles were dated the 4tli then underage. Rey;, Lii.S. fd, 
lay of jf/^nioiTr 1703, and the wife was 445. 

Imuft 



3iDat)i ano atMtrement 


63 


I muft (lelcrmlne acconUng to the fafts, by tlic rules of law, 

and of. this court: in this cafe there appeared to be a valuable **«**''■• 

conflderatiun for the agreement in the articles, becaufe, at the 

time die 2000/. was given, the defendant’s wife was intitlcd 

to no part of the eltate of her father, and it was.given for her 

advancement in the world, and it is liigiily reafonable that 

fuch kind of articles lliould be carried into execution, and that 

w'hen a father is bountiful to his chiktren in his life-time, that 

he fliould have his affairs fettled to his own fatiafaflion. 

As to the objeftion of the cullomary part being a poflibi- The hulband!« 
lity, and merely in contingency, it is of no weight, for there JenStStS 
is no doubt but it might be rcleafed in equity (i); but licre it is a the wife wasun- 
covenant which the defendant is bound by in all events, and 
it is no objedion to fay, the wife was underage*, for though ^^^ypYtoWm in 
in this refpecl, if the hufband were tlead, the articles would Un? ntht of hi* 
not bind her, and fhc would by furvivorflnp be intitltd to the 
cuftomary fh.rrc, as a chofe in adion not recovered, or rc- his nicafe will 
ceived by tlic Imfband ; yet he being alive, it is a matter that hiutiher. 
accrues to him in right of his wife, and he may releafe it, and 


his releafe will bind her; and therefore It was reafonable he 
Ihould perform his covenant (2). 1 found my opinion too on an 

old law well known in the city by the name of Jud’s law, 
whereby a Iiudiaiid was auihorifed to agree with the father 
for the wife, though (he was underage (3). 

Upon tliis another queiiion arofe, whether the orphanage 
ihare, fo to be rcleafed by tlie defendant, fliould fall into the 
dead man’s part, and go wholly according to his difpofiiion 
of the relidue of his cllate, as a thing purehafed by him; or, 
whether it Ihonld fall into his pcrfonal eflate, and be diflri- 
buted with it according to thccnllomr And at firft I inclin¬ 
ed to think th.it it was in the nature of a purchafe by me fa¬ 
ther, and fo wholly in ids power to make a difpofitinn of it 
by Ids will; but, upon liearing tlic Attorney-general to this 
matter, 1 am of opinion, that as in equity things covenanted 
to be dune, are as things aftually done, it muft be confidcred 
as if the hulb.ind h-ul aclually rcleafed, and fo is an cxtinguifli- 
inent of his wife’s right to the orphanage p.irt, and being an ex- 
tinguiflimcnt of the right, it leaves the eftate of the failicr as if 
it had never been charged with it, and muft therefore be con¬ 
fidcred as a past of his general pcrfonal eftate, and not to go 
w'holly to the executor of the father, as a part of the dead man’s 
fliarc. C.ifes cited, 1 Vmi . 6, 2 Vern, 665, d< 56 , 1 IVill , 

645. 2 /F;//. 527. (q). 


The hulband's 
coviiunclng to 
rcIcoTcjUanex- 
tinguillnnent of 
the wife's right 
to the orphanage 
part, and if lb, 
leaves rhe eftate 
of the father as 
if it had never 
been charged, 
and therefore 
muft be con- 
lidercd as a part 
of his general 
pcrfonal eftate, 
and not go whol¬ 
ly to the father's 
rxccutor, as a 
part of tne dea^ 
roan's Ihare, 


(1) So Blundflv. Barker, i P. U'. 639. (3) See Htarn v. Barber, pofi. 3 r#/, 

646. 6'ajf v. BAltba, z P IV. 273. 213. 

j'er'v. Savage; z S/ra. 947 Stcus if a (4) So Pa/ty v. Dejlmvtrie, 3 P. tV. 
mere velmtary releafe. Morr 'u v. Bur~ 320. RUmsv.Bunvugin />§/?. 403 ./«/?. 

Tfitgh, {xfi. 599. 2 fc/. 029. S. C. Read v. Snell, f aft. 2 

(2) BlunJtl V. Barker, I P, H\ 640. voK 644. lla/l v. Lumley & other cafes 

Mn-rre v. Burrvsgbs, poft. ij 02 . Cited, in Temk^as v. Ladbreki, 2 Vff, 592. 

VoL, I* F As 
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ivBs V. As to the award, he decreed that it ought to be fet afide, !it 
MiBCAtF*, rcfpeil that the articles were Ihewn only to one of the arbitra- 

both, and he to whom they were not Ihewn 
or where tLy ’ fwotc, that if lis had fccii them, he believed he fliould not have" 
make their ward made fuch award: His Lordlliip held therefore, that it was un- 
wf*ou**helrfng obtained, but agreed to the general rules in cafes of awards, 
each party, a that the arbitrators are judges of the parties own chufing (i), 
court of jufticc and that therefore tlicy cannot objc£l againfl tlie award aS an 
Md avLtdfuch wweafoiiable Judgment, or as a judgment againll law; but where, 
swrrd (3). as in the prefent cafe, arbitrators are deceived, or where they 
make their award clandellincly, without hearing each party} in 
fuch cafes a court of juftice ought to interpofe to frultratc and 
avoid fuch awards (2). 


In this cafe the plaintlff*8 bill was offered to he read as evi¬ 
dence for the defendant, and being objected againft, it was 
Chin*V^c!nn« Jit law, the rule of evidence is, that 

be rcc':!^JcjTn'° a hill in chancery ought not to bo- received in evidence, for it 
evidence .it iiw, is taken to be the fuggeftions of counfel only; but in this court 

” .. it has been often allowed, and the bill was read. 

Ilis Lordfhip reverfed the order of difmilliun, atid declared 
that by the articles of the 4th of Febriutry 1703, the defendant 
Johnfon is to be confidered in equity, as barred of any cudom- 
ury lhare in right of his wife, or otherwife, of the perfonal 
ctVate of theteftator IFilluim Rujfill (4). 


I ^5 1 


yet ill thi^ conr: 
tt ni ly III' 'Ciid, 
a'iJ h'i> bf n oi- 
tCil .iiowed 0, 
evidence. 


(1^ TitUnfon V. PcVit, poj}. 3 vol. 5*9. 
(z) t'ide Corneflrt't v. Cecr, 2 Fein. 
705. Ridottt V. Pain, p>Ji l vol.4.94. I Vtf. 
II. S. C, Tittenjhi v. Pie:, pofi 3 tn/. 
529. Anon. ibid. Chilcoi v. Lc^iiJ'ne, 
a Fef. 315. Knox V. Sy/urif.vds, 3 Sro. 
Cba. R>'p. 360. Kampp'.rti v. Faun^, 
foJI. 2 vol. 155. note. i. 

(3) U appearing tnm Mr. RlUkcr, the 
arbitrator, uoiniiiated on the part of the 


plaiutifF and Mrs. Mitcalh.-, v.-as not 
informed of the contents and efFedt of 
the f.iid articles, and both hills now at 
hearing, praying to fet afide the faid 
award and rAenfa, it wjs oidercd and 
decreed, that the faid award and rdtaLt, 
e.'Ci.LHted in puifuan.c tleiyof, be fet .aJiie. 
Reg. IM. B. 1736. ful 447. See Non.iie 
V. Ponder, NAJ. Cha. Rep. 6 . 

(4) Lib. B. 1736. fol. 447. 
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'Banlirupt. 

(A) Concerning the Commiffion and CommlJlfoner:, 

(B) Rule as to the Certificate, 

(C) Rxile as to AJfignees, 

(D) 'Joint andfeparate Commiffient 
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(F) Ride as to Landlords, 

(G) Rule as to Comp^ttion^ 

(H) Rule as to Creditors, 

(I) Contingent Debts, 

(K) Rule as to Drawers and Jndorfers of Bills of Exchange, 
(li) Where AJfignees will be charged with Inter^, 


tfentouiit. 

(M) Rult as t» Pnrfnerfljip, 

(N) R'i!e as to C'tfls. 

(O) The Conjlriicllon of the Repealing Claufe in the Tenth of ^uen 

Anne* 

(P) Rule as to Diuhlenels. 
iQ^) Cotiiiitifion fuperftl'il. 

(R) Rule as to bankrupt's Attendance on Affignees, 

(S) Rule as to an Apprentice under a Commiffion of Bankruptcym 
( T) Rule ai to d'frounting f Notes. 

(V) Rule as to a Petitioning Creditor, 
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’ ■ 

(Z) What is or is not an AA of Bankruptey. 

(A.i) Rule as to Salts If ore Coinn.ijfioners, 

(lib) Rule as to iix.iniin;ithns taken before Gnnmiftoners, 

(Cc) Who are liable to Bankruptcy, 

(Dll) Rule as to his AUonvance, 
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(Ff) Rule as to ‘he Sale of Ofjiees under Commijfions of Bankruptey, 
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fHh) IVhcrc there is a Truf for a Bankrupt'i Wife. 

(li) IPhat it a Trtul'ng to make a Alan a Baukrupt. 
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(Mill) Rule as to Profctuiicm a^ainf him for Felony in not fur, 
rendering Kinflf, 
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(Oo) Rule as to mutual Debts and Credits. 
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(QjO A>«/. as to a Ccr.'tfeaie fre:: C.mmfioncrs to a fudge, 

(Rr) The Bffecl cf A '/uifeenee under a Conimifku, 

(Sf) Rule as to Debij earrying Intere/l uiuLr a Commifon o 
Baukrnpfev, 

(Tt) Rule as to Principals and thtir I'aFlors. 

(Vv) Rule ns to Annuities under Commifions of B.vikruptey. 

(X-lu) Rule as to taking out a feeond Commiffion. 

(Ww) Rule as to an open Aecsunt under a Commiffion cf B.!nh, 
ruptcy. 

(Xx) Rule as to Principal and Surety. 

(Yy) Rule as to the Infolvent Debtors' 

(Zz) Ppde as to a Bankrupt's future F.fffcAs, 

Aaa) Rule as to a ceffto honorum. 

(Bbb) Rule at to Depofts under a Commiffion of Bankruptey, 

(Ccc) Rule as to Relation under Commifflcns of Bankruptcy, 

(Ddd) Rule as to an Extent of the Crown. 

(Eee) Rule as to Creditors ajfenting or dijfenling to a Certifeate, 

(Fff) Bankruptcy no Abatement. 

(Ggg) Arrefi upon a Sunday for a Contempt regular, 
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(A) Comertiifsg the Commlffion and Commiffio 


ftoners* 


March the 13th} 
> 737 * 

Cafe 22. 




Cafe 22. /V trade, and have a commtfTion of 

£\_ bankrupt awarded againll them jointly; the bill was 
A commiirion of brought by a pldintilF, fuggelling that he was a feparate cre- 
aaijri'n.il*e- demanded by the hill; die defendant pleaded 

cu:!j.iinth< iirrt hIs Certificate, and that the debt accrued before he became 
initi-icr. Sepa- bankrupt. 

maj'o'n'e^Hder qucHiou is, How far feparate creditors are affedled by, 

a j.)tnc commif- or can acl under a joint commiflion of bankrupt? And Mr, 
Aeir ilcbu*^™” /frerw; for the defendant cited, ex parte Crowder^ 2 Veru. 706. 

where feparate creditors were allowed to come in under a jc int 
commilfion, but the joint efl'cdVs arc firll: to be api)licd to pay 
the partnerihip debts, and then the feparate debts; and as to 
the fepaiate effc£ls, fir ft the fc parate creditors, and aftci wards 
llie partrerihip creditors are to be paid out of thv, lame; and 
therefore the plaintitF might have proved his debt under the 
commiftion. 

Objeclion, That it was rot aftirmed in the plea, tJjat the 
certincate was Cgncdby four fifths in number . nd value. 

Mr. Attorney General for tin; plea ui^^i’d, that futli a parti¬ 
cular avernient was not ncccfiary in tlsia ti,uir, tl.nugi it r.-i^ht 
be fo at law, for it is to be prcfiinved here, till the contraTy is 
proved, as the plea fets forth, that the curtiilcatc hau been al- 
lovvctl by Lord Ch.inceJhr. 

Lord Chiuirelior; As to the objecl ion of Its being a joint com- 
milfion, that is no objedlon, for it airctl.' joint and kparate 
eftates, bccaufc it is ne^ er taken out but where both are bank¬ 
rupts-, a commiflion of bankrupt is an adlon and <-xei.ution in 
the firft inftance. Snupofe an atT-ion agdnft tv.o partners, and 
judgment; feparate eftates are liable to latisfy that judgment; 
fo in eafe of bankrupts, feparate creditors may come in under 
that connmiTion, a;; well as joint creditors {i). 
tfabiafisupi As this court niarflials ilcniands and fecurilie?, fo joint cre- 
uniie/roin*'* ‘lito^s, as they gave credit to the joint eftate, havt fiyl their dc- 
«Uniflwnr«t eftate, and feparate creditors as they gave 

UifctuTg*!, him credit to the feparate eftate, havetheir dtmand on the fe- 
f-ptfiWMwal P‘W'5»tc eftate; the joint commilfion therefore difeharges them 
asjviat. from {‘I! their debts cxprefsly by the a£t of parliament, which 

does not mention joint or feparate debts (2): but if the bank¬ 
rupt has fince the certificate made a new promife, that deferves 

a confi<!cration, and' intitles the plaintiff to a difeovery; and 
therefore his J^ordfliip ordered, Uiat llie plea ftand for au 
anfwer (3). , 

(1) Sie ex parte Sand'll! t pejl, 68. Ex petite Yah^ note A. iliJm Wkies v, 

(2) So Hc'jh*a cafe, 3 P. //■' a4- Strahan, 2 Stra. 1157. 

(3) *737* fol. 188. it 
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Ex parte Smidutt 


March tfie »9th, 
17 - 43 - 


A Petition on behalf of creditors upon the fcparate cfiatc commiffioneM 

of two partners, againtt whom a joint commiflion is now h,we no power 

depending, to be admitted to prove their fcparate debts under ^*'*'*”“'"•8 ft* 

the joint commiflion. Lord Chaticellot made an order accord- to^rov"df*^” 

ingly, upon their bcjiring a proportion of the expcncc according u 4 cr •joint 

to the value of tlie two ellates : commifjismrs. ke /hid, haw not a 
^ Ti- .1- -.1 . j- a- /V without the fanc- 

pou'er of doing this lutthoiU the JanRion of toe court (i), tion of the court 


(l) ex parte Crevtder, 2 Fera. 706. Davits 373. Tvifs v, MaJJej, ante 68. 
£v parte Cook, ^ P. If'. ^00. Datfe/s Ex paile Bamlitr, pop. 98, Jn the mat- 
cafe, 3 P, W, 24. Crfs v. Du I'tejmy, ter Ot Shi/Jon, pop. 138. 


Ex parte Siiupfon the Elder, J'homas Simpfon and yohn Shrijfo/u ^upvfi the ift, 
the Younger: In the Matter of yfph Breivuiug, a iiank- 
rupt. 


TjRou'iiiug did in his own name contraft witli the commif- 
floners of tixe navy, to furnilli his majcfty’.s fhips with flop 
tioths, but the fame was in truil for himfdf and the petition¬ 
ers. (Ill the 24th of Nov. 1742, articles of agreement were ex¬ 
ecuted by him and the petitioners, whereby all t!:C parties were 
to Iiave an etjual part in the contract, and the occomits ’tvere to ke 
ft tied, ntul Jig/itd every fix months; and in cafe any of the par¬ 
ties fliould die, or be rendered unable or incapable to carry it 
on, in Jus or their own riglit, llicn tlie fliarc of fuch party dy¬ 
ing, or becoming incapable, fliould be veiled in the furviving 
and capable parties, and the executor of fuch dying or iticapa- 
ble parties, llioiild on retiucll make a legal aflignmrn* to the 
furvivors or capable pavtici, and they fliouhl give bond for the 
value of liis lhare at tlie time of the fcttl'imcnt of the i half 
yearljr account, which was to be eonciufive to the executors or 
adniiniflriitors. 

Bronvning being indebted on the contra£l, and alfo largely 
indebted to tlie petitioners on their private account, made an 
afiignment dated tlic 2ill of January 1742, of his intcrett in the 
contra£l, to tlie petitioners, in the frjl place to fatisfy fuch 
fums as he then owed or any time after fliould owe to the pe¬ 
titioners on the contraft or otherwife, and after fuch payment, 
to pay the overplus, if any, to Bro-mning, 

III November 1743, tlie contract Handing in his name, the 
commiflioners of the navy, for the fafety of the public, direft- 
ed that file petitioners fliould be made parties to the contract, 
£tiul that it'fliould be carried on in all their names; and the fame 
was accordingly executed by the petitioners. 

On the 6th of Jan, 1743, the bit half yearly account touching 
the contra^ was fettled, v.ilued, balanced, and figned by 
Et'onmitig and the petitioners, when it appeared that the in- 
creafe of flock aiiling from proHts, from the commencement 

Fj to 


Cafe 24, 

Commifliuners 
upon >he day for 
cliufinE jfligncci 
arc noi to exa¬ 
mine ciidcally 
into the debt, 
but to admit cre¬ 
ditors for what 
they fwearisdue 
to them, as they 
are liable to an 
account alter- 
wards. 



6$ %8n6tu{it'. 

Exfafu tothatdftv, amounted to 4642/* 3 /* 4</< and that the Sank* 
SiMnoK. yypj received on account of the coiUra£l 28,525/. 16/. 

and had diiburfcd 28,146/. loj-. ^d. fo that he then remained 
debtor 380/. $s. •} dt to the coiuratt. 

On the 11th of January 1743, Browning fettled and figned 
the petitioner's private account, when there appeared to be 
due on tliat account to the petitioners 4615 /, 3 /» 7 </. and by 
tlie 24th of jlprily the day of his bankruptcy, there was due 
to thorn on the loparate account 9480 /. and upwards. 

After Brewning^ bankruptcy the Lords of the treafury 
were pleafed to imprefs to the petitioners to enable them to 
proceed with the contnicl 20,000/. to prevent any dillvefs to 
the feaincn, which, was to be repaid to the treafnrer of the navy 
by defalcation out of their wages from time to time as tlic fliips 
were paid off. 

In /ipril laft a commiflion of bankrupt ilTucd agalnft Brewn- 
if/gj and the petitioners attended at (iuililhall an<l offered to 
prove their debt, but the commilFioncrs refufed to admit them, 
infilhng the 2o,oco/. was to be accounted for as to one fourth 
part to the bankrupt; which the petitioners informed them 
could not be done, for if creilit w'as to Ik.* given for it on one 
fide of the account, it was a debt duo to the treafurer of ilic 
navy on the otlicr; fo that it made no variation therein : 
however tlie comniilTioners ihotight proper to pollpone the 
choice of aingnces, and therefore the tippliciitkn to the court /V, 
that the petitioners max be admitted to prove a debt of 94*801. and 
that the commijf oners max proceed to the choice of tifignecs. 

Lord Chancellor: Tlie act of the 5th of ilie prefent king 
fays, “ The commiflioners lhall forthwitii, after they have 

declared tlie pevfon againll; whom a conimillion lliall ifllie 
“ a bankrupt, appoint a time and place for the creditors to 
“ meet, in order to chufe an ailignte or aflignees of the laid 
“ bankrupt's eftate and ciTccl.s.” 

Tlie creditors prefent at fucli meeting are intitled to vote, 
unlefs fome material ohjodion ugainlt them, and the majority 
in value to determine the choice, which makes it a confiderablc 
queiltcn, whether creditors fliall be admitted or not. 

The application here is, that I will direct the commiflion- 
ers to proceed to the choice of alTignccs: this is nothing more 
than what is their duty, and therefore fuperfluous. 

The crofs petition is, that I would pollpone the demands 
of the petitioners, and dirc£l the commiflioners to chufe aflig- 
nces, without admitting the petitioners to vote in fuch choice. 

The petitioners hy tlieir affidavit fwear to a balance. 

But the great objc£Hon is, that this is not a complete ac¬ 
count, and therefore the whole ought to be taken, before the 
petitioners ate intitled to be admitted creditors undet tlie com- 
miflion. 

Now as to this, the petitioners fwear that on the partnerfliip 
the bankrupt was only a debtor for 380 /. 5 r. 7 d, 'Whether the 
account is llri£lly made up between them I cannot fav, but t 

' rather 
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rathet believe not, for U Is no more than refts, or like a compu¬ 
tation between partners in die hrewhoufe trade. 

Burthen it is laid, here is a luni of 20,000/. paid by the go¬ 
vernment lincc tiic making up of this account, and that this 
ought to be brought into the calculation. 

But I look upon it to be a loan only from the government, 
for It is dated in the memorial, that whatever fiun flinli be 
adv.anced by the government, the treafurer of the navy has it 
in his power to retain ihis again by way of defalcation: fo tliat 
this is only in die nature of an imprefs on the part of tlie go¬ 
vernment, and therefore may be laid out of the cafe ; and If fo, 
here is a man ready to prove a debt a certain liquidated demand 
upon a dated account. 

But fay die petitioners in the crofs petition, Tufre are olher 
afreuNts mt made up, and therij^ore ihty Jludl not he ollvived lo prove. 

Suppofc a debt due on a bond, and an open account befides, A creditor hy 
the creditor finally is to be admitted creditor only for the anJan 
balance; and yet notwithdandiiig it is every clay’s expciicncc 
that he is admitted to prove the bond debt, but Ifill the com- be admitted to 
iniflioners may take the account afterwards, and the creditor p«>'c the bond, 
diall be intitled on a divuli iicl to no more ilian wliat appears to n:‘:ift«utrs may 
be really due to bun on llie halaiw e. t*ketheae- 

As it woulii be extremely liard to exclude perfoiis who tnay a*diviaen"d ilc'^ 
pcrliaps be the greatell creditors, till the account i:: deterinin- ihaU be intided 
cd, which may be the work of feveral years; ami as it may be 
necTifary and convenient tliat afligiiees Ihould immediately be * 

chufen, the coinmilfioncrs ilicrcfore are not critically to exa¬ 
mine into the debt, but to admit creditors upon their oath for 
what they fwear is due to them, as they will tllll be liable to 
an account afterwards. 

His Lordfliip therefore ordered that the coinmiflloncr- 
fliould permit the petitioners to make proof of thtir debt-^, aiu! 
that they Ihould at prefent admit them creditors for - hat they 
Ihould fo prove, and that they ihonid proceed to the ciioice of 
allij^tiecs. 


£x parte Simppn and Others. Dfce^kr th® 

siu, 1744. 

N purfuance of the order of the firft of i744j 

petitioners attended the commilhoners on tlie 24th of y/.v- a creditor in dl 
gnjl lall at (.tuildl-idl, and a dcj'ofition was prepared for the pe- countrotfg'ht ni 
titioner ^Thomas Shnpfon, who ollercd to fwear that the fuin of 10 be excluded 

■ * ■ till ihc .ii'C'iuiit 
htikci., bccJttle 
then the choiceof 
alt!gnec« might 
ariK- t'rom ami- 
noi p-irt in value 
ot the crediton; 
but ftiil, it com« 

miflianers hive juft grouaJs to doubt (he debt, Uiey do right to admit k only at a Jaitn. 

And on the 5th of Decetnber inflant at a meeting under the 
$ommiflioa agalnft Browning, for the creditors to prove their 

F 4 debts 


8000/. and UpVvurds was then lulnally due to him and his 
partners; but two of the coramiflioners refufed to adniinifter 
the o^th, unlds he w'ould deliver up the airigiiment given by 
the bankrupt, dited yanttary ti, 1742; whereupon the choice 
of allignccs was again poftponed by order of the eommiflioners. 
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debts and cbufe alHgnces, the petitioners attended and fwore 
to a debt of 8000/. and upwards, due to them from the bank¬ 
rupt upon balance of all accounts, and in their depofition 
waved the alBgnment, and all benefits thereof; but notwiih* 
{landing they had fworn to their debt, two of tlic commif- 
floiiers refufed to allow it, or to permit the petitioners to vote 
for alTignees. 

And therefore they now pray that they may be admitted cre¬ 
ditors for their debt of 8000/. and upwards, and to vote in the 
choice of aflignees of the edate and ef}e£«s of the faid bankrupt. 

Lord Chancellor: The queftion is not now whether the pe¬ 
titioner is to be admitted a creditor at all events for 8000/. but 
whether he is to be admitted fn as to join in voting in the choice 
of aflignees} for there arc diftin£lions in the act of parliament, 
and after voting in the choice of aflignees his debt ts equally li¬ 
able to be difputcd before the commiirioncrs, or in this court, 
notwithdanding it hv\s been fo admitted. 

And this plainly appears from the claufc in the acl relating 
to credit, “ And be it further enaded by the authority aforc- 
** faid, that when it fliall appear to the commiirioncrs, or the 
major part of them, that there hath been mutual credit 
“ given by the bankrupt, or any other perfon, or mutual debts 
“ between the bankrupt and any other perfon, at any time bc- 
fore fuch perfon became bankrupt, the commiirioncrs, or tlic 
** major part of them, or tlic alfignccs of fuch bankrupt’s cflatc 
{hall {late the account between them, and one debt may be 
fet againll another; and what fliall appear to be due on cither 
** lide, on tlic balance of fuch account, and on letting fuch debts 
** agalnd one another, and no more, lhall be claimed or paid on 
either fide refpodivcly.” 

How does the matter rcfl then ? There may be In the cafe 
of merchants, or as this is, in a matter of contract with the 
government, an open account, and if there docs not appear to 
the commiflioners any rcafonablc ohjedlion to the fairnefs of 
the debt, the petitioners ought to be admitted, for the alBg-icts 
Aiay afterwards fettle the account, or it may be done in an ad- 
verfe way. 

If it was to be taken that in all cafes of open accounts the 
creditor ought to be excluded till the account is taken, the choice 
of aflignees might arife from a much minor p:irt in value of the 
creditors, or the choice of aingnecs might be fufpended for foinc 
years from the necelHty nf a previous full in this court. 

But notwithdanding this, if commiflioners (tho’ the creditor 
has made a pofitive oath) have juil grounds to doubt the fairnefs 
of the debt, they do right to admit it only as a claim (i). 

As to this particular cafe, 1 think the petitioners oi^ght to 
be admitted to prove; the doubt arifes upon the examination 
before the commiflioners, and upon the alfidavit of tlie bank¬ 
rupt, and the great obje£lion that there has been no account 
taken of the profits of tlic partnerfliip between the petitioners 

(l) ExJ>artc ff'etJ, 

and 
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anil the bankrupt, and it is fwom pofitively by Browning that he 
has not been paid any thing on account of the profits, nor has it 
ever been fettled between them. 

But I am of opinion this is not true; no llritfl: minute ac¬ 
count has indeed been taken of profit and lofs j the flops tliat 
they fend out arc in the hands of agents, while fleets are abroad, 
and therefore no final account could be taken, and for this 
reafon the articles provide, the account fliail be taken half 
yearly, and that if cither of the parties become bankrupt, his 
reprefentatives Hull be intitied only to the profits of the lail half 
year’s account, and the rifciuc mufl be deducted as well as all 
other charges. ’J'liis tlicrcfore iloes not remain as to the bank¬ 
rupt an open account, for he is exprefsly by the articles to be 
bound by the lull half year’s account or a Hated one. 

If the petitioner was not to be admitted as a creditor it would 
be laying down a rule that every account, where there is mutual 
credit between bankrupt and creditor, mufl ftijl be fettled before 
lie can be athnirted to vote in the choice of aflignccs, and w’ould 
be produ^fivc of very had confcquences. 

T do tl'.ereforc (a- icr the conimiflloncrs to admit the petit!- See i Cooke’* 
oner’s crcditijrs for the fum of 8000/. under the commiflion 
;»g'aiii(l. Breiu/ii/;g, and tiiat they he alfo allowed to vote in rcfpeCl 
there!)! in the clu.)icc of an aitgnec or afhgnees of the laid bank¬ 
rupt’s eilate •, but the fame is to be without prejudice to any 
remedy that may her-'after be taken by the allignecs wlio (lull 
be cliofen, or any ut the bankrupts creditors to controvert the 
petitioticr’s debt. 


A'v Parfins. 


Ja'tyjry rite 
3zd, 1746. 


T H E petitioner ftatos by his petition that he ne”“r car- Cafe 26, 
ried on the traile of a brewer, nor any other trade wliat- s c 

foever, nor did he ever feek or get Ills livelihood by ’^”ylng 
and . 4 e!iing of any war-s, goods, or racrchandi/.es w'hatloev<.r, 
as people in traile ufually do; and being advifed he is not liable commiflioa of 
to ail or any of the llatutcs made and in force concerning bank- . . 

nipts, by the ilcfcription of a brewer or any other whatfoever: j|jj 

therefore prayed that no coinmilhon of bankruptcy might be fealcd 1 k‘ h»d been 
againfl the petitioner, till he hail an opportunity of being heard 

by his couiifel againfl the itfuing thereof. iiig tlifircof. 

Lei ,l Cbtki^tHcr 

fuid he did nat iipprove of caveats apainft commhlliins of baskiuptcy fiom the g’nsrai incanvcnicnce, 
as ilki-y will [.ive .in opporiuniiy to pciiuas againlt whom tliu eoaimi^on is to be taksn out to aukn 
awaj witli their efteftj. 


Mr. Parfons the father, by his codicil to liis will, diicfls 
Mrs. Ptirfjus Hull carry on the trade of the brewhoul'c lor the 
benefit ofliis fon, till he arrivcb at his age of £i. 

Tl»c fon attained his age of 21 in Avg^fl I74v 
Lord idjuncellor: I ordered this attvndinu'e on the petition, 
bccaufe 1 cio not approve of caveats agatidl commifl.ons of 
bankrupt before they iilue ; there Jiave been feme few inllancos, 

but 
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Ae fam tut I hop« this win tc the laft, becauCe itwilt be agreatiitcon- 
venience in general, as it will give an opportunity to perfons, 
againil wl.om the commiinon is to be taken out to make <away 
their eiTcfts. 

His Lonlfliip orilcred, that the coiiimifllon of bankruptcy fliouKt 
iflue againlt the petitioner, apou the petition of Williain Bdchitr^ 
and that the commiffioners ftiould be at liberty to proeecd fo far as 
to decree the petitioner a bankrupt, and to make a pruvifional 
aflignment of his citatc aild efle^fs, to an afTignec to be appointed 
by them under the faid comniiifion; but the coimniirioners arc 
not to iflue any warrant of feizure againft the petitioner’s efltfls, 
nor to I'umnion him to furrender himfclfj and further ordered, 
tliat tlie parties proceed to a trial at law in the king’s bench, up¬ 
on tlie following iflue: Whether the petitioner 'John Parfonsy on 
or before the iprh of ymnmy inflant, was a trader M’iilun the true 
intent and meaning of the Itatutes in force concerning bankrupts 
or any of them; in wliich iflue BekhUr is to be plaintilF, and tl>e 
petitioner is to be defendant ? When, after the trial fliall be had, 
either of the parties are to be at liberty to refort back for further 
diredlions* 


Kurtmitr Ae par/i T/:cn:aJ» 

1747 - 

Cafe 27* ^ I ' H E bankrupt petitioned to fuperfede the commlflion againil 

J, him, bccaufe the petitioning creditor’s debt arofe only 
A note given be- from a note that had been indorfed to himj after the petitioner 
tolOT** committed an acl of bankruptcy j but as it appeared that the 

indorfed aLr,i* HOtc itfclf was given bcforc any acl of bankruptcy, though imlorfcd 
» ^br o^n after, Lot'd Chancellor thought it a debt ujmn w hich the petitioning 
Ac creditors might take out the conimiflioii (i). 

• coouniflianof 
kaoktwptcy agaioll the drawer. 

(l) Anon. 2 Wilf, 135. HaJJiJotty l S. Lata 22. Sec Expartt 

la, 1 P. U\ 782. 


(B) Ride as tc the Certificate if a Banlrupt. 

Viie the Cafe ef Twifs o. Mafley, under the Divi/lony ceneerning 
the CenmUfioti and Ccnimiffmcrs, 


jKnMrftheasf, 

Cafe 2S. 


Ex parte EydelL 


F our parts in five of the petitioner’s creditors ,in Map 

1740 figned the bankrupt’s certificate. 

• tani(nipti>mg Anthony Danfie and Jofeph Morfwy who liad only claimed 

of 4000/. under the commiffion, petitioned fome time 

ma^l^n,*who foggefted fnud and collufion between the bankrupt and his fon. At a meeting uf 
the cuounifBonen to examune Into this matter, fevcral new creditors came in and proved their debit} 
hut at they did noc join in a pedcUm to fet afide the certificate at fraudulently obuined, the comt would 
aordelw the uUosn^ tbcicof, hut left the claimant tu bring abiU ii be tiwught proper. 

• a » 
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m December lafl: againft the Chancellor’s allowing the certificate^ 
upon fuggeftion that the bankrupt, by collufion with his fon, had 
conveyed away an eftate of aoo /. per am, to the Ton without any 
confideration. Whereupon his Lordthip on the aad of December 
ordered, that it fliould be referred to the commiflioners, to in¬ 
quire into the conveyance made by the bankrupt to Rickard Fydell 
his fon, and the confideration thereof; and likewife as to the Aim 
of 3863/. mentioned in the affidavits of Anthony Danjie and Jofeph 
Mtdrjon^ and the difpofition thereof; and the bankrupt’s certificate 
for his difeharge under the commiffion, was by the faid order 
referred back to the faid commiffioners, who were to certify the 
whole to the court with all the circumftances relating thereto; 
afterwards the bankrupt and his fon were feverally examined be¬ 
fore the commiffioners concerning the matters in the order men¬ 
tioned, and anfwered the fame to the fatisfa£fion of the com- 
milfioners, who by their certificate, dated the 15th day of January 
1^41, certified to the court, that they had reviewed the bank¬ 
rupt’s certificate, and that full four parts in five in number and 
value had figned the certificate. 

'I'hc petitioner therefore prays that his certificate may be al¬ 
lowed and confirmed. 

Mr. Fydellf the petitioner’s fon, being a member of parliament, 
the meeting was put off till the middle of Jutie, and two days 
before, Jofeph Morfin died; but at the meeting feveral other per- 
fons came as creditors, who had not appeared till then, and 
proved debts of ^ol. and upwards. 

Objected by the reprefeutative of Morfon^ that as he died but 
two days befoic the meeting appointed by Lord Chancellor’% former 
Older; there was no perfon who had any authority to appear be¬ 
fore the commillfoners in funport of the claim of 4000/. or to 
litigate the cqplideration of liie bankrupt’s conveyance to the Asn, 
and that none of Jofeph AIcrfu\ relations had any perfon-’l notice 
of this mating, and that as there are feveral new creditors, who 
have cojne in and proved their debts, the certificate already 
fignad IS void, as there arc not now' four parts in five in number 
and value who have figned. 

I.ord Chancellor. Upon looking into the ftatutc of the cth of 
tlie prefent king, I .«m of opinion, that every thing which is ne- 
ceffary to make it a good certificate has iiocn done in thiseafe; for 
the commiffioners are in the firll jdaee to ecrtil'y, that the bank¬ 
rupt lias in every thing conformed hlmfelf to the feveral direc¬ 
tions required by the feveral ads of parliament relating to bank¬ 
ruptcy, and are further to certify, that four parts in five of the 
creditors in number and value, 'laho have duly proved their debts, be¬ 
fore them, under tiiiscuminillion, have figned; all w’hieh has been 
done in.this.cafe, in the ufual form, fo that there is no citcum- 
.flance to diUiiiguiih it from the common cafes. 

If the new creditors w.ho proved their debts at the laft meeting 
had joined in a petition to fet afide this certificate as fraudulciii- 
iy obtained, and made out their fuggelUoiis, it would have been a 
lufficient ground to fet afide the former certificate; but as they 
have not doue it, and have acquiei'eed under it, it would be a great 
Vox.. I. F hardlhip 
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harddiip upon the bankrupt, to delay him any longer, and there¬ 
fore I mu ft allow his Certificate (i) *, but at the fame time I will 
not preclude the reprefentatives of Jofeph Morfon from making a 
further inquiry by bill, if they lhall think proper, into the confider- 
ation of this conveyance of 200 /. per ann. to the fon by the bank¬ 
rupt his father, that if it (iiould turn out to be a fraudulent con¬ 
veyance, in order to fecrctc part of the father’s eftedls for his 
benefit, the refidue of the eftate, after the mortgagees are fatisfied, 
may be applied for the creditors at large* 

(r) See Ex parte WilUanifin, fofl. 83. Z I'ef. 249. S. C. 


jritT'w/vr the 
4 th, 1713 . 


Bromley and others, Creditors of Sir Sftp/.<i'fi Jk'anee, PlaintiiTs, 
GooderCf furviving Affignee of Sir Slephtt Evutu e, 1 Defendants 
and others, .. - - 3 


Cafe 29. 

■ Where a bink- 
rup'.’* eftate 
fufficient to ray 
all, with .1 large 
furplus, creditors 
whofe debts car- 
riea tutcreft, 
Jhall be allowed 
intrreft for their 
rrfpcAivc debts 
fro.ii the time 
the 6o:nputation 
of h was ftopped 
by the comtnif- 
t£i>ners (i), but 
fttch as arc credi¬ 
tors by bo'td, 
rotbe»ond their 
penalties. 


O N the 31ft of December 1711, a commlinon of bankrupt 
iflued againft Sir Stephen Evance wlio was found a bank¬ 
rupt, and his perfonal eftate was afligned to Mr. Gooihre and 
othfrs, to whom his real eftate was allb conveyed; debts to the 
amount of 60,000/. were proved under the coininiilion, and on 
b mds and notes 4S60/. 13J. 6 el, but intoreft. was allowed by ibe 
commiffioners only to the 31ft of December 1711*, the plainiiils’ 
teftators paid 3//. in the pound towards the charges of the to:n- 
milfion: by four fcvcral dividends, all the creditors rereived aoj. 
in the poun.i, ainl when the laft was made, it appeared that Mr. 
Gihfcn one of the aifignees had then in his hand.s"jf4,3.4o/. e)s, 8r/. 
and in Michaelmas 1738, Mary Jf 'ard, as one of the next of kin 
of Sir Stephen Evance^ brought a bill againft Sir Cafar Chile! t'lC 
heir at law of Sir Stephen^ and againft Mr. Gilfm, and Mr. Goidere 
for an account, and the caufe in Plivcmber 1739 was lit 'iil liefojo 
his Honor, who declared Jiltny irard and Sir C,i/,ir C 7 .’/A/were 
incitled to an equal fhare of the furplusj Mr. Gi/foa and Mr. 
Goodere the aflignees, have at dilTerent times obtained flecreis in 
feveral caufes, whereby Sir'J-Wr// v/.v./s ellatc is cnercafed 
30,000/. and upwards, and is liiliicicnt to pay all his debts with 
a large furplus; and in reg.trd the plaiiuiil.-,’ demands by law 
carry inlerejly and m intereji has been allowcil after failure of Sir 
Stephen, they pray by ihcir bill, that the court will dirciSl the 
money paid by way of contribution to be refunded, and«givu fueh 
direclioris as they ftiall think proper for the payment of the in- 
tereft due to the plaintifts on their bonds and notes, and that 
what remains now in the utiignec’s hands, may be reuined for 
the plaintifts’ benefit. 

(1) Ex part! Morris, j Bio. Cba. Rep» allowance. See alfo ex pant Champion, 
79. S. 1 *. whare Lord Tbmlov) declared, 3 lire. Cba. Rep, 436. Ex forte Honkty^ 
,that he wauld not have allowed intereft, ibid, 304. ^ 
it hud biukc iu upta the bankrupt’! 

Ht.. In 
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la Feirmiy 171 r. Sir Stephen Evancis certificate was figned by S»omw» «. 
tbs commiffioners; in March following he died, and the ad of <•«»*«** 
Ap ril ][ 744, tlie certificate was confirmed by Lord Chancellor Har- 
court. 

The counfel for the defendant Mary Ward alledged, ** that as 

file was born after the death of Sir Stephen Evanct^ the plaintiffs C 7^5 J 

ought to be put to the proof of the bonds entered into by him, 

** for as the teftators and inteftates of the plaintiffs who fought re- 
lief under the conimiflion, made no other proof of their debts 
*' than by their oaths, the plaintiffs fhall now be obliged to make 
ftridl legal proof. 

They infilled likewifc, that as Sir Stephen Evanee obtained 
his certificate, and had been confirmed by the Chancellor, the 
debts owing by the bankrupt antecedent were difeharged, and 
** the plaintiffs arc not intitlcd to intcrcfl on fucli debts, efpccially 
“ as tlie certificate was figned by the teftators and inteftates of the 
“ plaintiffs i but in cafe the court fliould allow intereft to the fpe- ' 
cialty creditors, then tliey contended that the fame fhaU not be 
“ above the penalties of their fecurities.” 

Lord Chancellor; i’here are two demands in this cafe, one in 
behalf of all the creditors, to have the money paid by way of con¬ 
tribution, refunded out of the furplus of Sir Stephen Evanee* i, eftate; 
and the otiicr, that the boiul creditors, and all thofe whole debts 
carried intereft, may be allowed inrtreft for their refpettive debts, 
from the time the computation of it was flopped by the com- 
luiilioncrs. 

As to the firft, It feems admitted by the defendants, that the 
contribution nw>iu’y ought to be refunded out of the furplus; the 
piinc'ipal qucilion'therefore is as to the demand of intercll, and 1 
think that ought ^;o be paid iikewife. 

It came be^re me originally upon petition, and even then my 
firll apprehebfion was, that it would bear no great doub’ , but as 
it was infi'ked, there was no juft foundation for the demand, and 
that, i£>f determined it that way, my determination woid i have 
been 'liibje£l to no appeal, 1 chol'c to have it come befotc me by 
way of bill. 

But before I enter into the merits of the queftion, I will take no¬ 
tice of fome objedlions that have been made, in order to lay them 
out of the cafe. 

It has been obJc£leil, that this is not a proper queftion to come on WlmcUilswr 
by way of \i\\\yforthe court can have no more power on a bill, than they 
nueuld have had on a petition j ami that therefore it ought to have been in* 

deternf imd upon a petition. bankrupt wfts. 

It is true the rule of determination muft he the fame, as if it 
had come before me by way of petition, but yet it is equally proper, as ifbeai^ 
that it IhSuld come by way of bill, aud bills are frequently brought »pon pedtioiu 
ih cafes of bankruptcy for fettling the demands of creditors. 

Another objeftion is, That the defendants, the reprefeniatives of 
Sir Stephen Kvance were not bound by the prof of the debts bfbre the 
commiffmers', but I think they are bound, unlcfs they can prove 
ibme particular objeflipu to the debts* 


The 



'KniftCttpt/ 

9^9MibtTv. The common proof before the commiflioners is the oath of 
Gooduke. creditor, which is binding, unlcfs the bankrupt, or the other 
Xbtbefeccom- creditors objc£i to it, and then it is examined, and an- appeal - 
sDiflioners, uo- lies from the determination of the commiiTioners to the great 
lefiwiobjeaion fgj|| petition;but if iio obieftion is made in a rcafonablc time* 
Ibaable titne, it wch proof by oath IS conclufive. 

concittfive, and 

tte bankrupt’* reprercnttdvet ore bound bp it. 

A certificate a!- The next obje£lion was made on the part of the plaintiffs to 
Sk*©?A c***" certificate, That not being confirmed till after Sir Stephen 

kaukrupt, EvaticcV deathf it is void, 
though not 

confirmed by Lent Cbamtllv till after his death, is good, for Ae t^erativc force of it arifes horn 
she Goaient of Ac creditors, and when confirmed, it has its ^e£t from the beginning. 

Though Sir Stephen Evance’s certificate was not confirmed by 
Lord Harconrt, till two years after his death, yet I am of opinion 
it is as good and valid as if confirmed in the bankrupt's life-time; 
for notwitliflanding die flatutc mentions only the .bankrupt, yet 
it extends to his reprefentatives. 

On the death of the king, a commiflion may be rcncwcil 
diough the bankrupt be dead, (as it has been twice in this very 
cafe), and if a commiflion may be renewed againit a bankrupt 
who is dead, it holds much ilronger that a certificate may be 
allowed after his death (i); but then U is faid, the alloavance is 
in nature of a eondithny and the conditidii not being performeJy the 
certificate is void. The operative force of it arilcs frdrn the con- 
fent of the creditors; the reafon of allowance by the CJ^auceUor 
is to prevent furprize, and is but a condition fubfequent if you 
make it a condition, and when the certificate 1.1 confirmed, it has 
its efteft from the licginning. 

Having laid thefe things out of the cafe, I coj7j: now to the 
main queftion. Whether creditors for debts carrying interefl by 
contract, arc intitled to have fubfequent iiitcrcfi ? ^nd 1 think 
they arc. 

All bankrupts are confidered in fomc degree .is ofTcndets (2), 
they are called fo in the old acts, and all the afls are made to 
prevent their defeating and dchiying tlicir creditors, and it would 
be an extraordinary thing, that the delay of payment ilioulil pro- 
vent the creditor.s from having interclt out of an eftatc able to* 
pay it, when interclt in all cafes is given for delay of payment. 

I will confider this cafe firjl upon the old a«lts previous to the 
4tli and 5th of Queen Anuy and then upon that llatute. 

The totute of The Itatutc of Henry the 8tU has been fo mncli altered by fub- 
^*‘1’***'*^ that it does not dcfcrvc any confideration, therefore 
■ o^tAle 0*^11 laying that out of the cafe, 1 will begin with the 13 KHz , cap, y, 

sa« legal jurifi. . 

fiUlion, and fo confirued ever fince; and on peUtions bcfiirc the Ch.mccllar, he proceed* a* In caufe* 
ky hill) upon the rule* of equity; 

{\)Stt Tttdxae^ V, Bourn, zBwr.JiS. net, pofi, 2 vtl. 528. Cooper V. Chii/jp 
Trot^btonv,Gituret Ambler, 6 iO, I Burr. 3,1. Tudivay V. BtsrUt 2 Burr* 

(2) Bx fane Capof, foft. 219. Ex 717, 
faru Lingood, ibid, 242. £•* fart* Btn^ 
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A eertifkate 
Aicbarges the 
perlbn of the 
bMiJtrup^ and 
Utcftate fubfe- 
fuently accrucdi 
hut not the 
•ftate in the 
ftandi of the 


lankruplt KvUhut rcfpeSf to any fueh penalty or greater fmn contained 
in any fueh judgment, See. 

This ail onlv meant to exclude creditors froniithc benefit of 

4 

tlic penalty as ag<:!;j} creditors, aiul not as agaiiift the bankrupt 
hiinfdf. 

But then it is fiild, the praclicc has been for the commlffion- 
ers to afeertainthe debts, by computing iutered only to the time 
of ilTuing the commiffion, and that being the rctempovunea expo- 
fitio, is to bo relied on (i). 

There is no diredion in the ail for that purpofe, and it has 
been ufeJ only as the belt method cf fettling tlic propovtiou 
among the creditor?, that they might have a lale-lihe fatisfac- 
tion, and is fomided upon the equitable power given tliun by 
the ail. 

But Piill it has been fiiul, that all creditors come under the 
terms of the conimillion, which Is to h.nc intcrcll no fa*thcr 
than the time of iilhing the commilnon j and If that w.is the rule 
of law, to he fine they mull abide by it; but tbcrc is no fueh 
rule: it if faid creditors have advantages given them by the nil, 
and therefore they rnull abide by the dilauvant.igcs t>f It ; but 
the advantages arc very trilling, for bv the lalhof cllates 
tail in poliellson and copyholds were given to th.e creditors, and 
it is only eilates tail in remainder that arc given by the 2 ift of 
Jac. the L’i. lt, wlsicli is a very llight advantage, and for which 
it has no where dire£le<l that they iliould lofe a fiibfcquent Inie- 
tell, and the merely coming in to prove his debt cuniiot hinder 
him of it. 

I come now to confider it upon the 4th and jth of Ann, cap. 
17, which was infilled upon as the ftrength 0^ the cafe j and 
the material parts to be confulered are, 

FUJI, What arc made the debts ? 's 

St'iondly, What is the operation of tlie certificate ? \ 

Thirdly, The claufe in regard to the allowance of 5 pq- cent ? 

As to the JlrJl, I do not fintl the words, Debts due before the 
time if the bankruptcy. Except in the claufc of tlifeharge, fo tliat 
they feem to be left the fame as in the former a£l. 

Confider therefore the efieft of the difeharge, the certificate 
is not to'operate as a difeharge of the fund before vtlled in the 
aflignees, but to exteml only to any remedy to he takgti againlt 
theperfon of the bankrupt, or his future efltcls. It is true it 
will be a difeharge of the bankrupt not only as to debts proved, 
but alfo as to creditors who have not come in ; but that is no¬ 
thing as to the prefent fund, for fueh creditor who has not come 
in yet, may come in, if he has not lapfed his time, wliich is a 
queflion between the creditors fingly} and tlicreforc I am of opi¬ 
nion it w<is meant to difeharge the perfon of the bankrupt, and 
his eftate fubreqiiently accrued, and nut the cflatc in the hands 
of the aflignees (a). 


(l) Sec tx parte Bemet, pefi. a vol. pft f goods, fee Bromelj v. Child, 
; g%'i. As to the difference between debts pofi. 259. 
tbai carry iotereft, and a fpecial de- (2) See 1 Cdch’/ B. Latvs, zzz. 

Ta 
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Xo come tlxen to the claufc which direfls an allowance of five BEowtiir ». 
per cent, to the bankrupt, where the eih:6is amount to ten fliil- 
lings in the pound, fcfr. 

it is iufiltcd, that the ten (hillings in the pound is to be com¬ 
puted upon the debts Hated by the commiffioners, without regard 
to the fubleqiient intcreft ; andfo It is, bccaufe it proceeds upon 
a fuppolition of there being a dofibicncy of the creditors being 
paixl a rateable proportion. 

But fuppofc there is a furplus, and that it does not amount to 
5 per cent, then I tliitik fo much (hould be taken out of tbe credi¬ 
tors twenty (hillings in the pound as will make it up 5 percent, f 80 J 
But then it may be objetHed, that here is a cafe wliere tlie bank¬ 
rupt Ihould have a furplus upon the debts as ftnted by ih.e com- 
inilTiotu-rs, without paying tJie fubfequent infcrelt; hat if I am 
right in the bankrupt’s being iiititlcd to that etjuiiy, it is not the 
cafe, - for then it comes again to the rateable proportion. 

But it is f.iid there is no detention in this cafe, and that in¬ 
tcreft arifes from the detention of the debt; but the law 
prefumes a delay iii the bankrupt, and therefore it is due for that 
reafon. 

And Mippofc that from the difiiculty of getting in the bank¬ 
rupt’s ellei'ts, and by liis eftare's carryii'.g intercit, tlicre Ihuuld 
be a lurplus, it would be abfui’d to fay the creditors (hould not 
have intcreft likewife. 

But it is ol>jc£Ved, there will be a difiiculty in forming this flc- 
creo, for, by this v'ay, creditors upon fimple coiirr.x£l iv.ay have 
a heller fatisl'aftifni than creditors by fpecialty, for the fpccialiy 
creditors cannot have more than their penalties, whereas crcv'ii- 
tors by notes carry''’ng Intcreft will have their M'hole inret" ft; 
but no ohji'(ftion jrifes on that account, becaufe it is a frcqueuC 
cafe in the difpc'lition of trull ellates. 

There is in fill; aft a claufe of muttt'il credit; fiippofc 'ioth Wiicrc there I* 
debts carry!f.g intcreft, and the creditor comes, in late, certainly 
thc comm*. .loners ought to liop intcrclt im hotlx lidcsat tlic . .:ic rupt andcredi- 
of the baiiLriipt.-y, orcontputc intcreft on both fidcs till the fet- toi, thecom- 
tlingthe aceimiit; for it is abfurd to fay they (hould (lop intcreft 
on the creditor's debt at tlie time of ilfuiiig the commilFion, and on both Tides, at 
carry oil intcreft on the bankrupt’s demand. the timeoftlie 

. I mention this to (Ixew tliat an equitable rule ought to be fol- compu^mu-reft 
lowed in giving intcreft in thefe cafes. on Udi till th« 

Upon the whole therefore I declare, “ Tliat as there Is a con- ^ 

** (idcrabic reftduc of Sir Stephen Evance’^ cll.itc above what lias 
been divided upon the principal of the debts, and the iii- 
** tcreft of debts carrying iutercll down to the time of the com- 
miftion, the contribution money paid by the creditors towards 
“ charges ought to be rciir.burfed out of his eftate, and that all 
the creditors of Sir Stephen Evnnce by bonds, contrafts, or 
** notes carrying intereft, are iiititled to receive intereft oat of 
his eftate for the principal Aims, which were owing at tlic 
•* time the commii&on ift'ued, from the day of its ilfuing till 
“ they receive full fatisfaftion, before any furplus fliall be con- 
** veyed to the rcprefcntatlvcs of Sir Stephen Evance. Let the 
VoL. L G “Maftcr 



8e ' iiljHtitntpt. 

Bb*mut V. M Mafter therefore take an account of the eftate of Sir Bttphen 
Goodsbi* If gyantty in the hands of the aflignecs, and alfo of the diilrl* 
** but'ion moneyt ’^nd compute interefl: on tlie principal fums 
** which were due at the time of the commiHion i^uing on bonds, 
'** contracts and notes carrying interefl (i)} ht upon the'bonds 
*' no interefibeyond theptnaltm thereof (a) ; and upon fuch other 
** contraas or notes carrying interefl, the interefl at tiie rate 
** therein fpecified, and wherein no particular interefl is fpeci- 
r 81 3 ** ^ reduced by aft of parlia* 

ment to 5 per emU and from that time at the rate of 5 per 
** cenU 

“ I decree the effefts of the bankrupt remaining in the Itamls 
** of the affignees, to be applied in the iirfl place for the pay- 
** ment of the debts of fuch of the creditors who have not yet 
** proved to the fatisfaftlon of the commifiaoners, though not 
** difallowed by them, and flrall hereafter be allowed by the 
*' Mailer, till paid up equal with the other creditors} and in 
“ the next place to pay the contribution money, and then the 
** creditors by bond, contrafts, or notes carrying interdl, from 
the time 01 ifluing the commiflion, part paji/y till they receive 
** full fatisfaftlon. 

The Mailer to take an account of wlwt has been paid to 
•* fuch creditors by way of dividends, and what has been fo 
paid to be applied in the firft place to keep down the intcr- 
** efl, and afterwards in finking the principal*, and if the rcfi* 
** due of Sir Stephen Evanedi perfonal cllatc lliall be fuflicient 
“ for the purpofes aforefaid, then I decree that the remaining 
“ real cflate of Sir Stephen Evanee be conveyed by the aiiignccs 
** to Sir Qefar Child (Sir Stephen Evance'i heir at law) and his 
** heirs, and if any furplus is left of the pertbnal cllatc after the 
purpofes aforefaid, it is to be divided into ntpicties, and oiie 
** moiety to be transferred to Sir Cafnr Chihly avid the other to 
** Maty Ward\ but if the perfonal cflate he not fulHcicnt, I 
<• decree that a fuflicient part of the real cflate be fold, and the 
** money be applied for the purpofes aforefaid, and furplus 
** (if any) be paid to Sir Cfar, and if any cllatc remain unfold, 
** that the fame be conveyed to Sir Cafar *, if no furplus r&. 
“ main of the eflate and eflefts of Sir Stephen Evanee after dcl)L<5 
** and coils, or if there ihall be a furplus, w'hich (hall not be 
** equal to anfwer the allowances made to bankrupts, then I re- 
** ferve the confuleration in regard to fuch allowances till after 
** the mailer's reports. The coils to be paid out of tlie bank- 
“ rupts eflate (3).” 


(1) Seeus where interefl is not expreffed 
on the body of the note. Ex parte Mar- 
lartpof. 151. 

(2) So Tev) V. The Sari of Wintertmy 
I Bro. Cba. Rep, 489. Knight v. Maeleany 
ibid. 496. Vuh Godfrey v. Watfony peft. 
3V1/. 517. 


(t) ^ib- ei. I74).yid. 19X. tgg.b. 
This caufe afterwards came on upon the 
Mafler’ii report, made in purluance of 
this decree, and is to be found in Beg. 
Lib, A, 1744 * foL 573 . 
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N application to ftay the bankrupt's certiilcate, on the Cafe 30, 


_petition of Johnfon and others} four parts in five in num¬ 
ber and value of the creditors had figned the certificate,, and the 
demands of the petitioners were not liquidated, but depended 
upon a long account to be taken between the petitioners and 
the bankrupt; the bankrupt fwears pofitivcly that tlie balance 
OH taking the account will be in his favour} and the petitioners do 
not venture to fwcat that there will be any balance in their favour. 

bankrupt’s eUaic depend upon aii accrtnnt to be taken, and wlii-ie I'liey da not fvrsnr 
Avir favour. See now ItiU iS O. 3. chap. 52. Jttl. 70. 


'Whcre4p.'iitB 
in 5 in number 
and value of the 
creditors have 
Agnedthecetti- 
tikite, the court 
vrillnotftay if 
on the petition 
of petfons, whofe 
demands on the 
to a balance ia 


Lord Chancellor: I will not ftay the bankrupt’s certificate, but 
will give the petitioners leave to infpect his boohs, and in taking 
the account before the cnmniillioncrs of their fevera) <leinand<^, E S2 J 
if they Ihall liercafter appear to have a balaiiee, ll'oy lhall have 
a liberty to contc upon the bankrupt’s clfatc fur that balance (1). 

(i) See next cafe S3. 


£.< p.irtc lillihnfun, wlio prayed his cerrificatc might be al-,wi:,.f^theiS_»i, 
lowed, and a crofs petition for creditors who op^wfed it. I'So* 


Lord Ckiincclkr "^TTIlEN this matter came before me 
V V former hearing, I poUponed 

the certificate, from the diflike 1 have to traders living in Ire¬ 
land eomlng over here, and obtaining a commlllioii (ijy wmv of 
collu(ion) againlf thenifelvcs, in order to get clear of all (heir 
creditors; and therefore 1 have given a greater latitude, and a 
length of time, more than ufual, in order to allow an opr.ortu- 
nity for IriJlj creditois, if there were any, to fend over alluiavits 
and proper authorities to prove debts tinder the coninii!Ti'’ii; 
for as ihcy have not (T) adcpied tlte bankrupt aefs in Ireltutti, I 
was willing they (liould have full time to apprize thomfelves of 
the nature of tliofe a£ls, atiJ lend over proper aifidavits of 
their dc'nts. No application has been made to fuperfcdc the 
commillioii, and even if there had been one, it w’ould liavc 
failed, becaufe if a perfon carries on a trade in one kingdom be- 
ioitging to tlic crow'll of Great Lritain, and comes over to ano¬ 
ther a coinmiflion may be taken out by a creditor in the place 
where the bankrupt then happens to be, as he has traded to this 
kingdom, and contraclcd debts here. 'I here are fevcral inftanres 
of this kind, where perfons belonging to the plantation? abroad, 
and whieji is their foie place of rcfidcnce, yet hapjvsning to be in 
England^ have liad comniilfions of uaukrupt taken out aguiulk 
dicm here ‘ (2.) 


Cafe 31. 

2 V«2. 24^. pi. 
10. s. c. 

TIil' b iiikdtpt ^ 
aQ. at;' not jd- 
opted in Ire:ard. 
Where a perfcii 
e.itrii:s on a tr4iie 
in one kingdom 
belonging to the 
crown of Gteat 
Jtrita'm, and 
comei over to 
another, a coni- 
m'-ffhn may be 
taken ou: b} a 
creditor in Uic 
pLce where he 
then ba^per.a (0 
he, a; he hi$ 
traded to this 
king lin'ii and 
couira^ud dvbta 
ikcrc. 
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(1) They have now by Aat 
G. 3; r. 8. of the InySh a& 3 . 

(a) Bird it. Sedg-w/cif t Salk, I lo. 
DtdJ^rth't, Andtrjm, Rajm. 375. Alex¬ 


ander V. Fattghan, CoTefer 59S. Ex parte 
Smith in Cane, Decemttr 25 th, 1737* 
eited ibid, 402. 


a 


I nittft 





Exparu I muft be determined by the a£ks of parliament In allowinff 
thtcerrilicatc of .bankrupt. 

Certificates are Certificates are matters of judgment, and I do not know that 
^ would lie to Compel an allowance j for it is difere- 

ttandamuswould tionary in commiilioners i^nd afterwards in the Lorti Ckan- 
aot Ue to com- celiott and yet it ought not to be arbitrary, either in the conimif- 
torlTwdSfore-*^* fioncrs or the ChanccUor to fay, Wc will, or will not, allow a 
cionary ia the Certificate } but they ought to be governed intirely by fairnefs or 
c^miflionew fiauduleiitbehaviour in the bankrupt. 

i!vd*Cl»miUtir 'I’heii one qucllion will be. Whether Williamfon has been 
afterward*. guilty of fraudulent concealments to the prejudice of his cre¬ 
ditors. 


Where a bank- 
nipt h a trader 
in Irtlandt fign- 
inghiscertilicate 
ia three monebs 
afor the com- 
miflion ifliies, i& 
too precipitate; 
and Lard Chan- 
<tlhr (topped it 
an this account. 


And another qneftlon, Whether the petitioners are perfons 
qualified to be creditors urder this commilfion, and to atlbnt or 
diffent to the bankrupt’s certificate. 

My principal objection, when the matter of the certificate 
came fiiil Irefore me, was, tlic great baltc that has appeared in 
*figning the certificate, in Icfs than three months after the com- 
miilion ilfued, which I tliought too precipitate as he was a trader 
in Irelandy and might be prefumed to have large debts {landing 
out againft him there ; and it apjK*artd alfo, upon the face of his 
examination, that the greatclt part of his books were then in 
land i fo that he had not made fuch a full diiclofurc or difeo- 


£ *83 3 very, as to intitlc him to his certifieatc. 

The objection to the unfatuicl's of the accouTit is now cleared 
up \ for confidering the 1 irgcncfs of the petitioning creditor’s de¬ 
mand, being no Icfs than 4900 /. it is mui h nuire accurately 
. made up from the bankrupt’s books, than is nfn;'.! in bai.lcrupt- 
cies; for very frequently rite want 01 emredtly keeping books, 
is the orcaficn of a perfoii’s bankruptcy j and it is a common 
faying in Hollandy if a mati fails, not that he ij a bankrupt, hut 
thati6r: kept his Irnhs ill. If there had been creditors in Irelandy 
who had complained they had no opportunity of ctnning in, it 
W'ould likewil'e have had weight, but there is no complaint 
of that fort, and from Augujl 1749, to this time, no fuch credi¬ 
tor has appeared. 

The laft queltion is. Whether the prefent petitioners are qua¬ 
lified to objedl to and ojijrofc the certificate of the baukiujn. 
Their firft order to prove their debts was as long ago as the 2d of 
Augif/l 1749, and the certificate was iUyed in the mean time, 
and alfo the dividend; not one of the petitioners but Sharp mzAc. 
an affidavit of a deb. at the time of the application, for the others 
had not verified their dcbt.s upon aflidavit; and therefore, as they 
did not lay a foundation for it, I could not make an order, that 
they (hould go before the commiilioners to prove their debts, but 
I purpofely ftayed the certificate .to give them time to make out 
their debts in proof* 

Sharp when he came before the commiffionen- only claimed, anti 
althoughhecailedlumrelfa judgment creditor, did nut fu much as 
produce,a copy of tne judgment on which he had the bankrupt in 
executioiii and if he had, it would not have done, unlefshehad 

likewifi^ 



Vfut&tniit- if 

Itkewife by oath verified his debt; nor ought he to have been ad- E»pmt 
niitted a creditor even then, unlel's he would have dlfcharged him W**-*-*****®*** 
from the execution, for he muft not come under the commiillon, 
and profecute the bankrupt at law likewife. 

No other of the petitioners have fo much as claimed before Unlefsaper&a 
the cominilfioners, and uiilefs a perfon proves, or lliews a rca-*‘‘****» 
fonable grc)uMd for a claim, they arc not within the rule for af- fonaUe*gro”nd 
fenting or diiTcnting (i). ibradiuin, he 

I cannot lock up certificates for ever, and deprive a man of his ** 

liberty, which the law has given him, after a full time has been ordiflenting tof 
allowed for iniquiry, and a full time alfo for creditors coming certificate. 

{xom Ireland^ or fending ailidavits over (2). 

Nothing fraudulent comes out upon the inquiry, and no debt 
has been proved in a year and a half’s time. 

' There fore the certificate mull be allowed, and ordered ac- f 84 ] 
cordingly, *■ 

N. Tj. It has been ohjcclcd by ilie petitioner’s cownfel, that IT*® 
the allowing the certificate will preclude them from pro- 
ceedmg againlt the bankrupts lurelies, in the levcral fecu- notdifdiargeMs 
rltles now in their hands, and therefore there ought to be Sureties,butthey 
a favliig to them of their right, notwithfianding the certifi- ^^^ainft7*nod' 

cate Is alloWCil. withftinding 

futh allowaiu.'*. 

Lord ChnnrAkr faid, Tiiere was no oecafion for fuch a re- 
ftrii Lion, for the allowing the certificate of the bankrupt will* 
not difehavge his I'urctics. 

(l) Ex pw/e johifcn^ (I'i'.c 81. (2) See Ex parte Fukl, antt 72. 


Anon. 

A n application by a perfonwho is a creditor of a bankrupt, 
" that lie may ivj admitted to prove his debt befbre the com- 
uailfioners, and to Hay the bankrupt’s certificate, and to be at 
liberty to aflent or dilTcnt tlieivto. 

The tommillion was taken out but the 10th of lalt, and 
the certificate figned the 30th (*f Ast’. following. 

Lord Chancelhr: I dlfapprove extremely of commliTioncrs be¬ 
ing fo precipitate in figning certificates. 

This appears to me to be what is commonly called a clearing 
commifiion j for the aflignccs arc very near relations of the 
bankrupt. 

Such hafty proceedings invert the very intention of the afls of 
parliament, whiclvwerc nude in favour of creditorSj but are too 
often aInTfed for the fervice of infol.cnt perfons. 

* His Lerdfiiip therefore dircQcd the certificate to be Hay¬ 
ed (1), 


Dicm^r tha 
aiil, 1753. 

Cafe 32. 
An jppliution 
by A Lrcdicor to 
itay the bank¬ 
rupt'^ certificate. 
The conunllfioa 
wasukenoutthc 
lcthofSept.aiul 
the certificate 
figned the 30th 
of Nov, fbliow- 
ing. 

This precipi¬ 
tate proceeding U 
contrary to the 
intention of the 
ft itutes of bank¬ 
ruptcy, which 
were .'nade in fa- 
vuurof creditorii, 
but too often 
sbufed. 


(1) Sec ilic preceding and the following cafe. 
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Cafe 33. 

An epplicadon 
t&at Me allowr 
ance of the cer* 
tificate might bi 
Aayed. 


C 8s ] 


Ex parte John Je Saufmerex^ Pffffy Brock ^ Maflhew de Sauf- 
merez •• the matter pf Wiliiam Dobree a bankrupt, 

O N the ( 5 th of jdlprti laft a copmiffion of bankruptcy ilTued 
againft William Dobree^ who w'as declared a bankrupt. 

The petitioners^ and divers others of his creditors live in 
Guernfey^ and fyotn time to time, before he became a bankrupt, 

' remitted (0 him fcveral largo funis of money, in order to be in> 
veiled in tlie funds in EtigLmdy in their names. 

Since the ilfuing of the commilfion, the petitioners have difeo- 
vered that William Dobree did not iiivcll the money in the funds 
in their names, though he wrote them word from time to time 
that he had fo done, and remitted to them the intetcll as it bc« 
came due. 

The debts of the bankrupt amount to S 1,009 /. and the i^chts of 
the creditors M’ho have ligned his ctnificaic, to 22,904/. i8r. c\d, 
Peter Dobree^ nephew of the bankrupt, proved debts ui’iier the 
commidion, amounting to 13,688/. loj. %od. in diHen-nt liglits, 
part on his own account, part as executor of Niclxlrs Dch ee, part 
as guardian of Peter Dobree^ antithcr part as guardian to Kackcl 
Cares Dobree, another as guardian to Mary Dsbree, aiiotlit r a# otie 
.pf the executors of Martha Carey, and anutlier as father of Judith 
Dobree, 

He chofe himfclf and two other perfons alllgnces, attd on the 
18th of A%laft, the very day the bankrupt finilhed his exami¬ 
nation, the certificate is flgned. Peter Dobree figned the certi¬ 
ficate ill right of other perfons, four times, having proved dcbt.s 
in fo rnany dilFcrent rights, as guardian and executor to fucU 
perfons. 

'fhere were but 12 of the creditors of Wm. Dobree, who prov¬ 
ed their debts under the commiinon, befides Peter Dobree, and 
if he lhall be confidered but as one creditor, there will not be four 
parts in live in number and value of the creditors, who liavc proved 
their debts under the liiid commiflion, tliat have ligned the certi¬ 
ficate : the greatell part befides of the bankrupt’s aedirors could 
not polllbly prove their debts at the time appointed for his lall 
examination, by reafon that they did not know wlicther the mo¬ 
ney they had remitted to the bankrupt had been laid out in (locks 
in their'naifies, or in the bankrupt’s. 

In 1748, Wm, Dobree, the bankrupt, gave upon the marriage 
pf his niece Mifs de Hairland to his nephew Thomas Dobree, 1000/. 
as a marriage portion, at a time when he was infolvent. 

The major part of the creditor's who had figned the certificate 
were marly related to the bankrupt 
'For thefe reafons the petitioners pray that the allowance of 
fhc bankrupt’s certificate may be ftayed. 

The fecond petition, ex parte John de Sfiis/htarez, and fevera} 
Other creditors of William Dobree, dates,' that fome fliort timo 
i>efore tlie commilfion ifitted, Dobree forgave two of his nephews 

187/. which they owed himi and transferred divers docks to 

....... . ....... 



I^aniirtipt 




the amount of 6000I. and upwards to feveral of his creditors, jP* /«»■/* 
widiout their dire£tion, in cxpe£tation of receiving favours of ®/,**’** 
them in cafe a commiillon iflued i and prays tlic matter of this 
petition might come on to be heard at the time of the former 
petition, and that the bankrupt’s certiGcate might be difal* 
lowed. 

The counfe] for the petitioners Infilled, that an executor and 
guardian cannot fign a certificate. 

Lord Chancellor as to this was of opinion, that executors might Aperfoirv*olu$ 
fign, but that a perfon who has a debt in his own right, and rightMSjuMSw 
another debt as executor, could not, as he apprehended, fign a aseKrcutor,can« 
certificate in two diilinc^ rights, for both arc to be confidcrcd 
as his own particular debt. tina 

The counfel for the petitioner llkewife obferved, that till they [ 86 J 
had fentover to England, they did not find out the fraud of the 
bankrupt in difpofing of their Hock for his own baicfit, and that 
the alfignccs never once thought proper to appoint any meeting, 
from the month of May till Augnjl, fo that thefe creditors had 
no opportunity of proving their debts, which amount to 35,000/. 
and inilead of four parts in five in nuntber and value, there was 
not one fodrth part had figned the certificate. 

That by giving a fortune of 1000/. to his niece at a time Tli«eiaufeinth* 
he was infolvcnt, he feems to be within the meaning of the 
claufeof the 5 Geo. 2. where a bankrupt is excepted noth the knkrup: hex- 
benefit of this aCl, “ who hath or fltall, for or upon marriage cepted from th* 

“ of any of his eliilJrcu, hive given, advanced or paid, above aa'wlw ^th 
“ the value of one hundred pounds, unlefs he fliaU prove, by uponmamag.-of 
” his books fairly kept, or otlicrwife upon his oath, before the afj-ofhischii- 
major part of the commiflioners, tliat he had at the time 
thereof, over and above the value fo given, advanced or paid, roo/. anlcf< he 
remaining in goods, ware*, debts, ready money, or other ^^f^**®^'"*** 
“ cllatc real ami pcrfonal, fulficieiit to pay and fatisfy unto each 
“ and every perfon, to whom lie was any ways imlebteu, their be conftmed 

“ full .md entiro debts." fmnl’dfuiw 

Mr. Attorney-general for the bankrupt infifted, this is not ,han children of 
within the intention of tlte act of parliament, and was going to * bankrupt, 
give his rcafons, when Lord Chancellor interrupted hint, by faying, 
it certainly was not i and as it was a penal claufc, it ought to be 
condrued ilritlly, and confined to the children of 3 bankrupt, 
and not to extend any further. 

Mr. Attorney-general then obferved upon other parts of the 
cafe, that tliough the debts arc conlidcrable, yet the deficiency 
will not be fo, for there has been a dividend already of eleven 
Ihillings ill the pound, and that there will be enough in the 
whole to pay three fourths of this large fum of 81,000 /, 

Thawhere is no objcaion to the reality of any creditor’s debt 
> who has figned the certificate. 

That the grcatcll part of the perfons in whof^ names the pe¬ 
tition is prefeiitcd, have by attorney figned the bankrupt’s certi¬ 
ficate, and know nothing oi this application} and particularly 
one Burge/s^ who, as appears by alfidavit, is now upon a voyage 
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to Nnofoundlandt and that upon application to his wifC} fof 
leave to make her hutband a party to the petition, (he pofitivcly 
refufed to give her conl'eiit; fo that the certificate has been 
ttayed from Augujl to this time, by fall’e fuggollioiis and alle¬ 
gations. 

Lord Chaucelhr: I (hall not go upon ajiy particular niceties . 
in determining the queftion which has been made upon thefe 
petitions. 

The bankrupt in gencnil fectr.s to have behaved very fairly, 
tho’ at the fama time T rannr't iit r|Ult him in the matter of the 
rtock, after receiving exprwl'i ilii v-tious Irv'iu hi > cnrrefpciuleiita 
at G.it'rnjly to piirehafo the lloek in (r.e'-r uiuneSj and yet taking 
upoti him to buy it in hl.> own, and then writing word that ho 
had purchafed it in tiieir names; but be tliis as it will, 1 rmtil 
not be induced to make a precedent, which, in iny apprelicii- 
fion, will be a reproach to the julUce of this’court. 

The inolb important of the bankrupt’s traiii'atlions, and the 
largcft of hi.-: debts are in Guernfry, which, thougli part of the 
dominions of the crown of Great Jinini.'i, arc at a great diiVanec 
from hence i and yet notwithifancling the commilfioji is taken 
out in Aftril only, the certificate is (Igncd on the iSth of May 
after. 

Such precipitation in a matter of this kind is very improper. 

I will put the cafe that thefe creditors in Guernfey had Jreard 
of this bankruptcy, dill they could not come in as creditors, till 
they had fird directed a fcarch in tlie books of tb.e refpccdivc com¬ 
panies, to fee in what manner the (lock was purchafed, whether 
in their own names, or the bankrupt’s. 

Tlie creditors vvliohavc ligncd the certificate, atid have proved 
debts 10 the amount of 22,000/. are in number eleven, but then 
only feven of have figiied for tlicmdlves, and in their 

own right, for Mr. Dcbree the nephew has ligncd four times as 
guardian and executor, and the debts of the Gutrnfey creditors 
are 3,,:00/. 

The admitting fuch a certificate as this, would be turning the 
edge of the law againft creditors in favour of bankrupts, w'hich 
is not to be fiifTered in a commerei.il couutiv. 

d 

■ Ail certificates formerly were referral to the Judges; but the 
Great Seal finding this rather incottvenient, have of laic taken 
the cognizance of it upon thcinfelvcs, and they niuil cxcrcifc 
tills pow^ir in a difcrcct and equitable inaiiiier, 

S^d Chancellor llayed the allowance of the cetuficatc, 


: (C) Rule as to AJftgnees* 

' ■ ' ■ A at 

»3d*"^7**** Litcf^eldvad, Sir John Williams^ 

Cafe 34, . T heijidd and Sir John Williams were aOignecs un- 

“ I y der a commiflion of bankrupt; the latter cntrullcd one 
Qurdon, the clerk of thc-conimiffion, to receive feme of the 
efiedts of the bankrupt’s, and; to pay fome of the debts and di¬ 
vidends j 



fidends; no fratid appeared in the aflignees, but the clerk after¬ 
wards failing, the queflton upon petition was. If the afllgncts 
(hould m.jke up the clerk's deficiency to the creditors ? 

Lord {Jjancelhr: I'he rules of equity in relation to nccclTary 
a£ts done by trullces, where truftees lhall not be accountable for 
Ioffes whicli happen from thofe neceffiry adls, hold not as to 
perJbiis employed by the truftees, but only to the truftees 
therafcives. 

Where affignees under a commilTion of bankrupt, employ an 
agent to receive money, or pay, and he abufes this confidence*, 
1 will not lay it down as a gcnaal rule, but at prefent I am at 
a lofs to diftinguilh fuch alTignet!® from any oilier truftee, who, 
if his agent deceive him, refpomkat fupericr to the cejlut qtu 
irnjli ; fo in the prclcnt calc, as one of the affignees employed 
the clerk of the comniillion,' a perfon of very little credit, to 
pay dividends, who milapplicd and imbezzillcd tiie money, 
this affigncc will be liable to make it good to the creditors, as 
he did nut confult tl.c body of the creditors wlio are his ceftui 
que irujh in the appointment of this agent; for, what is the 
chief coiifuieration of creditors in the clioice of allignees ? Cer¬ 
tainly the ability of the p-rrfons, that they may be rcfponnble for 
the lunis tlicy may rcce'ue from the bankrupt’s eftate, by virtue 
cf their airi^ncelhii.); hut tlic mgiigc.ice of one affigncc lhail not 
hurt aiuntier joint affigiice, where he is not at all privy to any 
private and perfonal agreement tiucrcd into by Ills brother af- 
fignee; hut this I cannot properly determine now: for all the 
court can do in a fummary way under a commiiTion of bankrupt, 
is in traiifiAions only between the creditors and the affignees, 
blit cannot upon petition adjuft any demands tliat one allignee 
may let up againlt another, concerning a private agreement be¬ 
tween thcnifclvt s, independent of the reft of the creditors. 

The money inihc/.ieilled bv the cj^rk of the coinmiffion was 
looo/. his bill of fees and ililburfcincnts delivered in by liiiii be¬ 
fore his death, was ordered to be taxed by the commillioiitvs, 
and the refiduc to be applied towards fatisfa^lon of the imbez- 
zilmcnt, and .Sir Williams ihe reprefentative of the dc- 
ceafed affignee, to pay in 700 /. or whatever the ftim may be, 
into the bank, to be added to the rcfuluc of Gurdon’s money 
after taxation, fo as together they may be fufficient to make up 
the imbezzilmciit of Gurdotu 
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Anon, at the Rolls. 
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T H 2 queftion before the court, Whether new aIGgnees Cafe 35. 

under a commiflion cf bankrupt upon the death or remo- 5^ 
val of the former, (hall, on filing a iupplemental bill, be intitled 
. to the benefit of the proceedings in a fuit begun in^ the time <a 
tlic iirit aftigneesj or mu ft begin again by original bill. 
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Vanktupt. 

Majttr of the Rolls i In the cafe of abatements, if yon can, 
you muit revive; but in the cafe of aiTignecs of bankrupts, 
where feme die, or Tome ate difeharged, and others by order of 
court arc put in their room, there is no privity between the 
bankrupt and the alTtgnecs, or at lead but an artificial one, and 
•therefore they cannot revive j and it would be hard, if there 
have been pleadings, examinations, fs’r, in a former fuit, that 
the new truftccs fliould not have the benefit of them by a fup- 
plcmcntal bill. 

Suppofe the Court, upon the death or difcliarge of alllgnees 
of bankrupts, ilhould fay that they all mull; go for nothing, and 
you mull begin again by original fuit, why then all the charges 
and-expences in the former fuit are ablblutcly thrown away; 
but in the prefent method, though you cannot come againll tiic 
reprefentative of tlie former affignec, yet by a fupplemental bill 
you wdll have the bankrupt's eilatc liable at all events to aniwer 
the cods. 

1 will put a cafe that comes very near this, and (hews the rea- 
fonablenefs of my prelcnt determination. .Suppofe an cllatc has 
been in controverfy for 20 years in this court, and during the 
fuit it is purchafed, the purchaser, on filing his fupplemental bill 
comes into the court pro bono & malo^ and fliall be liable to all 
the cods in the proceedings, from the licginning to tlic ciid of 
the fuit. Fi.r theft reafens his Honor was of opinion^ that the 
new njftgnees Jhall have the benefit of the former proceedings^ in the fuit 
eommeneed by the eld ajfignees (i). 

(1) Vide amn, fof. zfij. See alfo HavU v. Mantell, 2 U'ilf 373. 
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Printtfe v. Brmley^ Executor of Mead, 


Cafe 3 d. 
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^‘■T^ HERE W'as a decree in another caufe that all creditors, 
JL as well thofc wlio w'cre parties to the bill, as otlierwifc, 
fliall come before the Mader to prove their debts againd the 
eftate of Mead\ among the red there appeared before the Mailer, 
MoorCf the furviving adignee of one ISarkerf a bankrupt, and 
claimed as a debt Tuch money as Mead had received as joint af- 
^teceived, and fignec with Moorct under the commilfion againd Barker. 

In the deed of affignment, Mme, Meady and another af- 
cAdituntiMve a figncc of Barker ^ covenanted for themfelveSf their heirs, esecHters, 
.finufonhisKal and adminifraters, to account for fueh money as they or either of them 
fittU receive, to the commijfioncrs. Mead before his dcatli got in 
very large funis of money from the bankrupt’s edate, and is dead 
infohrent. 

Iltc quedion before the Mader was. Whether the commif- 
fioners under this alFignment are to be confidered as fimple cop- 
traft creditors only; and it came now before the court upon ex¬ 
ceptions to this part of his report. 

Lari Qhanpellor: I am of'opinion that the commiflioners 
ought to be confidered as fpecialty creditors, becaufe the af- 
§^n$es executed a counterpart of the afiigtiment to them, and 





‘Sf.nktttpt. 

the agreement, being under hand and feal, makes it in the na- 
rure of a fpecialty debt j and, as they are confidcred in this light, 
though Mt'ml is dead without any pcrfonal affets, yet they may 
come upon his real efl-atc. 

The words of the afiignment, to account for fuel money as they 
or either of them Jh«Jl receive^ mud be fo conftrued, as that the af- 
•fignccs iiwiy he joiuily and feverally bound, fo that they arc to 
be confidercd in ti\U court as mere tiudtes, and each feparately 
anfw'crable only for what they receive, and it would be of dan¬ 
gerous confe<jucnee to hold thetft othcr.vifc, 

I'herc w'as a cafe which I determined in this court, where 
there were two perfons jf)intly Iwund in a bond, one of the 
obligors died; and to be furc, at law, it might have been put 
in fuit again It the fundvor, but as 1 thought it extremely hard, 
1 decree<l t!ic reprefentative of the co-('bligor fliould be charged 
pari pi ft with the furviving obligor in tlie payment of the 
bond ' 11 

T hough the form in the alTignment under this fommilhon of 
ban!:rupt is the common and ufual one, yet I think it very pro¬ 
per that the words jointly andfevtrnlly {hould be inierted h'r the 
future, for the fafety and fccurity of each rclpc^ive afTignee. 
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371 . In the Latter cafe this point wai 
fully difculfcd. 


F-k parte Lane* <W« 4 e»- Ae 

^ 1741. 

W OOD, an alehoufc-kccpcr in Hslhrtie, became a bank- Cafe 37* 

rupt in the year 1729, and a commiffioii Inring taken _ 

out againll him at that time, Fitdnt and Kirk were duly cliol'cn 
aflignees, one tlio Lnnllord, and the other the breivcr to :;ic nlc- b.»nkttipt’i 
houfe. In order to continue the trade, they put one Jf Wf'/ow 
into the houfe, and allowed him to make ufe of the baiik.-upt’s 
goods upon giving a bond fpr 100/. the value fet upon them by advantage to 
the appraifer under the commifiion. kfudeleto was made a re* 
fponfibic man till the year 1738, and then abfeonded, Aemwiihi*^ 

Lord ChanceJIci : Wliepe the eft'et^s of a bankrupt are fo in- tereH. 
conGdcriible that no one creditor may think it worth while to call 
upon alFignees for a dividend, yet if they ncgle<fl to make a di¬ 
vidend in a proper time, and arc making a private advantage to 
themfclyes of the b.mlfriipt’s eficcls, I ftiall always charge inch 
alfignecs with interell (i). 

Hh Lordf/ip ordered Kirk, and the executrix of Fitchet, to ac<- 
count in moieties, for the value of the goods, aecot'ding to the appraife- 
ment, and to pay interejl for them at thg trate of 4 per cent, to he 
’ pomputedfrom a livelvemonth after the cxecutkn of the effignment* 

(1) Treves v. Townfeni, 1 Cooke's B. Laws 336, I Btv. Cha. Rep, 384 S.C. 
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lix I'arte JVhtte. 

T H K petitioner who had proved her debt under the com- 
niiflion, petitions agninft the aflignccs to 4 )e paid her fliarc 
of a dividend that ha<i been nratic of the bankrupt'? viiate. 

•One of the ailignces inililcd that he Jiad a rigJit to ftop Iter 
flt.’.rc of the dividetu!, bf caiife (he is indebted to him for a tjuan- 
tiiv of coals dcnvercil to a third perfon, wiiich the petitioner 
proiiilfed to pay. 

L'.rd Ch.incdlor: I will not ; How :iii alugncc who is an of¬ 
ficer of this court, an.l an 01' ■-•er of th.c connnllHi'n, to (top a 
pcrfotiV tbare in the dividetni on ;iccoiiiit ol" his o\mi privnl<. debt, 
which is owing to hiiii fiooi tluit peilon ; lu: Las Lis nf\u i!y at 
law, and ou,;ht not to blind Iiisov/ii ]v b/aie atburj \\ till the com- 
ruitbon to whklt he i-, only a tmiUe ( t ). 

(i) But f:c cx fiartc Xtriaui, i Cwir'i D, Litat'j 44.3. 


'jfnprjf&e IJtll, 
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J '.x [hit ic \Y 1, i V h u re 11. 

■' Cafe HERR only four crediio;;; wer*' prefi ’-.t at a meeting, 

a, ^ * Vr to confider wheilit r they fljonld cany on a foil againii 
® debtor to tb.c bankrupt's cdaie, they gave lLi. ,:nie!ico3 a ecnc- 
siveagcnrnl T" power, by a wntiiig Itgncd lor that puipoic, iv) prolceutc 
.‘■poMr to affig. fuch fuits as they in thtir difcrction iliould think (It. 
ftf«,**<»'fobjnit CLm-ellor: 'rhore* is no colour tt) fay that creditors iin- 

mBttenw^rbi- der a commillioii of bankrupt, can give fi.ch a general autln^- 
<***^»“*?»*w rity, by virtue of the claufc under the aef of parliament of the 
^Sltkirrrm^bc 5 *^ George the Second; but alTignecs mult have a meeting of 
a meeting of ere. creditors, upon notice given for that purpofe in the Lomlcu 
'■y "*' Ga^ette^ to confider of each .particular fiiit, or each particular 
«Ik cafe for arbitration, before they can proceed in them; and 
■Mte to confider therefore 1 declare tliat the power here given by the creditors to 
aflignccs, is not fuch a one as is warranted by a£t of parlia- 
'%.arbitntiou. nient, and do order that t):e affignccs be reflraincd from bringing 
any fuit for the future, till they have a proper authority from the 
'■ majority of the creditors at a meeting according to the llatiuc. 

The affignecs in this commiflion having refufed to make a 
dividend, his Lordfhip ordered, tfajgy fhould attend the com-. 
^tSi^besIelref' ®iflioncrs at a fitting appointed for that purpofc, and that if the 
dfedjiftbey commiffioners thought it proper for the afTignces to make a di- 
vidcnd, that it fhould be adverdfed accordingly. 

stake oae^ 


tloomSooen. 




die ift. 


£x parte Creignler* 


Cafe 40; i^Tp'HE application to the court was for new aflignccs, upon 
The court Jn 1a fuggeflion in the j^tition that the time was too fhort, 
Rotfetsfide the which tite commiflioners had appointed for the choice of af« 

Ehoike of afitg. 

tec., iiccattlt Mime of stefiitort live beyood fet, and had no opportunity of voting, 

fignccfi. 



fignecs, tlic perfon having been found a bankrupt only on the 
21 It of May, anil the fitting for the choice of ailignees was on **•«»*•■ 
the llrlt of yink’i that the debts proved at the time of the 
choice amounted only to 2075 /. and the petitioners living 
abroad could not, in lo fliort a time, fend over, letters of at¬ 
torney to vote in the choice, though theiy demands upon the f 9* 1 

b.inknipt\s eftatc •will not be lifs than 11,000/. that the aflignee 
already cliofen is a hatter, and not to be fuppofed convcrlant iu 
foreign affalfs, in which tlie bankrupt’s concerns chiefly lie. 

I'or the petitioner, the cafe epc parte Jnderfon^ 1724> was 
citcil, wdiich was heard by Lord Alaccletjield upon petition, 
w'ho ordered a new clioice of aflignees, on a fuggeftion that a 
grc.it number of creditors could not polTibly be prefent at the fufl; 
cln.’icc. 


lArii ChttvceUdr: 'rise words of tl:c a£l: of the 5th of George 
the .S<-toud arc, “ Tlic cominilTioneTs lliall forthwith, after 
*’ tlicy h.ivc dci.’lar-tl tlic perfon, againlr whom tly; comrrillion 
“ ili.dl iliiie, :i bankrupt, caufe notice thereof to be given in tlic 
“ L'Ui.'rri .ind fliall appoint a time and place for the 

•• I redirors to meet, in older to chufe an aiTignec or aflignees of 
*’ tJiC i>.iiikrnpr.s edate and effects.” 

So that they are iir.nieJiately to appoint a time and place for 
ibc choice of aflignec;,, bccaufc it may be ncceifary to take 
tare ol tlie hankrnpi’s cfl.ite and effects; and I mull not lay it 
•town as .1 rule, iliat, bccaufc fome of the creditors are abroad, 
anil beyond fea, thcrcl'orc 1 muft at all events give them an op¬ 
portunity of voting in the choice, and diretl the creditors to pro¬ 
ceed to a new choice. 

If this was to prevail, the choice muil be poflponed to a /uTignees oqjta 
great length of time whicli would be dirctlly contrary to the 
.:f> of parliament; and therefore the true rule is, that the af-fhcwathittkef 
ilgnoes ought to be continued, unlcfs the petitioners can o.ew notpttfoM 
tlierc is fome objedion W'ith regard to the fubftance or integrity 
of the perfon who is chofen aflignec; but to do w'hat is pra\..d 
by the petition, would be adding to the expcncc, by making two 
choices of aflignees inftead of one. 

I defircd that precedents might be fearched to fee if they No preced^ «• 
ci’uld find any cafe where it h.ad been ordered that creditors 
liiould proceed to a fecond choice, upon a fuggeftion, merely, toKtopnxeeA* 
that fome of them live remote from London^ or arc out of Eng- 
hnd ; but no fuch cafe is to be found, and befidcs it would be a 
dangerous rule, and therefore I am of opinion that the petition thw fonni livy 
nuift be dil'miired, and the aflignec continued who is already 
chofen. out vt Eflllani 
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Walker aftJ others vfi/. Burrows. 

T H F. plamtifF's airiprnees were under a commilTion of hankA 
ruptcy againft the fathet df the dcfeticlant) who in 
1739 conveyed all hb flibp goods, C^r, by bill of falc to the de¬ 
fendant his Ion, and in 1740 becomes a bankra]>t. In the year 
1718 he, after marriage, conveyed to truftecs his real cltate, in 
conlidcration of (Ive (hillings, and other valuable con litter atioiis, 
in trud for himfclf for life, to his wife for life, then to his 
elded fon if he I'urvived his father and mother, and fo to the 
next fon, (sTr. 

The bill brought to fet afule the bill of fale as frandulcrit, and 
that the deed of 1718 might be either fet afidc as void, or 
truflecs tlctrccd to convey to afllgnets under the cdmmiflioi! 
againll Btirreii's the lather; 

The counfcl for the plaintilF inlilted, that the deed of 1718 
Was vc^d as agaiiifl creditors, being vnlniitnry, and after mar¬ 
riage, by virtue of the llatute of the 13th of J'.H-z. or if not un¬ 
der t|iat ftamte, yet void under the 2ill of "Jiinies the Firll, 
chm 15. relating to bankrupts. 

Lord Chancellor : As to the firll part (»f the cafe, tlicrc is not 
a foundation to fet afide thh all'.gmnent of houlhold goods, be- 
caufc it was many months before the bankruptcy, and the con- 
fideration of the allignaieru proved, and alfo followed by the 
pofleflion of the foa. 

With rcfpccl to the fetllemcnt by leafe and rclcafc ih 1718^ 
made after marriage in confuleration of Use lliiliings, and other 
valuable confulcrations, there are two points; 

h'irji^ A general point, which 5 t is infillcii arifes upon the 
conltruclion of the ilatutc of the 13th of Eli?., cup, 5. againlt 
fraudulent deeds- 

Secondly t Upon the claufc in the llatute of the 21ft of ‘Jun-.es i.* 
As to the lirll, Th.it Ilatutc is not fuiFicient to ptcvail agrdnil 
die fettlement. 

It has been faid all voluntary fettlcmcnts arc void againll cre¬ 
ditors, equally the fame as they arc againll fubrequent purcha- 
fers, under the ilaliite of the 27th of KVa, cap, 4. 

But tliis will not hold, for tlicrc is always a diiiindion u'poti 
the two llututcs: 'tis ncccfliiry on the I3lh of El'n, to prove at 
the making of the fettlement the perfon conveying was indebted 
at the time, or immediately after the execution of the deed, or 
otherwile it would be attended wuth bad confcquencc.s, becaufe 
the' (latute extends to goods and chattels, and fuch conllru£lion 
would defeat every provilion for children and families, though 
the father was not indebted ut the time (i). * 

Recital of the aft: “ For the avoiding and abolilliing of 
feigned, covinous, and fraudulent teilamcnts, gifts, grants, 
alienations, conveyances, bonds, fuUs, judgments, and exe- 


(l> See emit LLuffell t, Hammadt l 


*( Ctttion^ 



•* cutions, as well of lands and tenements as of goods and Walk** «. • 
oliattelsi which feoffments, (stc. have been and arc devifed, 

** tsff. to the endt pm-pe/e aud intent to delay, hinder, or defraud ' 

“ creditors and others of their juft and luw'ful adlions, fuits, 
debts, Wf. And it is enadlcd, thaf all and every feofl- 
“ ment, gift, grant, alienation, bargain, and conveyance of 
** lands, Wf. which are made for any intent or purpofc before dc- 
“ flared and exjirefTcd, Ihall be deemed and taken to be clearly 
** and utterly void, fnittrate, and of none effcdl.” 

Upon this ftatute, there is no other defeription of the intent 
of the conveyance, in the enabling claufe^ but by reference only 
to the preinnble^ the intent before declared and exprtjj, d. 

So that unlefs the conveyance in 1718 was made for that 
purpofe, it will not be void : now here is no proof litirrowt the 
father was indebted at the time or foon after, fo as to collecl from 
thence the intention to be fraudulent. In order to defeat credi¬ 
tors ; for, as Mr. Attorney General faid, if he had been indebt¬ 
ed at that time, it would have run on fo as to take in all fubfe- 
quent creditors. 

Where a man has died indebted, who in his life-time made a 
voluntary fettlcment, upon application to this court to make it 
fubjefl to his debts as real aflets, the court have always denied 
it, unlefs you ihew he was indebted at the time the conveyance 
was executed. 

But upon the ftatute of the 27th of EHz. winch relates to pur- 
chafers, there indeed a fettlemcut is clc.irly void if voiiuitary, 
that is not for a valuable confidcration, and tin. fubfe([uent 
piirihafcrs (h.tll prevail to fet aiide fuch fettlcmentbut this can pureJuftra (hdl 
only be applied to the cafe of fubfequent purchalers, and there- 
forc a plain «liftin£lion between the two ftatutes (1). inentth*tisvo- 

luuUry xnd uot 
for a valuable coniideradoo. 


The alfignees under the commiflion ftand only in the place of 
the bankrupt, and arc bound by all acls fairly done by } m, 
notwithilanding they gain the legal eftatc; and tliis proves tli.it 
ali'ignces 01 bankrupts are not confidcred as purchafers of the 
legal eftate for a valuable conlideration for every purpofc. 

It has been faid, I mull at this time take tlic deed in 1718 to 
be for a valuable confidcration, bccaufe cxpretTed to be for five 
(hillings, atui other valuable confidemtions. 

But the confidcration of five lliillings, and other valuable con- 
fidcrations, docs not oblige the court to hold it, at all events, to 
be for a valuable confidcration, and can at nioft only let 
the defendant into proof that there were other valuable con- 
fidcratiuns. 

And therefore as to this part of the cafe the truftees under 
tlie deed jnuft convey to tlic affignecs under die comraiinon, 


Aflignres itina 
in the place of 
a bankrupt, ani 
are bounii by all 
ne't.s flirly iloae 
by him. 

The conAden- 
tion in a deed ot 
5b. and other 
valuable conli- 
dcrations, doea 
not oblige the 
court CO hold it 
to be for a vain- 
able coiiGdera* 
tion. 


(l) So Colville V. Pnrirr, C;a». Jae. Tov}»P>end V. ^jrJhsm, tJe/.lOt II. 
i;8. Rupill V. Hammond, ante 15 . Evefyn y. Templar, t Bit. Cau. t<^p. 
H'iiieY.San/om, /of!, gvol^iu LorU nJt Oxlej v» Lee, poJi.^z$» 



0 ' VfttHivttlt. 

t* for !t fall* d{re£kly within the claufe of the firft of 7 ames the irt, 

«««•>*«• cop. IS- (i). 

That if any pcrfon, which hereafter is or fliull be a bank- 
** rupt, ihall convey or procure, Ot catife to be conveyed to any 
** of his children, or other pcrfon or perfons, any manors, 
** lands, ts/’c. or transfer his debts into other mens’ names, cx- 
t 9 S ** cept the fame (hall be purchafed, conveyed, or transferred for 
“ or upon marriage of any of his children, both the parties mar- 
tied being of the years of confent, or foine valuable confider- 
** ation, it (hall be in the power and authority of the conimif- 
** fioners, to bargain, fell, grant, convey, deniife, or otherwife 
** to difpofe thereof, in as ample manner, as if the faid bankrupt 
** had been aflually feifed or poiTcilcd thereof/* 

His Lordlhip direfted the truftees of the deed of 1718 to con- 
Tcy to the aflignees, under tire commilfion againll Burmvsj the 
father of the defendant. 

(a) See Fiyerv. FletJ, 1 Brt. Cba, Rep. 160. 


3^^ the 3<, 

1746* 

Cafe 42. 

An affignee nn- 
.4er acommiflion 
Of bankruptcy, 
auft fttireiider a 
copyhold to a 
inrchafcr, not- 
vrithftanding the 
Jord nay exadt 
two fines, for no 
|Kifon can make 
a common law 
tonvayance of 
' aeopyhoM. 


Drury v. furviving Aflignce of JjhnfoUy a Bankrupt. 

J Ohnfsn being poflefled of a copyhold eft ate, in Nsv. 1736, had 
a commiifion of bankruptcy taken out againd him, and tlie 
eommiflioners by baigairi and file convey the copyhold to the dc- 
f'lulant and another, as aifignees under the commitlion, and 
their heirj who entered and received the protits. 

The plaimitF entered into an agreement in writing, for the 
purchafe of the copyhold, with an agent of the dcfcinljut, who, 
on belialfof agrees that he, as alhgnee, (hall, within two 

months, by bargain -and falc, ennvey and aflurc to the plaimiff 
and his heirs the copyhold cll.ilc, and make a good title thereto 
as the plaimilPs counfcl ilionld advife; the plaintiff paid one 
(hilling in carneft, and agreed to pay, upon tlie conveyance heing 
made, 449/. 19/. more. 

Difputes arifing between tlic plaintiff and defendant relating 
to the manner, and by what deeds the copyhold eftate (IrouKI be 
conveyed to the piaintitT hy licreiidanc; it was agreed that a 
cafe (hould be ilated, and laid before counfcl for an opinion, 
what fort of conveyance dcftnd.jnt ought lawfully and with 
fafety to a purchafer to make*, the counfcl was of opinion, that 
the defendant ought to be admitted tenant of tlie copyhold, and 
afterwards to furrendcr tlie fanru to the plaintiff, upon which 
furrender the plaintiff was to be admitted, and that a convey¬ 
ance by indenture of bargain and falc, as pro'^ofed by the de¬ 
fendant, would not be proper, or a fit conveyance £pr plaiiitift’ 
to reft upon. , 

The bill therefore is brought for carrying the agreement 
into execution, and that the defendant may be compelled to con¬ 
vey, or procure the copyhold premilTes to be furreudered to tlic 
plaintiff. 

3 • The 



w 


DltVliT V. 
Mam. 


r9«3 


vatAtupt. 

The defendant infifts that a furrcndcr is not neccflary, for 
tliat he had ftated a cafe as to the method of conveying the copy- 
hold eftates to the Attorney General, who was of opinion, that 
there is no occafion for the affignec firll to be admitted, and 
then to furrendcr to the vendee, and fubmits to convey to the 
nfe <if plainlin' and his heirs by bargain and fale, but hopes he 
llvJl not be rompclled to be admitted and then to furrender to 
phiintiiT, as it would be a great txpence, and infifts plaintilF 
will be f.ife under fiich conveyance. 

Lord (lhu$h-dlor: I ant of opinion that the aftignee under the 
ccmmifi'ion mull furrender the ctjpyhold to the plaintiiT, though 
it is very Itard the lord ftimild exatl two fines, but no perfou 
I an ina\'' a common law conveyance of a copyhold; it niuft be 
ity furrender; the commiilioneis by the 13th Elh. cjp. y. have 
no intereft in bankrupt’s lands, but only a power to convey, 
and at livll comniiilioncrs made fale to tJie creditors, but that 
was found inconvenient; therefore they made general allign- 
nicsits to trulfees to diftiibutc the whole. 

The tjucftion is, Wlicther the general alFigncc Is a vendee 
within the act of parliament of the 13th Eliz. and 1 uni of opinion 
he is ; What would be the confequcncc if he was not fo r Whv, 
the afligncc might continue in poffeftion for years before he 
makes a hilo, and yet, by an exprefs provifion in the adl, he is 
veftrainc'l from receiving the profits, till he has compounded 
wirli die lord: if the purchafer vmder the aflignee was confi- 
dcred as the vendee within the ftatute, the aftignee of a debt, 
who takes from the commiflioners, could not fuc for the debt; 
therefore the aftignee only can be conftdercd as the vendee. 

Decreed, the defendant to furrender the copyhold eftate to the 
plaintifi'(i). 

Lcrd recommended it to commlftioners of bankrupts 

for the future, to except copyholds out of the deed of . ilgii- 
ment of the bankrupt’s eftate, bccaufe it would favc the expence 
oftwofim-a; for the commiftioners, where the creditors t ..dd 
meet witli a purcl'.afor of the copyhold, might convey to Jiim in 
the firft inllance; and though there may be occafion fonietimcs 
for temporary aingnmenis for the better preferving the bankrupt’s 
eftate, yet coinniilfioners are not obliged by the ciaule in the 
5th of the prcfciit king, relating to temporary aftignments, to 
appoint an alfignec of the whole eftate, bccaule the wmrds are 
in the disjunctive, immt'JL'U/y te appoint eng or vicrg a£ignee er 
ojfigneei of the if ale or effecls^ or any part thereof. 

And befidcs, by leaving out ihc copyhold eftate of a bank- llJcfuero^credi?* 
jrupt in a temporary aliignment, the creditors will run no rifquc toii by 

* rates in a tetnjorary aflignincnt, for an extent of the crown will not affsft it. 


An affignee 
under a commif- 
iionoi'banknipt- 
cy of a copyhold 
cftaLe,iaavendee 
within the 13 
ERx. cap. 7. and 
not the pur^afet 
from the affignee 
of fuch cftaie. 


Commiflionent 
ought to ezsepC 
copyholds out of 
a deed of affign- 
mentof tlie 
bankrupt's ef- 
tats, bccaufe it 
will fare the cx« 
pence of two 
fines to the lord, 
as they may con¬ 
vey to the pur- 
chafrr thereof in 
the firft inftaoce 
by bargain and 
fale. 


(0 And the colls and charges in pro- charges of the furrender to be made by 
curing the defendant’s admiffion in or- the defendant to the plaintiff, and ol'the 
tier to make fuch furrender, to be borne plainijff’s admiflion to be borne by^ the 
by the defendant; but the colls and pla*at;ff. Reg. L:i. A. i 74 S*i/^^' 

Vtt.I. H vMh 





Dkvrt V. regard to the crown, for an extent will not efleft if j 

***"' that in all rcl'pcfls it will be advifable to omit them in lubfcqucirt 
ailignmcnts. 

Seren! thln’s He faid there were feveral things in the bankrupt laws, which, 
iv/^^chwa^nt reformation, and whenever the Icgifl.uurc is applied to, 

refcrmition. it would be very proper they fljould remedy this inconve¬ 
nience with regard to copyhold eftates likcwlfe. 


r 97 1 


Grey v. Kenttjh. 


Julf the jift, 
1749 - 


Vide title Baron'and Fernet under //v Divifiuti, Rule as to a P'Jft" 

btlily of the H'ift\ 


>^W/the4th, 'Ex parte Newton^ and others, in the Matter of /i?.rtv/s liaiik- 
* 749 " luptcy. 


Cafe 43. 

Where an allig- 
nee becomes 
bankrupt, and is 
temoyed, hisaf* 
fignees as well as 
himfelf, muft 
j«n with the 
comiaiSnoners in 
Cnecutiftg an af- 
fignment to the 
IKW aflignect. 


Cf^IMBRELi an aflignee under a commilFion of bankrupt 
againfk Riievesy became a bankrupt himfeif afterwards, aiui 
thereupon Newton and other creditors under /Jcc's-er’s commif- 
fion apply by petition to j[,ord Chunt ellor to remove him, on ac¬ 
count of his own bankruptcy, from being an afiignee under 
Rcevei\ enmmiflion, and that they may be at liberty to proceed 
to a new choice. 

Lord Chancellor granted the petition, and was of opinion, tliat 
not only Timbrel, but his alFiguccs mull join with the contmif- 
fioners in executing an nilignmcnt to the new allignees uu«icr 
the commifliou againll Reeves j and the onlcr was drawn up ac¬ 
cordingly. 


(T)) feint and feparaie Ccmwjjfton, 


A-fter Hitary 
term 1736. 

In Lincoln's-lnn 

'Hill. 

Cafe. 44. 


Beajley v. Beajlry. 

Y O RD Osaneellor: Where there is a joint commifllon 
againll two partners, they mull be each found bankrupt, 
and though one of them Ihould die, the commiiUon may Hill go 
on; but if one of the join^ traders be dead, at the time of taking 
out the commifllon, it abates, and is abrolutcly void. 


.degup the 14th, Ex parte Turner, 

'J74*- 


^Cafe 45, 


Y'ORD Osaneelhr in this petition laid it down for a rule 
that where there is a joint and ftparatc commilleoii, a cre¬ 
ditor under the joint commifllon may come under the feparate, 
and aflent or dillent to the certillcatc of the bankrupt under the 
feparate commifllon (i). 


i 

(1) e* pnrte Sandea, emte^i. It is fame perfon. x Ceokds B. Leetes 507. 
now held, that a jdnt and feparate com- Her In ih« matter of Simpjim, pojl. 15S. 

; tuSioa cannot legally exiil againll the 



‘Bankrupt. 




JEx pm te London, 

Fi(h' tifr.iiT the Dlvlft-n^ CamvttJJi'jn atid ComiwJTtCKert, 


Marti the ijth* 
*743- 


Ex parte BaudUr. 

A Separate comniilu!)!! taken out apainft each of two per- 
foiis who hail trailed in p.artncrfliijj, wliieli was diiiolvLi 
before their bankruptey; the joint creilitors petition to be ad¬ 
mitted to prove ihcir j iint debts under each of their cnmmiinons. 

Lord Chitneel!>r: Where there is a joint conunilTlon taken 
out aj^ainfl partner.’., hparate creditors may come in under fueli 
a eomminion and prove tlieir debts, and joint creditors lhall be 
f.ulshed out of the joint eh ate, and f.-parate creditors out of the 
.leparatc tllatc, bec.iui'e the afllgnmcnt in that cafe is of the wliole 
eUate (i). 

But where there are two perfons who have been partners, and 
yet tlic commiilinii j ;ne t.’.kcn out a;^ainft them as feparate 
traders, there creditors upon the joint eilatc cannot be admitted 
to prove tlicir joint debts under each commiflion, for they have 
an equitable riglit, in cafe there fhould be any furphis ot tlie 
edates of the two bankrupts, tiftcr the feparate creditors arc 
fati.sficd (2). 

Nor do I think it pr.-per to appoint a receiver on behalf of 
the joint creditors, to pet in the joint ctTecls of the bankrupt, 
blit they mull proceed in the common courfc, by taking out a 
joint ccmmilfiou. 


Decmbcr the 
a3J, X74*- 

Cafe i\6, 

Srpiir»te credi¬ 
tors iTu>y come In 
under a joint 
coinujiflioti and 
piove their d<'l>tc, 
but where there 
an; two perfons 
who Live been 
p.irtocrs, ipd yet 
the conuniiiions 
arc taken out 
agaiiill them as 
fi-parjte traders, 
there creditors 
upjn tliu joint 
ellate, cannot 
prove their 
debts under each 
cunitnlliion. 


(r) Ex Mrle Sa;tdo>i. nvtn6%. 

(a) Sec «v jartr' OUkrio-ua, 1 
B. Lfivjf, 290. i!ut it ('•'■ms now to be 
fettled, that joint creditors may prove 
under feparate commillions, aad receive 
a dividend in propoitlon^with the fepa¬ 


rate creditors. Ex Ja'-te //.'y//ea, l Cceh‘*s 
It. La'^'i 292. ! Prc. Cba. Krfi. 454.. 

S. C. £v pfirtc Copil.itid, 1 Cilia's B. 
/a;-jt 29J. Ex pit'te H'.dijJcn, 2 Bro. 
Ckt, Ex j-nrtt Page, ihiu. 119. 

Ex parte I'imiuvii il'id, 1 SO. 


Ex parte Bond and Ifil/i 


b 


A Joint commifTion of bankruptcy was taken out againf 
Hi/r\ and Rogers, and a feparate cn.; againft Hi/ey ; the 
bankrupts became jointly and feverally bound to the petitioner 
Bond in t^oo/. ‘and to the petitioner Illil in 3°°^* 
their debts under the joint commiflion, and receive a dividend 
of 11 r. i 6 i/. and apply now to be Jet in as ereditovs upon the 
• feparate eftate, equally with the reft of the feparate creditors, in 
order to receive a dividend there Jikewife. 

not intided tohw a full fiiiififtion out of both ift.itcs at the fune time, but muft 
upon which "f the eftatf< he will vomv, hi the fuit place. Such f.:e<liwr /lull have 
die aceouaU of du: boukiupt'a jwint anil ftparaic cilate, bchitc he nwiaa hi> cict^on. 


yanuety th« 
»ac, 1745. 

Cafe 47. 

A joint commif- 
lionotbinkrupt- 
cy tikcn out 
ag.iinit two per- 
fans, .indaiepo- 
rale commi^B 
agiinft one, a 
creditor up 
their joints 
feveral bon 
make his tkl 
time to look iato 




19 Vtmitnipt. 

' > ** Chancellor: Tlic queftion is. Whether a creditor upon a 

0M»ud joint and feveral bond is intitlcd to prove the debt under both 
commiHions at the fame time. 

1 had fome doubt the kit day of petitions, but, upon fenreh- 
mg, I find it has been determined, tvhere there is a creditor on 
bond againft two perfons jointly and feverally, and both become 
bankrupt, he is intitled to receive a fatisfa£lion out of the joint 
eftate, and if tlte joint eftate falls flrort, he is for tlic refidue in¬ 
titlcd to a fatisfa£lion out of the feparate eilate: but then the 
court wid put him to his cle£\ion, and if he tlc£ls to come un¬ 
der the joint eftate, he will with refpcdl to a falisfadtion for tlie 
refidue, be poftponed to all the creditors of the feparate eftate. 

There are three cafes in which this has been determined. 

Ex parte Parmintsr and others, Decmber the 24ih, 17 36. 

Lord Talbott in that cafe, declared, as the two bankrupts i.t- 
vifigton and Paul were jointly and fevtr.dly bound, the petitioners 
the bond creditors were not intitled to havi a full iiitisfadlion 
out of both at the fame time, and ordered them to make fuch 
eledlion before they received any further dividend. 

The fecond cafe on the petition of ElizulYth Ab'ifigihn and 
otliers, AIarch the 29th, 1737. 

There the petitioners were creditors of both bankrupts, by 
bond joint and feveral. 

A declaration was made in that caff, that the petitioners were 
not intitled to a fatisfaclion equally with other creditors,of the 
joint eftate, or with other crctlitors of the feparate at the fame 
time, but ordered to make an ele£lion, ainl if tltcy clc£lcd to 
come upon the joint eftate, then nor to con'.e upon the feparate 
eftate, till the other creditors upon the feparate eftate h.id bcc n 
firft paid. 

Ihe third cafe in the bankruptcy of Lovtux and JJhworfhy on 
the petition ex parte Banks, Augujl the 6th, 1740 (i). The 
fame declaration of the court in this cafe as tlic former. 

I (hall only add to my order in tlie prefent, more than in the 
former cafes, that the petitioners fliall have time to look into 
thd accounts of the bankrupt’s joint and feparate eftates, and fee 
which would be moft beneficial fur them to come upon, in the 
firft place. 

It was objcdled upon the lad day of petitions, that this would 
be contrary to proceedings at law, upon a joint and feveral bond, 
where the creditor may proceed againft both obligors at the 
fame time, till his debt is fully fatisfied, and to be furc it is fo 
at law j but in bankrupt cafes, this court direds an equality of 
fatisfa^ion. 

Confider it on the footing of a joint eftate firft; ioint credi¬ 
tors are intitled to a fat^fadion out of the joint eftate, before 
feparate creditors, but then they have no right to (ionic upon 
the feparate eftate for the remainder of tlieir debts, till after fc- 
parace creditors are fatisfied. 


(i) 106. $. C. 


What 



*Banltcupt. 1^ 

Wlwt would be the confcqucncc, if the petitioners fliould be SKf«rit ; 
admitted to come on both eftares at the fame time ? Why, then ®®*'*“^Jf***-t* 
thelc creditors would draw fo much put of the feparate cltate, as 
would be a prejudice to other joint creditors, who have an equal 
ri^ht to come upon the feparate c.ftate with thcmfcives, and 
by that means 1 iliuuld j,Ivc t)»e petitioners a preference to other 
creditors, when the aft of parjiament and the equity of this 
court iiidiiio that all perfons Ihould have an equal fatisfaftion, 
and not one more tliaii another (i). 

The petition difmifled. ^ 

{l) Ex parte Ru^IanJ/an, I P.W,Blankenbu/rn, i Coolers B. Lotos 304. 
Ex parte Banks^ pr^'i, jo 6 . Ex pant 


Ex parte Edwards* 

T ' ri E petitioner being a creditor under a feparate comraif- 
fion agaiiid A, and debtor to a joint commillion againft 
A, an*l li. petitioned that the aft ion brought by tlie aflignees 
for the debt he owed to the joint commiflion might be ilaid, and 
that liis dcm.md upon tlic feparate tllate might bt allowed, as a 
fet-ofF agaiidl the debt he owed the joint eftatc, cfpccially as 
the fame perfons are aflignees under both commiiTions. 

Lord ChnnciiLr: I doubt whether this debt could be fet off 
under the ilatutc relating to mutual debts, bccaufe different 
perfons are concerned in one debt and in the other, and in dif- 
tinft rights *, but as the petitioner’s cafe appears to be a hard one, 
I will refer it to the commiffioncrs of the bankrupts, to ice how 
much petitioner owed to the joint eftate, and how much was 
owing to him from the feparate eftate, and to certify the fame 
to me, and let the aftion brought by the aflignees be ila/ed, and 
in tlic mean time all further conlidcration referved till the com- 
miiuoners have certified (i). 


JaHuarp div 
aift, 1745. 

Cafe 48. 

Doubtful whe* 
ther a creditor 
under a feparate' 
comniiffion 
againft^.and - 
debtor to a joint 
commiflion 
agwnft^, and^. 
can fet off the 
debt he owes At 
latter, by his de¬ 
mand againft the 
former. 


(l) Set Lanefioreugb V. yanes, t P, IE* 


(E) Rule as to his Executory or where he is cue hirnfelf* 


Ex parte Goodwin, 


a^i/dwjedi, 

1740. 


T he executor of a bankrupt, unlcfs the commlffon againft Cafe 49. 

his teftator has been fuperfeded, cannot take out a com- E*ecntorofa 
miffion oT bankrupt for a debt due to the teftator, for fuch debt ^nknipt, imleft 
’vefted in his aflignees, and coiifequcntly the executor not int‘*^i,^rtefc- 
tled at law, to be the petitioning creditor. tor be fup^ed- 

out one fye a debt due to tbe teftator. 


H3 


Where 



101 I3aitltcttpt. 

■Ex fartt Where a comniiffion is fuperfeded, merely becaufe there was 
Cqobwik. jj in form, as to the petitioning creditor, hut no manner 

Petitioning: ere- of doubt as to the ai 5 \ of baiiicTuptcy ; tlie colls of the fuperfedeas 
co^allowed only, otherwife if the aft of bankruptcy had 
rfw* oiii , where bccii fully piovcd. 
a cumniiifion it 

merely far n defcA iu fanot 


Mm-ch ti.e Jill, iJ.v pnrte EUb and others, in the Matter of IVbii'oiore 

a liankrur.t. 


Cafe ^o. Ellis and S.-i}\ih H:c^gr’i;:s bond creditors of 

.Whrre affjgrecs ^ Philip Hughes^ viho made his will, and appointed 77>«7//7.f 
hivepaCciit-a BfeUnfoit and JPHImhi IPi/ifruore vyicewox^ who jointly proved 
eflyth whkh ‘-iet,'nf:K died before lie had poll'ellcd any of the 


btlong-rd to ihs stititt of JP'irJiucrfl p.nt of f//-^(f/v i’s eilefts, to 



hli i-fFtfti, rtp- ini; ll;ng that the petitioners ought not to receive the full fatis- 
to whu-n i^cli ni out of the etTcfts, but ought to conic in with the other 

alfigntii ihaii creditors of Wiufmore, and receive an equal dividen'd with 

account .or fo them: it is therefore prayed, that it may be referred to the 
£ivfg«i*nof:hc to inquire wlrat fpeclfick tflefts of Philip Hughes 

tellator’seftuc. remain unrcceived, and that the fame may be get in, and the 
pedtioners paid what is refpeftively due to them before any 
diilribution is nude amoiigft iriufm’Wi, crcdilovs. 

Lord CbaiieelLr : I cannot niikc fuch order as is prayed by the 
petition, bccaufe Hughes’i debts mull be paid iu a ecurfc ol ad- 
minillration, and it docs not appear to me, but there may be 
debts of a higher nature. 

But then the queftion wdll he, Whether I ought to direft the 
aflignees to deliver over Hughes’s eflcfts to iViufuisrcy who, 
though he is a furviving executor, yet, being a bankrupt, may 
not be quite fo proper a jicvfon to be trulbcd. 

Indeed, as be afts in autre droits being a bankrupt docs not 
take away the right of executorlhip, and therefore, ftriftly he 
may be the proper band to receive it; but however, in fuch a 
cafe I ought to fecure the cfFefts of the tellator, and therefore I 
will appoint a receiver, to whom the affignees of this commif- 
fion (hall account for fo much as they have got in of Hughes’i 
teftator’s affets. 

//» Lordfiip referred it to a Majtery to inquire irhot pari of 
Philip HughesV e^eds hath come to the hands of WinfmoreV af- 
fgnetSy or winch remain unreceived by William Winfinore the 
furndving executory and that the Majler Jhould appoint a receiver of 
the effeSls f Philip Hughes the t^ator which are unreceivedy and 
that the ajjtgneet Winforore do deliver over to fuck receivery fueh 
part of the ufatoPs ejects as f>all be found to have been received by 

them, 
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thfnif flr to he in their hcitiilt in f[iecie, anti ordetej^ that the />etion~ 
trs be puid their refpective debts titid cojls of this application^ out 
of fuch efeels of Philip Hughes the tejlator^ in a coutfe oj admini^ 

Jlration (i). 

(l) Ex parte Marjh, pofi. ij*?, 159- 3 Burr. 1369. Ex parte Lttke, t Bro. 

Ex pa'te Litcrllyu, I Ojokt'sB. La-ii's 179. Cha. Rep. 596. 

The note under Ihiunii and 'J emmett 
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Ex parte 


FaX parte Nutt, 

TORD Chiutcelhr: If a ptrfon that is a trailer, makes an- 
other an executor, who only difpofes of the lluek of his 
teftator, it will not make the executor a trader, and liable to a 
conimilliuii of bankruptcy; and «.vcn if an executor, as in 
the prei'ent cafe, is tli<- reprcl'eiitativc of a wine-eooper, and finds 
it necellary to buy wines to refine the Hock left by the telLitor, 
it will net make him a trader; but here ir fworn tl.c i xceutrix 
bought wines hcrlclf, and fuhl tlicin to the cullomcrs inrire; lo 
that it is not true, that Hie only bought wines to mix and im¬ 
prove the tcHatoi's. 

waici ir.tirc and f.lls them intirc 

1 am of opinion Hkewifc, the aa of bankruptcy is plain, 
but if it liad been doubtful, wonbl not have direitcu an iil'uc, 
where there ba-i been Inch a length of time as a year and a half 
fiiiee the taking out nt the commifrioti, and where the pc- 
tiouor has aequicleed the whole time, furrciulered hcrfe.f us a 
lunknipt to the eomtnillloners, has bten examined before them, 
and, upon her own examination, Hrong titcumHanccs of bank- 
ruptev liave appeared; but if Hic is really no bankuipt- flie is 
not left wiiliont remedy, ior ihc may bring an a£lion of trover 
againll the .iHigncc. 


uivguji tiie 6th, 
> 741 * 

Cafe 51. 

An ex ■cutvjr’j 
eft'eh: 

It'ick.ci'hiii tfli- 
tator, tho" i: 
ronlifti of winM, 
ard he bi'.ysAune 
Dihcrt tu mix 
with and fine 
tiioni, uiitnoC- 
make him a 
binkrupt, other- 
wife if he bu«s 
ti) his eufcomeiki 

V« her A peifun 
s; lintt wh..m a 
commilHon it 
tr.kcn cut, hi: 
furrcnd.cd him- 
'l'"lf,n;d.'.c«tiilef- 
ecu \ ye.'i and 
li.ilf lince •'he' 
iikiiH cm ihcrf- 
of, the Court will 
I »t din it an if- 
flic to iiy the 
b.nkrup.cy, hut 
Ii ivc him to an 
activii: at lau. 


Fx parte liuthr^ AH'ignce of Riihardfn. 


Jttt^^ the 3J, 


Vide undtr the Divfiteiiy Rule ns to the Sale cf Cffu es under a Com- 

vi.Jfon of Banh upt, 


(!•'; R.di. as to LandLrds. 


Anon, yfy»!/the }oth» 

Y ORD.Chancellor: A landli-rd may diHrain for his rent Cafe 52 
upon a bankrupt’s poods, either before or after the ali.gu- whncalunk- 
tucut under the commillion (i); but if he ncglecU to tlo it, and mpr»good, are 

fignee, a landlord can only come in for his rent/« rata wiJs the odwr crcihiow. 
(l) Ex parte Plummer,po/l, 103. 

H 4 


fuffers 



loj 


I5anft!;tipt 


Amoit. 


fuffcrs them to he fold by the alfigneea, he can only come ia 
upon an average with the reft of the creditors (i). 

A mortgagee A mortgagee of a bankrupt’s eftate, though he pays the ar» 

"^*Mrs*otrea*a bankrupt’s landlord, iinlcfs he 

a bmkrup:’* applies to the court for ai? order that he may ftand in the place 
eftite, unieft he of the landlord, iu confidcration of his paying the arrears of 
ibndinthriwd. preferred to the creditors under the corn- 

lord’s piaer, it iii million, 
not be preferred 

«0 the creditor's under the commifiion. 

(l) Ex i>arit DifeharmeSt poft. loj. Dn'i.r, i Ctcki's B. Liir.'t 216. Bra.!yl 
Ex partt Giovct ibid. 104. Ex parte y. Bull, 1/>Vo. C’vu. 427. 


March 31ft, parii Dtfihin mes. 

Cafe 53. H E petitioner was the landlord of the bankrupt, and 

. If the landlord of 1 . now prefers his petition to Lord dh.-ntrellor to be paid by 

■abankru^fut- jjjg affj r-^tjcs under the commilhon, the rent that was in arrear 
•t Itrt hisaingnees it i - i i 

(til off his comminion was taken out, 

'coodt, he is not It appeared in evidence, that the whole eftate and eftcfls of 
wMerent^but bankrupt were poirelTcd by the allignecs, duly chofen under 
muacome’iu/ira the commillion, and fold by them feven years ago by virtue of 
rori with other thc alligiiment. 

ScewM^w" Ac counfcl for tlie petitioner, infilled that he 

^ being the landlord is intitled to his whole rent, and is not obliged 

to come in pro rata with the reft of the creditors. 

Lord Chancellor: The landlord’s demand is too ftale, and 
having loft his remedy by diftrefs, as there arc no goods upon 
the premifles, he can now be confidered only as a common cre¬ 
ditor, and mull come in pro rata. 


Ex parte Plummer. 

T he queftion was, Whether after a commilfion of bankrupt 
taken out, and thc meflenger in polielfion, thc landlord 
fliould dillraln the goods upon thc premifles, and fo be fatisfied 
whole rent even his intirc debt, or whether he fliould come in pro rata with the 
after affiinment reft of tlic creditors under the commilfion. 
affi^ew^ifgoodi Chancellor: If any goods remain on thc premifles, they 

are not removed, are liable to the diftrefs of thc landlord, and he may diftrain 
them for his intire debt, even after aflignment or file by the 
aflignees, if the goods are not removed (i); and this is the 
rcafon, bccaufe no provifion is made in the cafe of bankruptcy 
‘ in the ftatute, which gives thc landlord a year’s rtut on ex- 

ccutions. 

‘fAflignmenthas lieforc aflignment the property remains in the bankrupt, 
a Mtroipedt fo.M (and the commilTioncrs have only’a power) though thc alTign- 
^ Jadht'attfdone * rctrofpeflion fo as to avoid any mefne a£ls done by 

' ^ the bankiupt. the bankrupt. 

(i) See Buckhy v. Tajlert 2 Durn. and Ec^'s Rep. 600. 


^fyril the 4ih, 
‘ 739 - 

Cafe 54. 


The 
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The rent is here a year and a quarter, and I am of opinion 
that the landlord is intltlcd to didrain the goods remaining ***■»««*»• 
on the prcniiir^s for his whole rent, notwhhflsnding the com- 
milBon of bankruptcy and the proceedings thereon. There was 
a cafe before the Lords Commilhoncrs of the Great Seal, where 
the landlonl, tliQUgh he had made no did refs, yet was confidered 
to be within the cquiiy of the lUiute, which gives him a year’s 
rent upon executions; a co:nmifli'jn of bankrupt being an ex¬ 
ecution in the firlt inilance- 

The two following cafes were cite<l: F.x parte Jacqncx^ Dec. 

14, 1730. The landkrcl (VJlrawed, wheti the mejpnger uadtr the 
comm'i/Jion of hanirupt nvas tn pojjl'fion hifore the ajjtginacitt: after¬ 
wards the ajfivnees were chofen^ and ptiilhned Lord Chancclioc 
King to have the goods rfloredy but the petition was difniijed. 

Jix parte Dillofiy Feb. 2"]^ •73>* The affiances f the bankrupt 
were in poJI'eJfton,, and the landlord dijlraitied ; upon the application 
f the qfignecs ts Lord Clianccllor to be relieved^ and the goods U 
be re-de/iveredt his hordjhip confirmed the right of the landlord to di- 
Jlraitif and dfniijfed the petition. 


Ex parte Grove (1). 


the tidif 

1747 - 


A Ccmmiinon IlTucd againd A. who was a tenant of 5 .*s, 
and owed him twelve year’s rent. B. the landlord comes 
in and proves his debt under the eommidion, and the affignees Coromlflion 
fold the whftle goods to Grove the petitioner, who lived in the twcd5^i2*!jar» 
tenant’s houfe; the landlord, three years after proving of his rent. /f. proves 
debt, didrains upon thofc goods, as being dill upon the 

prcinidcs. the aifigr.ccs fell 

The quedion was. Whether proving it as a debt under the the good, of 
commifTion, and fwearing lie has no fecurity, is not a w iiver of whJ^iivesTn^” 
his right to the goods as a landlord ? houfe. 3 yciii 

after proving hui 

debt dlftra'ms on thofe goods as being ftill upon the premiHes. The vendee of tlic goods is iniitlcd 
to them, and Uie proceedings of B. upon his replevin rtftrained and confined to hit iiinedy under tho 
coinmililun. 


Lord Qjancellor: The ifluing a eommidion againd a tenant, Notwithftandin* 
and the meflenger’s poffcffion of the goods of the tenant, does 
not hinder the landlord from didraining for rent j for this is not g",-,,}' 
fuch a ctflodia legis as an execution is, and there too the law al- Aon of the good,-, 
lows the landlord a year’s rent. ^ SnrlSrdT^ 

The aflignment of the commidioners of the bankrupt’s edate ,er.t, even after 
and edefls, is only changing the property of the gooils, and an aflignment, 
while upon the premifles they are dill liable. ^ mOieSSiflik 

The fa£l*that creates the difficuhy is, the landlord's coming 
in under the eommidion. 

A man who has a debt may come in and prove his debt, and 
afterwards he may bring an action at law, and the court will 

(i) Sec ex parte Draine, t Cookes*s B. herjfs, aid, and Lord Bathwrfi's obfervations 
•o this cafe. 


not 
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not abfolutely flop him from bringing an a£lioji, but put him 
clcotion, and even then allow him to afiiint or diflent to 
the certificate. 

A landlord is confulcrcd in a higher degree than a common 
creditor, and it would be hard to preclude him from diftraining 
wlierc lliere are goods on the prcmiflcs, and ihcrcfcrc he mull 
be pur to his clcdlion to waive his proof, t5r his diltrei's. 

But the ditficulty lies here, every creditor is to fwear whether 
he has a fecuricy or not: if he has a fecurity and iiiltds upon 
proving, he mufl deliver up the fecurity for the benefit of the 
creditors at large, be they mortgages or pledges; but this feems 
to be a new cafe, becaufe this is a legal ii«‘n which the landlord 
has, and not upon the fame footing -vidth common fecuritics; 
and the only qucllioii is. Whether his proving it as a debt, and 
fwearing he has no fecurity, is not a waiver of the dillrcfs ? 

A (fcdhor, tftfr I.crif Chanicllor directed it to Hand over till the next day of 
Siv!^nd*uiidera Petitions, as thinking it a doubtful cafe, and on that day faid 
eommhrion, wiJl he was far from being clear that the landlord was barred of his 
fc''n**an''*aion ^hcre have been inllancts, where a comnion credi- 

arifw for hi* t-'**’, even after he h.is received a dividend under a conimifiion, 
upnuhis liiis been allowed, upon refunding ibat dividend, to bring an 
ilrkUirJ**** a£lion at law for his debt; and as a landlord’s Is a more favour¬ 
able cafe than a common creditor’s, he ordered it to Hand over 
again for further confideration. 

On the 8th of May^ 1747, tliis petition came on again, and 
his Jiordlhip then declared that the vendee of the goods under 
the afliguce is intitled to the goods, and orderc<l, thifl the pro¬ 
ceedings of WiUitm Kitigy the landlord, upon the replevin 
ihould be rcHraincd, and confined hint to his remedy under the 
cummiinon. 


(G) Rule tu to Comp^ttions, 


Xttvemlir the 
6th, 1740. 

Cafe $6, 

being upon an 
•greement for a 
coropofition, 
givei one of hi$ 
oredhon, who 
WDold not con- 
font to it other- 
vrRb, a band for 
the refidve, over 
wid above his 
edmpofidon; 
fuch a contradi, 
not void 
byK nereis 
wotV^the 5th 
•f^^iib'ge the 
StiMd, feems to 
‘|M|Hthin the 
Hfonanddefign 
fthf adt. 


Spur ret v. Spiller. 

T H K plaintifT' in this caufe being upon an agreement with 
his creditors in general, for a coinpofition of fix ihillings 
in the pound, tlic defendant, one of the creditors, vvould not 
confent to it, unlefs the plaintifT would give him a bond for the 
refidue of his debt over and above his fliarc of the compoliiion. 

The plaintiHi in order to extricate himfelf out of his difficul¬ 
ties, did give a bond to A. in truH for the tiefeinlaiit. 

Tlie compofition money has been paid to the reft of the cre¬ 
ditors, and likewife to the defendant, who has brought an a£lion 
on lus bond in the name of tlie truHee, and notice of trial is 
given for the 14th inilant. 

Mr. Charles Clarke moved for an injunftion to Hay proceed¬ 
ings at Jaw, till the hearing of the caufe in this court. 

lard Chancellor: Take the injunction upon giving judgment, 
and a rclcafe of errors, it being a cafe very proper to he con- 
fidered} for fuppofc a creditor upon a commiflion of bank- 

z ruptcy 
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loS 


ruptcy taken oat, enters into a private agreement with tlic bank¬ 
rupt to fign his certificate, upon his promil'c or oontraft to pay 
this creditor’s whole debt, in confidcration of his figning the 
certificate, there is no doubt but fiich a contrait would hav« 
been voidj^y the exprefs words of the Ilatutc of the 5 th of the 
efenl King. 

Tiu: qiicfLion is, 'WhcdiiT furli an agreement as in the pre- 
feiit cafe, though cleiuly out of tl'ic ait of pailianieut, is no; 
within the reafun and defign of the lu't, and liic very mifehief 
that i'l c\nr.';f-ily condi^inned by it, and elldc.lvl^urc \ to be rc- 
medltd? Vor this is not cnly prejudicial to tbe bankrupt, but 
ay be Inn lull to the creditors in general, iKTaiil'e a perfon 


in 


who has a compofition on foot may (by eni'ing into a eontiadl 
to piy ilic v/hoU: debt to ont or more obliitt.iie ovditcjr;, as a 
coiiridcratlon of tb.eir pvomii’.ng not to appear, or not to uppofe 
the comno;iiioii) doeeive toe bulk, of llic crcditfirr, who ima¬ 
gine r’'.e funding out ..j^^,.iinll liis Ciiale are net lo nuir.c- 
roui a-i in facl they are (i). 


SrvKRCT v, 
Stuxit, 


(l) St V. 'Jm-'r', 

V. I'i.'nv-.v, and jcv.’j v. ImdIJ-;, 
Oyo. Ciiaji. 792. V. 

J'nih-t, z D'^rif. atiJ h-ifi's Rfp. 
y-ckf\! \'. Djc^iirr, 3 D.oi. and /hr'/’; 
/’a', qil. J.ukfin v. L>i’:as, ^ D'rn. 

Rri). \ 6. 'J’iic Csle (it 
m- V. Ih-nd: I H. Jll.i k. Tr n 

fc4/. UKiitiiti.'is the auiliority of Lt.:is 


V. CJ'nfr, I P. IF. 6 to. In Trnmtm 
V. F(,‘ton, (.Wo. 544. the creditor 
received no benefit or dividend undertime 
coniinillion of bankruptcy againlt the 
debtcir, and the ws.v there given was for 
a If' J'm than, though \n fniiife 3 Son for, 
\s ha; vv as really due. See c,xparte il&r/ar, 
pojl. 255 . 


(II) Ru!i as to CrcJliirs, 


Ex parlc Br./ils, 

A Joint commilTinn only r.ikcn out agaiiift two partners; the 
petitioner a bond crevlitor to whom the bankrupts were 
jointly and leverally bound, he may make his eletlion to come 
upon the joint, or ioparatc cftaie; if upon rl.e former, he can¬ 
not come upon the l.itter {and fo‘I’.ve fsr/li; for the furplus of 
the debt, till the creditors of the leparate tllatc arc iiilt iVrved. 

Lord (Jsancelkr Icunded his order upon this rearoiiing, becaufe 
the bond creditors might have brought a fepavate aclioii at law 
againft cacii of them, and miijit have had likewife fep.irate ex¬ 
ecutions, but could not have levied his debt upi'ii both the eltaics 
at the fame time, but only for the deficiency, where one eftate 
was not fuiTtcfcnt to fatisfy the w'hole (i). 


dit 6dv 

1740. 

dafe 57. 

A bond creditor 
to wiior.i the 
pjil.ic:, uttc 
jointly and fere- 
rally bound, inx|r 
makeliiscledUoa 
to come a^^inil: 
the joint or fepi- 
rate eftate, bat 
not againft both, 
except tor this 
detkirnry, and 
after the other 
cri'ditors ore 
paid. 


(0 Sec f.v parte Bud and //.V/, ««/«■ 9 ^, 
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April the 20tfc( 
1741. 

Cafe 58. 


w 


Cofper and others veif, Pepys and others. 

ILLI AM REEVES gave notes payable to Mo- 


have a right to 
hind thole who 
arc abfent. 

[ ] 


Where amecting Vy yt-j--/Wnvj to the amount of 45 00 /. iiidorfes 

propMl'jMdva- perfons, and then goes beyond fea, with 

tifcd.andfonicdo the gveatcll part of his cfTcdls, and becomes a bankrupt; the 
”er £o*eo ^Tth" ^omo upon Reeves the (irawer for tlie money due ujxin 

TOajorivhiMliie “otcs, who, being unable to pay tliem, becomes a bankrupt 

who arc prticnt likcwife. 

* riie alHgnecs under Reeve\, commilfion (of whom two were 
note creditors) give notice puriuant to the a£l of the 5th of 
George the Second, that tlitre would be a meeting of the credi¬ 
tors under Reeves, commiuion, in order to accept of a compofitioti 
from the agents of Audi ees. 

Several of Reevds creditors met accordingly, and it was 
agreed to accept 6 s. in the pound for llic debts due on tbofc 
notes, and to execute a rcleale to Ar,drees upon ihofc terms; and 
a proper authority in WTtting, figned by all the creditors prefent, 
was given to the defendants, the alTtgnets, to compound with 
AndreeSi who on the 5th of Sepiemtcry 1735, executed a relcafc 
accordingly to Alfes Andrres on payment of the compoQiion 
aforefaid. 

The plaintiiFs who arc creditors at large of /A 7 ///i//« Ree'erSf 
in lefs than four months after the ilfuing of the commiflion of 
bankruptcy againft him, prefer a bill m chancery, to which tlie 
aflignccs are made defendants, fuggelling it was a fraud in them 
to agree to this compofition, and that they ronfultcd nothing but 
their own private intcrell, as being creditors by indorfemtnt of 
fomc of Atidrees's notes. 

Lord Chancellor: I do not fee any thing fraudulent in the con- 
ducl: of the afitgnecs, for they have done every thing wliich the 
adl of ptvliantent pi\fcrihv;s on meetings for a compofition of 
debts, and if fome of the creditors do not think proper to come, 
’tis their own fault, atid tliofe who arc prefent have a right tr 
bind the whole, if the majority in value at the meeting are oJ 
opinion to fign the compofition. 

But with iTfnccl to the bill itfelf, fo far as relates to tli? 
SiTignees of Reeves^ 1 dilapprove of it extremely, becanfe it i: 
an attempt to make tiie coiut judges in what manne,r tlie cllat< 
and efiecls of a bankvujit (huuld be diilributed, before the ex- 
piration of 4 months from the date of the cornmiflion, wlieria 
the a£l allows the aflignecs a complete 4 months from thi 
jiTuing of the commifTion to make a dividend; fo that it is nbfe 
lately changing the method chalked out by the act, and ougb 
to meet with the utmoll difeouragement. 

J^Iis Lordfliip therefore ordered the bill to (land difmiflcd a 
againft the affignees of Reevesy with cofts to be taxed. 

^ . .A doubt arofe, whether the creditors who had accepted 

sindli^w^of compofition of fix (hillings in the pound for their demands o 

notei are both • » , . . . 

hecome Lankrupt, and Ae creditors have received a iivi(*cBd of 6s. unHer the eommilTion againft it 
iaduder, tl.c« can only iirovc the remunine 14s. under the comnattiion againft (be drawer. 

Andvee. 



OBonlrupt. 

Andreest might, notwithftanding, prove their whole deBt in die 
commtflion againft Remes? At firlt Lord Chancellor feemed to 
think they might Hill prove their whole debt, but upon looking 
into two cafes in 1 Wms, 89*, the firft, ex parte Ryfivieke^ before 
Lord Chancellor Macclesfield \ the fccondf, ex parte Lfithere 
before Lord Chancellor King, he altered his opinion, and was 
very clear that the 6 s. muft go in difeharge of fo much of the 
d.'bt, and that they could only prove the remaining 14s. under 
Reeves^ii commiihon (i). 

* Ex parte RyftvUkt, a Wm, 89, A. drew a bill payable to B, on C. in lldlarA, 
for 100/. C. accepts it, afterwards af. and C. become bankrupts, and B. rrccives 40/. 
•f the bill out of C'l rifcdls, after which he wanted to cunic in a> a creditor tor tin; 
whole 100/. out of A.'i effects. B. permitted to come in a, a creditor for 60/. and 
the Matter direfted 10 fee whether the other 40/. was paid oat of A.’s effi£l> in t.'s 
handur out of C.‘‘< own ettedt^ j if the latter, then C, is .1 creditor for tliia 40/. aUb, 
but if out of A.'. cJfcdL, then 40/. of the too/, is paid oft'. 

•}■ £x parte Lifiberef s If'ens. 407. A. gives a promifl'ory note for 2C0/. payable to 
S. ur oidar. B. indorfes it to C. who indorfes it to />. A. B. and C. become bank- 
tu.ts, and D. receives 51. in the pound on a dividend made by the aftignecsof . 4 '. D. 
ti, >’l come in as creditor for 150/. only out of B.'s eftetts. 

(l) See sx parte Wildman, pijl. log. 


Ex parte Whitechurch, 

Vide undir the Divi/ion, Ride as to AJftgmts. 

Ex parte Sitnpfcn and others. 

Vide under the Divifton, Commijfton and CommtJJioners. 

Ex parte Simpfon and others. 

Vide under the fame Divijion, 


Ex parte Kirk. 

A Creditor under a commlflTion of bankruptcy againft 0 -i<ie, 
being indebted to the petitioner in yg/. drew a note on 
the aflignoc of the commillion as follows; Pray pay to 
Kirk or order the ftwi of ygl. nit of my Jhare of the dividend here- 
afier to be made under the commiffton againfl Ovic. 

The allignec accepts it by parol, but before any dividend he 
becomes a bankrupt himfelf; the creditors under his commif- 
(ioii infift, that Kirk ought to come in pro rata only, for that it 
was not a legal acceptance. 

before any dividend becomes a bankrupt him&lf. K. inti led to the whole 79/. and n; 
isiy>r« rufii oaly, ualer the comtiullioa s^aintt the slfi^nee. 
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tcf IBaniituiit. 

Knc* tofi ChatueUar : Though this Is not a Ifgal bill of exchange at 
hw, yet it is good in equity, the petitioner having paid a valuable 
confldcration for it, and it was a lien upon the cHccls of On/e as 
foon as they came to the alTignce’s hands, and is like the cifc of a 
bond a/Tigned by a peribn before he becomes a bankrupt, which is 
a good ailignmcnt in equity, and tliciinignec thereof is intitlcd to 
retain the bond agatnll the creditors under the commiflion. 

His Lordihip directed the 79/. to be paid to the petitioner. 


XtSrmA die Ijtii, 

m 7 ’ 


T’lv'fs V, Mc.py, 

Fide under the D ‘mfioHj CammUpoher and CoiKTHt^oner.!, 


JanrAe 4th, Ex parte Bottcrill. 

Cafe (So. ^ bankrupt borrowed tool, upon bond of the petitioner, 

X a near relation} the petitioner liadarrclledliim on tiiis bond, 
tvftU'M «"cu- charged him with execution, and had another dein.iud for a 

tioatbrone debt, year’s rent. 

eed^r petitioner would not waive his execution upoti the boiul 

ather againft * oflcrcd Ip provc the de!)t for rent under the eom- 

Mmofadiftinft miffion; but the cnmmiirioucrs rcful'cd to ailinit him, unlci's he 
waive his execution. 

Upon tliis he petitions to be admitted a creditor for the rent, 
■otwithftanding /.er</ Chancellor: I think it a hard cafe upon the bankrupt, hut 
5»ive1w*ewcu- ** debts arc intircly dillinft, 1 think he fiiould be all<>wtd to 
tioR upon the prove, notw'ithftanding he refufes to waive his exceution (i). 

But upon looking into the petitioner’s allidavit, and finding it 
defective, as he did not fwear to the time when the bankrupt com¬ 
menced tenant, he difmirictl the petilion, and f.iid at the fiimc 
time, that he was fatisficd this debt vas an aftcr-tbought, and 
trump’d up merely to pcrfecutc the bankrupt, by keeping him in 
gaol, and therefore recommended it to tlie petitioner’s attorney to 
make it up, and rcleafe the bankrupt from his conlinemcnt. 


({)£x ^arte Mathtnust pjl. 3 w/. 817. Ex parte CEinfoz^ 1 Bro. Cha. Rep. 270. 


DKmfirtht 
Soth, 1750. 

t. C. z Ve*. Wildman. 

S13. pl.46. 


CPU ChanccUcr: The prefent petitioner was creditor of a 

C.ale I. bankrupt, who had given him bills of excliange on Vanvillen^ 
tte pedtiotitr an^ }ji lEiland^ who made thcmfclves liable by accepting 
^cm, and afterwards failed and compounded with their creditors. 
MeUmbefides So that the petitioner had two perfonal fcturitics. 

Confider it in the common cafe, abilradled from the cafes of 

SdWtlut bankrupts. 

andcthcokfeWa 

UAte jbyawcptiacc. 

Suppofe 
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'Baitfirupt. 

Suppofc fevcral obligors, the obligee may have fevcral a£lions 
agaiiiil them all, fevcral judgments too, anti feveral executions; 
but he lluill not levy more thano;;t? fatisfaftion for his debt; if he have IcvcriTa^. 
does, courts of law will llcp in. The fame in bills of exchange, tioiHajainiteach 
a "lions, fcfr. lie againft drawer and all the indorfers, but only one 
latistHCtion lor tne debt. thmone ficit. 

So under conuninioif; of bankruptcy, the creditor is intitled to fadioniarhii 
come under tlie commiliion agaiuR all the obligors, drawers, i^c. 
and this is not a preference given to I'uch a creditor, but a benefit A nwUtorJsia- 
lic is intitled to at law, upon all his fecurities, till he is complcat- ujliictrcoimlrif- 
ly fatisiled. There are two pcrfoiis at Hake for this debt, one of fion ofbankrupi 
them a bankrupt, and the other has made a compoUtion of lo/. in "b'lijnft all the 

* * obligors, draw- 

thc pound. ^ ^ en of notes, &c. 

'Hic petitioner had received nothing under tlie compofiiion at tiiihciscora- 
tlie time he proved his debt under the commiliion of bankruptcy, peHtlL^cra^*** 
•and therefore admittesl a creditor for the whole. initti>dund.:rth« 

commilTi'm for 

hi: whole di-br, and before a dividend receives as. in tJie pound, under icompulition of tht 
acceptors of the bills. 


But before a dividend he receives ar. dj. In the pound under 
tlic conipofition of tlic acceptors of the bills. 

'The coiinninioncrs in the commifiioti of bankruptcy direct he 
fliall be paid bis dividend, after deduQing what be had received 
on flic bills of exchange. 

'riie ufiltfiv.-es fay he (hall be paid a dividend only on the fumleft _ 

- , X \ At ^ ^ TheaiEgnets 

alter cleduamg the is. (itl. infiu.hi-lhallbe 

paid a divideivt 

on thr fuin left onl), after deduAi..^-the zi. 6 i. 


But this would be taking away from a man the double fccurity 
ht: had, and wli-chhe may make ufe of in law and equity, liil he 
is faiislietl his whole debt. 

(Vs this compoliiioii was not paid him till after his debt roved, Bur as tht com- 
hc lliall receive a dividend on the whole debt, and lhall account r''|U'0'» 
liereafter for what he has received, or (hall receive on the .'•.is of jc'bt pwed^ he 
exchange', ami this will not be any prejudice to the eilate, for it ihiii lecdve a 
he receives more from thofc bills of exchange th.in will aiil'wer 
twenty Ihillings in the pound, he fliall account to the aiUgnccs for 
fuch fur plus. 

Onlercd therefore the petitioner to be let in to a dividend on his 
whole debt pro rata with the other creditors. 

Mr. Clark for the afiignees cited the cafe of C)sper vcrfiis Pr/yx, VtdtaKtff^.tct, 
to fliew that the court would not admit a perfon who had received 
a dividend of fix Ihillings againil the drawer, to prove more th.in [ m J 
the remaining fourteen (hillings as a creditor under the commidiou 
againft the imlorfcc. 

Lord Chancellor laid, this differed from that cafe becaufe the 
cre'ditor tliere had received the benefit before he had attempted to 
prove his debt againll the iiidorfce under the commiliion. 



Venitapt. 


Ex parte Child : In the matter ur Cuff o. bankrupt. 

SArrjthettStb* 

*Tn ^ ^ petitioner prays, lie may, for liimfelf and the reft of 
Cafe 62. J the parilhioncrs of St Dunf.i-ns in the H^cjly be admitted a 
Cir^Tiadbcenfor creditor, under the conimiiltoii againft 7'/'" bankrupt, for 

•pUefto/of'^V fumof 869/. 8j. I//, the balance of ilie money had and re- 
lutd-ux tor the ceived by John Cuff hom the faid parifliiouers. 

farifh of St. 

Jiunfans in the Wtjlf and at the iiTuingof the coinmlffion owed upon the balance gaS/. 11 a. to the 
ebamberiain of Ltudeu. 


An inhabitantof 
die parifh admit¬ 
ted a creditor, 
and allowed to 
prove forhimfelf 
and tlve reft of 
the parUhloaers. 


The bankrupt was duly appointed collcAor of a re-aflclTmcnt of 
the land-tax for 1747. for the firft divifion of the faid parilh, and 
fince of the whole land-tax for years 1748, 1749, and 1750, and 
as fuch received of the feveral inhabitants for the land-tax and win¬ 
dow duties feveral fums of money, amounting in the whole to 
3391/, loj. and hath only paid to the chamberlain of Loudon 
2^22/, I 11 d, which left the balance aforefaid. 

Mr. G/ven for tlie petitioning creditor faid, the only doubt was, 
Whether .the commilRoncrs according to the form of tlepolitions of 
debts could fiiffer one inhabitant to Ivvear, that neither he or any 
other of the inhabitants had received any fecurity or fatisfaiSli'on. 

Lsrd thought in this cafe, one inhabitant might prove 

for himfolf and the reft of the parilhioncrs, and onlcred it accord¬ 
ingly, bccaufc he might fwpar, that neither he or the reft of tl'ic 
parilhioncrs to his l^nowledgc or belief lud received any fcourity or 
latisfaclion. 


Xawmitr the 
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Where a perfon 
Aayi till a bonk- 
npt and the af- 
£i{neci are dead, 
and 15 year* after 
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the length of 
time, will dif- 
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Ex parte Peachy. 


‘1X2 2 


A CommilHon of bankruptcy taken out in 1739, the bankrupt 
dead, and the aftignee allb dead, and nf>\vat the * dillancc 
of 15 years, the petitioner ajiplies to prove a debt which depends 
upon an account faid to be fettled between him and the bankrupt. 
What the petitioner attempts ttTprove is over and above his 
debt for rent. Upon the 26th of Deeemhcr 1739, the goods being 
on the prcmlflcs, he made a diftrefs for rent; the bankrupt was 
the only perfon who knew what was received under the diftrefs, 
and it was admitted by die petitioner himfclf it exceeded the ap- 
pralfement; and the bankrupt being dead, it w'as infilled by the 
counfel for the creditors, that this is an unfavourable application, 
efpccially as it refts upon the oath of the petitioner, that he was a 
ftranger to the dividend made under this commilHon till 1745, and 
taking into confideration likewife, the great length of time fince 
the filing of the commifllon. 

Lord Chancellor: The queftion is, Whether there is fufficient 
difclofed in this cafe to warrant me -in making an extraordinary 
order to admit the petitioner a creditor under this commiflion. 

The court, to be fure, is very liberal in admitting perfons to 
dividends, but the prefent application feems to be of a very un> 
reafonable nature. 

The 
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The commiffion iflued as long ago as the pth of February 1739; tixfm* 
the account made up between the petitioner and the bankrupt the 
13th of December htioxCi which fhews they were very amicable 
then, and yet, upon the 26th of the fame month, the petitioner 
is fo adverfe as to take a diftrefs. This is very extraordinary, the 
arrears of rent for 13 years amounted to 400/. levies upon the 
diftrefs 260 /. being about five eigliths of the balance of the ac¬ 
count ; his ignorance is not of the commiffion, but of the dividend 
only; lies by for 15 years without taking one ftep, and after the 
bankrupt is dead, and the alfignce, who might give fome account 
of this tranfaftiou, is likewife dead, applies to be admitted as a 
Creditor; fo that, taking it altogether, it ftands upon very fuf- 
picious circilmllanccs. 

The creditors under the ccmmiffion will rot receive above nine 
fljiHings in the pound*, the petitioncr has h.id under the dilliefs a 
large fum, of which he has been making intcreit, and Is much 
better off than any other creditor. 

Upon all the.circumftances of the cafe, I am of opinion he ought 
hot to be admited a creditor j and therefore let the petition dc dif- 
luiffcd (i). 

(i) rUi t Co'.kc's B. Lazi'Sf 541. Jl:, *. 


(T) Contingent Debts, 
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Ex f)<irle Elizabeth Greenanuay ; In the Matter of Edward Greet:^ Dtcemhar the 

away a Bankrupt. 

J^DIVARD Gree/iiiWay, previous his rrarriage with the Cafe64. 

petitioner, gave his bond'to the petitkuti 's fiithit in the penalty Pfstioiier’shuf- 
*f6ool. in tnijl^ that if the marriage Jhould take effe^^ an-’ *ks ps- 
titioncr flootdd' furvive Edward Greenaway and if kc jhould before I-jrtirrrbondia 
his death by will or o/herwife give or leave the peiiiivier 300 /. m ; oods tlie penalty of 
or other perfonal or real ejlate^ fo as the fame floould be paid by hs ex- fj 
ieeutors or ajftgns imnwdiately after his death to the petitioner^ without nicntof'co/. 
any claim by any perfon or perfons whatfoever, then the bofal was to be void. ^ 

in May 1731, the marriage was had betwcni hd^xard habacommii'- 

way and the petitioner, and on the 17th of Sep'didvr laft a com- fionofoankrupt- 
mUfion of bankruptcy iffued againft Edward (Jeenawayy wliere- 
upon he was declared a bankrupt, and on thft 28t!t of September 4fc’'|n te„ days 
following, the bankrupt died infolvcnt, before any diliribution of after. Thecourt 
his eftate, and the petitioner has fince duly proved the bond before jllubtfii w'fe 
the commiffioners, but the affignees refufe to make any dividend whether/he 
to the petitioner. /houidor/honW 

She thereCove prays, as the hufbaiid made no other provifion "crcdltorrdld 
for,her in his life-time, that (he may be let in to receive her divi- net give an ab/b- 
dend, out of^the bankrupt’s eftate and in equal degree with 

the other creditors. fenUnrAc 

flioulctcome luir 

4#r the eonuaiilira for 150/, ordeted her a dividend accoidijtgly. 

VoL. I. 1 The 
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£x po/ttt The counfcl for the petitioner infilled, that thougli it was ft 
CittNAWAr. contingent debt, yet the foundation of it was the bond, and there¬ 
fore notwithllaiiding the contingency has hanpened fince the bank¬ 
ruptcy, yet the wife was iutllled to prove die debt, as well as any 
other creditor. 

Theftatuteof? The Attorney-general, who was counfd for the aflignccs, in- 
«tcn«ii only to petitioner is not within the ftatutc of the 7 (jco. 1. <vr/, 31. 

creditors at a Hs it is not a debt that u'ill at all events hecouic due at a future 
Si'**^'in 7 not*fo Uncertain whether it can ever take place, and relied up- 

debuonimre ** ®n the cafc of ST/./Zy V. Sptirh, 2 L. Rayiii. 1546. w'here, it being 
contingencies likcwife uncertain w'hether the bond in that cafe would ever be- 
han'enedat comc due or not, being not to take place c'cccpt upon two contin- 

timeoftheacTiof gcncics, wliicli had not both happened at the time of the adl of 
hnkriipteycojn- bankruptcy conunitlcd, it w.is iinpolfible to make fuch abatement 
of the live pff ca/t, as the adl: direds, ami therefore the court of 
King's Bench un.uninoully held the bond was net within that adh 
Lard CLmrlhr: The ijucRiun his, Whether this is not a debt 
hccome due before the t lliuc is diflributcd, and it would be the 
hardeft cafe in tlic world, if fuch a perfon Ihould not be admitted 
a creditor before the elhite is divided away. 

The jicnalty in an obligatioti is tUb'dum inpr.rfrnfiy and the con¬ 
dition only fufpcr.ds it, fo that it is looked upon as a debt from the 
time of the exeeitlion of the bond. 

i'hcre are great variety of determinations in the hooks, and 
therefore I defne llut oii^- eounfel of a fide may i'peak to it, on the 
next day of petitions, iinlcfs the creditors, -at a meeting for tins 
purpofe, will agree to give a fuin of money to this poor w’oman, 
in lieu of her (liarc upon the dividend of the hankiupt’s eficel.^. 

The petition was fet down again in the pa|Kr of pt titions of the 
?.4thof Jamn.ry 1740, w'hen it appeared that the i t 11 of the cre¬ 
ditors, fince the hearing of the petition before llhrijlniiu^ had come 
to an agreement, to let in the wdfe of the bankrupt as a creditor 
for 150/. half of the bond debt only, and that it was acquiefecd 
under by the petitioner. 

Lord 0.\ii!cc!kr : I am very glad yon have compromifed it, fi>r 

it is a matter attended wdth great dilliculties, and there has not 

i!ajrA-.546.Lve been one cafe fmcc Tully and Spmks in the court of King’s Bench, 

keen determined what has been determined cxprefsly agaiull a contingent iute- 

•gainft a concm- ,, 1 ^ o o 

fentiuUivft. 

The diftinclion t.iken in this court has been between a truft for 
the w'ife, and a bond abfolutely given to the wife herfilf before 
marriage upon a contingency of her furviving the hulbaml: This 
is materially dilFercnt from a trull, bccaufe there a perfon who 
comes for equity mull do equity, as in the cafe of Holland v. 
fordt 2 Veni. 662. 

The mpft material cafe to the prefent purpofe is, ex parte Caf- 
wellt ex parte (Jasaldf ex parte Batemm^ 2 Will, 497, Tkere a 
‘ trader on marriage gitvs a bond to a trujlee to fecure a thoufand pound 
to a ivifft if JIjc furvived kini } the tradtr becomes a bankrupt } this 
debt not to he aUQived\ nor any refci'vation to be made for it } nor jkall 
it flop the dijlributioiiy in regard it may never be a debt: Bat f the 
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All the e.drt 
fince 
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'Baiiltriipf. 


114 


'C:ni!i:genrj happen heforc the bankrupt's tjlale he fully diflrlhutei^ fuch 
eretln'jrJfjtiU come in under the comm'ffizn. 

His Lonldiip, without giving any opinion nbfolutely, one way 
or the otlicr, ordered the pittiijmr to he admitted a creditor tinder the 
commijfion^ fir ike fniicf 150/. (the allignecs confenting thereto in 
court) in full ofihtrJcniinid mentioned in the pelithny and that (hejhould 
be paid a dividend in rcfpcc} tlereofiy in equal proportion with the other 
creditors of the bankrupt (i). 

(i) See next cafe, zeai Ex parte M'id'J ptfi. j:o. 


i^.v parte Grcome4 

O N articles previous to th.e marriage of the petitioner, the 
hufband covenants to leave his wife 600 /. on the contingen¬ 
cy of fiuviving him; a coniininiun of bankruptcy is taken out 
ag.iinll the hufb.ind, who dies before any dividend is made : the 
petitioner attenijitcd to prove the 6001. a 5 a debt before the corn- 
mi Hioiievs, but they refufed her, and therefore applies now by pe¬ 
tition to be atlinitted a crediitor for 600/. 

Mr Solicitor-general for the petitioner cited 2 Will. 497. In¬ 
tit led t’.Y/wr/t’ Cifw.'Uy tiic. to ihew, that though tlie debt was con- 
tiogenf, when the obligor Iveainc a bankrupt; yet if the coiiliii- 
geiicy Jrippcn before the dillrlhuiion made, then fuch contingent 
creditor (liould come in for his debt; fo if fuch contingency liad 
happened before the. lecond ilividend made, the creditor fliould 
come inalfofor his prcpoition thereof, though after the firil divi¬ 
dend. 

Mr. Talbot of the fame fide ftated, that t!ic petitioner married 
in 1742, and brought ()cr/. fortune j the hutband foon nftc-hc- 
cotnes a bankrupt, and her money has contributed to faiisfy his 
creilitors: infilled this is a debt arlfiiig on a confuleratioii pih.r to 
the act of bankruptcy, and as tlie hufoand is now dead, tlie debt 
may be laid to luve a relation to the day of the contracl. 

Mr. Attorney-general for the airigncos iniiiled, that under the 
aelof parHamcnt of the 13 lil'n. cap. 7. no perfon can be iutirlcd 
to a dlllributionbut who is a creditor at the time of the commiJl'.on 
ilVucd, and the commilTioncrs are thereby diretded “/5 ov/ri'^0** 
fame for true fatufnTicn ,:nj payment of the fad creditors." 

'Hie llatutc of tlic 5tb o{George the id, cap. 30. in a claufc re¬ 
lating to certificates, lay.s, “ That fuch bankrupt who after ohtnin- 
“ ing thereof lhall be taken in execution or detained in pnfon on 
“ account of any debts due or ciring hfre he i. cnme a hanl-rupt, 
** fliall be dlfcharged out of ciillody on fuch execution, fffr.” 

But if the coullrutdion of this ait Ihould be that the bankrupt is 
liable to contingent debts that become due efter the bankruptcy, 
atiU then he Is not difeharged, fuch a conflruitioii would intirely 
overturn this ail of parliament. 

The judges w^ere of opinion, in a cafe upon the conduilion of 
the old aits of parUameut relating to bankrupts, that a creditor 

w'hol'c 
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Cafe 65. 

Davies 524. 

S. C. 

A hulhanJ, by 
articli-.'s previous 
la HI irriage, co¬ 
venants li> leave 
hii wile 600'. 
in tale Ihc fur- 
vives him; he 
become*, a b.uik- 
ru;'r, and dies, 
btl'ire any divi- 
dei'd made, the 
wife, as the law 
ncn.' Hands, 
cannot be admit- 
ted a crtditi>r _ 
undciMtjiwnir- 
liun ajaiiiii thft 
iiuiband. 
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whofe debt was contra£^ed before, but did not become due till 
the a£l of bankruptcy committed, could not take out a commiinon} 
but on an appeal afterwards to the houfe of Lords, it was there 
determined otherwife. 

He cited the cafe ex parte Smth^ the 23d of Jatmary 1741, in 
which a contingent creditor, who applied to be admitted to prove 
his debt, was denied by the court, and another cafe, ex parte Kitigf 
January 1742 (i), where it was alfo denied. 

Mr. Solicitor-general in his reply faid, that tbefe two cafes were 
not abfolutely determined, and there is no one cafe where Lord 
diflin^ion in ex parte Cafwell has been controverted. 

He infifted that the cafes make no diitinflion between a bond 
and a covenant, and that there is no claufe in any a6'i of parliiimcnt 
which confines the diflribution to creditors only at the time of 
the bankruptcy committed, or excludes creditors whofe contingent 
debts take place before diftribution. 

Before the ftatute of the 7 Geo. i. cap. 31. he faid, there was no 
doubt at all but the creditor might come in when the tlebt became 
payable, but the only doubt was, Whctlicr they might come in 
before *, therefore to remedy this inconvenience of the efferts L'i/ig 
divided away hifcrc fuch creditor could come in^ the aft enables them 
to prove tb.eir fevcral fecurities before they become payable. 

Lord Chancelkr ordered it to ftaiul over till this day, that he 
might give his opinion at the fame time upon another contingent 
cafo ex parte Wimhjhry w^hieh came on two days after die cafe 
ex parte Greome* 

The Hate of the cafe e»parte Winchejler (2). 

Previous to the marriage of the petitioner with lUizaheth Crnut, 
daughter of the bankrupt, “ by an indenture dated the 2d of Jhlt 
“ 1739, between the petitioner of the one part, and John 
Grant the bankrupt, and Elizabeth the petitioner’s wife of the 
other part, reciting the then intended marriage hetween the pe- 
titioner and EUzubethy and that John Grant had before tjic ex- 
“ ecution of the indenture paid the petitioner 500 /. and by a bond 
** dated the fame day fccured 1000/. more to be paid to the peti- 
**. tioncr, his executors, adminiflrators and uiTigns widiiii 12 months 
** after the death of the furvivor of John Grant and Barbara liis 
wife, together with intcreft for the fame at 4 1. per cent, per amt. 
** by equal half yearly payments, w'hich 500 /. then paid, and 1000/. 
•* fecured to be paid, was declared to be in full for the wife’s por- 
‘f tion: It was agreed, and tlie petitioner covenanted with John 
•* Grants that the petitioner’s heirs, executors or adminiltrators, 
** fliould within one month after the petitioner’s death, pay to 
** John Grants his executors or adminiforators, the fum of 2000/. 
** to be placed out at intercit for the petitioner’s wife, and the if. 
fue of the marriage} and it was alfo agreed, tbit the 2000/. 
and the 1000 /. when due, (houid be placed out at intercil in.tbe 
** names of two truftees, in trufo after the death of the furvivor 
*< of petitioner and his wife, to diftributc the 3000/. among the 

(1) Davies 254. S. C. (3} Davies 530. S. C. 

** childrea 
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** chllilren in fuch proportions as the petitioner and his wife (hould 
** diredl, and for want of fuch dire^ioh, in truft to divide the ‘"o**** 

*' fame between fuch children equally, and in cafe there was no 
ifluc of the marriage, to pay looo /. part of the 3000/. to fuch 
“ ptrfons as the petitioner’s wife fliould appoint, and for want of 
fuch appointment, to the petitioner, his heirs, executors or ad- 
“ miniftrators. 

The marriage was accordingly had between the petitioner and C 3 
EHzabeth Grants and there was iiluc of tlie marriage living three 
children. Jshn Grant regularly paid the interejl of the bond to the 
25th of December lajl, but no payment had been fince made, and 
the condition of the bond was broken by the non-payment of the 
intcreft, which became due to the petitioner on Midfummer day. 

In April laft a commilfion of bankruptcy iflued againfl: John 
Grant, and he was thereon declared a bankrupt, and alfignees 
chofen, but no dividend yet made of the bankrupt’s ellnte, and 
the petitioner has applied to the commiflioners to be admitted a 
creditor for the faid fum of 1000/. but fuch fum not being payable 
till after the death of John Grant, and Barbara his wife, the 
commiirioners refufed to admit the petitioner a creditor} and there¬ 
fore he preferred his petition to be admitted a creditor for the princi¬ 
pal fum of 1000). and that the dividendi theref might be laid out in 
the purchitfe of South-Sea cnnHiiia, fer the beneft of the petitioner, hif 
wife and chiitren ; and alf> prays to be admitted a creditor under the 
comni'ffton for 5 o 1. being the half yearns interejl due on the bond at 
Midfummer laf, 

ImuI CkunctHor: Thcfe are foir,climes cafes of value ; more 
often cafes of hardlhip .lud compallion. It w’crc to be willicd 
that they w'cre provided for by afk of parliament, and I hope fome 
gentleman who hears me will confider how to rectify diis by fome 
future llatute. 

'J’licre have been a great many cafes in this court upon this jjj, 

point} fome where a Imiband before a marriage has conr-- ..^ed 
wdth truftees for the wife, to pay a fum of money in his life-time 
for her benefit, fjhe fut\wes, and if flie dies, for children } and 
if no children, for the bencllf of the hulband. 

There have been other cafes where the time of payment does 
not arife, till the contingency takes efl'eft after the death of the 
hufband. 

And there have been other cafes, where the father of the wife 
has entered into a covenant to pay a fum of money after the death 
himjilfandhh wife, and intcreft in them an time, whicli is 
the prefent cafe, ex parte Wiiuhejler, and other cafes hkc that, ex 
parte Groome. 

They wli^ fall under very diftorent confide rations, and I will 
give my opinion upon all of them. 

‘If a hulband Irecomcs a bankrupt after a breach of payment to 
truftees, they have always been admitted creditors upon equitable 
terms, and the court has takcti care that the intereft of the money 
idl be paid to the creditors under tiic commilUou, during the 

13 



117 ^anicupt 

Expurte life of the hufbaiid, and the principal fccurcd to tlie wife, hi 
CaooMs. furvircs her hu(baud (i). 

If judgment had been given at law by tlie hufband for tins funi, 
*tis a debt notwithftanding the defeazance, and the truilecs 
would hare been admitted as creditors, though the terms of the 
bond itfelf be otherwife. 

f 118 J As to Winchejler^^ cafe, ivhre ihe fathr of the wife has given a 
hnd to the hifband to pay him the principal futn of rocc I. after the 
death of himfelf and his wife^ and interejl at 4 per cent, hy half yearly 
payments in the mean time. Upon what terms (lull llie party be re¬ 
lieved againft the penalty ? Why upon paying what is in confcicncc 
due out of the eilate. 

Here was clearly a breach of the condition of tins bond before 
the bankruptcy, for the half year’s intereft was become due at 
CJirflmaSy but not paid till the JOth of Janttary, and therefore, 
not being paid at the day, tire penalty w'as forfeited at law. 

It has been faid, it turns upon the acl for the amendment of the 
law the 4th and 5di of AnnCf cap. 16. fee. la, “ 'I'hat when 
an aflion of debt is brought upon any bond, which hath a con- 
dition or defeazance to make void the fame upon payment of a 
“ lelTer fum, at a day or place certain^ if the obligor, his Jieirs, execu- 
** tors, or aclminiflrators, have before the adion brought paid the 
“ principal and intereft due, though fuch payment was not made 
ftri£lly according to the condition or defeazance, it may he 
** pleaded in bar, and fliall be as cfieftual as if the money had been 
“ paid at the day and place according to the condition, and had 
“ been fo pleaded.” 

Before this a£l of parliament, the bond was forfeited if not paid 
»t the day. At a day or place certain, are mntciial words: This is 
a new defence, and a new pita given by the adl of parliament; 
and therefore the common way of pleading is, that all inteieft was 
paid before adlion brought. 

But this is not a bond with a defeazance fs.r the payment of a 
lefler fum at a day certain, for here the principal is to be paid at 
an uncertain time; for it is to be paid within a twehemonth after 
the death of the furvivor of father and mother. It is not therefore 
a bond vdthin the defeription of the ftatuic, nor did the a£l of par¬ 
liament intend to comprehend bonds of this nature. 

AfcttidpjysUe fuppofe a boiid payable at inftallmcnts, the obligee gets 

Ae^iigee^upn judgment on the whole penalty, upon a breach of payment at the 
kreachof fuy- firft inftallment; w'hy, even a court of law w’ould in fuch cafe act 
equitably, for upon the obligor’s applying to the court there, and 
the olicring to pay the money due at the iiiftallment,. and agreeing to 
whole penalty ; let the judgment ftand as a fecurity fdr the reft, they will relieve 
Sie^^eMue party, Oil payment of the money then due and cofls. 
iniicoib, eve If this iafc IS not within the aft of parliament, then it comes 

a court of law within the conftruflion of the other two heads of cafes, and Mr, 
^'^iwhefltr ought to be admitted a creditor. 

On the 4th fet of cafes, which is Groomd s, I am of opinion 
(though I am forry I mult go on fuch niceties} that he cannot be 

(i) Ex parte Smith, i Ceoie*s B. Laws, *57, Ex parte Brewn, ibid. Ex parte 
M^ord, I Bro. Cba, Ca. 398. 


admitted 
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admitted a creditor; in all the other cafes there was a remedy at law 
before fucii lime as tlie a£l uf bankruptcy was committed, or com- 
miffion taken out, but here there was nut. 

As to the cafe that has been mentioned, ex parte (Icftaell^ l^c% 
*tis barely an opinion of J^ord Khig^ and not the cafe in judgment; 
but he did declare his opinion only. My *Lurd Talbot after¬ 
wards doubted of Lord Kiu^\ opinion j and in a cafe before me 
fijice, 1 have diilcred from him iiitircly, and fee no occafion to al¬ 
ter my opinion. 

'I'lie (|uuilioii turns on the new .icl: of parliament of the 5tli of 
the iSecond, rap. ^ 9 . fee. 7. 1 tliink that the privilege of 

creditors to come in, aiul banl.rupts to he difeharged from debts, 
is eo-extenfive and commenfuratc, aiul very cipiitahle; for it 
wouhl othervvife make an inecjuality among the crnlitors, for a 
creditor, whofe debt was due before the taking out of the comniif- 
fion, {hall perhaps have no more than 5 j. in tlje pound, and this 
creditor, wliol'e dibt was not due till a fecond ilillributioii, fltaU 
come ill for as iimeh as the other creditor, and likcwile have 
a remedy open to him for 4ie rcll againil the bankrupt. 

For the words of the 5 th of the Second arc, And every 

fueh bankrupt llvdl be iliicharged from {'^\:\\^^c^''^.ia(JI.'all be due mtd 
CTc/wcf at the time of the bankruptcy; fo lli-^t this would be a 
glaring injullicc agalnlt the creditors at the time of the cummillion 


Mr part* 
Gcoomc. 


The vSee* parte 
CaJWeJ/, &'c, 
w.is an iiirer 
t‘j)ii:inn vi Lord 
King', only and 
not tiiL- Lvfu la 
judgment. 
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taken out. 

Commlirioners very rightly declare a man a bankrupt only be¬ 
fore iHuiiig tile commiliioii, without fpccifying any pretife time. 

The claufe relating to mutual credit, fr. 28. llicws plainly the 
acl intended to confine it to creditors at ihe time of the Ci*m- 
niillion, “ 'I’hat where it ihall appear to the coinmiilioiiers that 
tlicre hath been mutual credit given by the bankrupt and any 
“ other porfon, or mutual debts between the bankrupt "'iid any 
“ oll'cr perfon, at a/iy time before fuel) perfcii becatuc bauhupt^ the 
“ eoinmiilioncrs, fcfe. fliall Hate the account between them, IsleV 
I w'ill put this cafe: Suppofe a debt due from Mr. Grcame 10 the 
bankrupt before his bankruptcy, and that the bankrupt owed him 
a debt on bond upon a eomingcncy that took place after the bank- lanLuptcy, 
ruptcy, and before the final dividend, would it not be a great hard- “"<1 ‘rctu.oi 10 
Ihip upon the red that fucb creditor fiiould be at liberty to let cfl’r 

'Fo go a dep further. By the llatutc of the 7th of G’l-r^fthc ukr? pi ICC :>f:rr 
Fird, Clip. 31. it is ciuuded as follows, that “ All and every per- ^ "rt*-'yi 
“ foil or perfons, w’ho now arc or Ihall become bankrupts, {ball 
“ be difeharged of and from all and every luch bond, note, (fe. imUc. ihccljuic 
and fliall have the benefit of the dafutes now in lorce again ll “‘“"• 

** bankrupts in like manner to all intents and purpofiis, as if fueh 
** fum of nvniey had been due and payable before tlie time ol liis 
‘‘ bccomiiig bankrupt.” 

In Tally V. Spat'h, Lord Raymovd^ 2(1 t'l/. 15.1^, llicrc were 
two contingencies, and as boili had not liappened at tlie time of 
the acl of bankruptcy, it being uncoilain whetber ilieboud wuuid 
evgr become due or not, it was impclliiilc to make fuch abate 

mctit 
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Mm part* ment of j per cent, as the aft dircfts, and therefore the eoutt c? 

OaooMK. King’s I3cn 'h were of opinion the bond was not withjn the aft of 

the 7 th of George the Firft. 

'I here is no fuch thing '.s drawing a line between the contingen¬ 
cy n'>t happening before the bankruptcy, and yet happening before 
the tlii;'^ of dillribution : thij Oii! J not oidyb- a hardihip on 
the bankrupt, and on the reft of the creditors whofc debts were 
ar' i-.i’pduc, but would have given the rontingent c.idiior a fu- 
perior privihige, by leaving it open to i.’ recover the remain¬ 
der cf the debt againft iln bankrupt. 

TI.. eafec/f Grootnc may 'lave hardfl'.lps, and I am forrv for It; 
bu"., as the law now ft-^nds, I caMirt .Icienninc etherwife. I 
• hope I'mvevcr, as f f.id ) .'fore, fomc Gentlema?' will think of a 
clauf'* by '-'ay ol amendment to this lait aft, which may 

remedy a:i ’ i' */!.’ r’ is fr'- the fniurc. 

TI e petition of Gro tne w:i® '■]i'';; lfled (’). 

And with regard to Mr. ly.iichejlet'f his Lordfuip ordered that 
the pditmier he at liberty to prove hh debt cf lozo 1. ctnl that he he 
admitted a creditor wider the commijftou for %vl'ut he fall fo prove^ 
and be paid out of the banhupCs ejlate a diviJeiul in r/Jpecl ihirefi 
rateably with the other creditors of the bankrupt. 


(l) Ex parte Michtll, next cafe. Ex Davies \ CookdsB.Laws, ayy, 
parte Cork, 7 Fin. yz. pi, 7. Ex pane Kitig^ 


Ex parte Elizabeth Michcll. 


fatmlcr the 
»3«i» »7S»- 

Cafe 66 . 

■pr.NJAMW MtCIIKU, .n r.urfuancc of articles before 
S.M bpiirfii- his marriage with petitioner, aid, on the 27th of January, 
•ncc ofac.ici.-* in the ra'j! year of the late King, execute a bond to ‘Thomas 
j^^'hell and William Ecus, the truftces undor the articles in the 
oner, exccuifd a penally of locc/. Conditioned to be void it the heirs, ksfc, of 
Benp. A'lirhell Ihoald pay to Thomat AJiekl! and William Eoiet 


bond to T. /If. 
•nd R. ttuf- 
tee/i u ider the 
arti.:! &, h' the 


500 !. within three months next aiier the death of Benjamin 
Alichfll for the ufe of the petitioner, in cafe the fhnuld outlive her 

pendcyoficoo/. huiband, or in cafe fhe fhould not furvive 1dm, to the ufe of her 
eonditionciiobe , , -r 

void if the hr irs, child or clulurcn, if any. 

&c. of E. M. 

&ou1d p.iy to 7‘. M. snd W. R, ^cocl. within three mnaths next after the death of E. M. fer the ufe of 
the petitioner; otinc.ifelhc Oioiildnotfuivive, tothtufeofhcrthiidorchiUrcnjifar.y. 


' A cammlJion of bankruptcy ilTucd againft Benjamin Michelle 

i«agajnii B. ■who lived fomc time after, and died on the frft of April 1749. 
SefirftoSj On the 23 chof 4 '-n 7 1749, a dividend of nine fliillings in the 
J749tonthe * poluitl was dlicfted to lie made of Mjchellh cflate. 
sSth oftheiame , 

nonth X dividend ii made of 9 s. In the pound. , 

• • 

The onnm I {Toners would not admit the petitioner a credU 
tor wiiLout an o^dcr of the court. 

5 h.c 
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She petitioned to be admitted a creditor, and to be paid out Xxpam 
of the money remaining in alTiguces’ hands, a dividend, in pro- 
portion to wh.it h.idi been already paid to other creditors. The peitioner 


Lord Cha.'icellsr mentioned the cafe ex parte Cafivellf 
2 P. Wms* 497. »• 499» where Lord chancellor King upon 
fuoh a contingent debt directed, as hulband died before a 
dividend, the ulte to be admitted to prove it; and the cafe - 
ex parte Greenaway (i) bct'oie lilaif-lf, whore on his ordering it to 
fland over to give a!fi'nc.^-i and creditors an oportunity of com- 
proinifing it with the wife, the^ admitted her a creditor for 150/. 
half her demand. C !I 

The allignees being ferved here with notice, and no counfel Aflignees being 
atten_ding for them, his Lordlhtp diteflcd (lie Ihould be admitted 
a creditor, and to a dividend of nine fliillings, mi being opp-tfed^ counfrlattenaing 

fbriheinydireQ- 

e.l Ihc.ii t'lli bi a 4 .nictc'i a creJicor, aaJ re;:'.,'ivc a dividend of 9 >. in the pound, not iting oppeffd^ 


Ilis Lordfliip declared, that if there had been a judgment, he 
flionld have thought this would have made it an immediate debt (2) a judgment, it 
and ilie wo aid have been intitledto come in as a claimant before w»“idh4ve»ade 
the death of the hulband, and allignees mull then have retained 
fulHcitiit in their hands on a dividend day, to anfwcr a propor- wjuuhjvebeea 
tionuble dividend to the petitioner when the event happened, in 
the lame manner as in the cale ot obligees tn re/poncientia, or before her 
bottomry bond, or perfons on policies of infurance, under an huiband's death 
aft of parliament of the ttjth of George the Second, where it can- 

nut be knosvn whether a lufs has happened or not. have retained 

fuAicirnton a 

dividend Axj, to anfwer a praponioiiablc dividend to the petitioner arhen tiie event happeneg* 


^ 1) jlute 113. (2) See Ex pet) te fp’itubejler ante 117. 


the 22d. 1752. 

Lord Chnncelh' had fome doubt after he had pronouni..d tlie 
order laft day of petitions, ami therefore would not fulter the ^"^opinfonM 
fecretary to tlraw up the order, though not dcfcndeil. to i wife’s being 

Upon a fcarch at the bankrupt 01 lice, there was found the 
cafe ex parte Greenaway^ (i) and the four cafes which came on L.)rdT<ia.r 
together upon contingencies, by the order of Lord H,’rdivide who 
faid that Lord King's was an obiter opinion as to a wife’s being 4 cjfe 

admitted to a-dividend; that Lord Talbot doubted of it, and that txpirir Grsmt 
he himfelfalfo doubted of it; and in a cafe ex parte Groom.'i (2) in 
December 1741, was of opinion the creditor couM not be ad- fuihapirfonere- 
mitted, and founded bis opinion on Tully verf. Sparks in the ditor, hi» Lord- 
court of King’s Bench; and therefore in this cafe of Mickell he 
tleclared that he was very unwillipg to make a precedent, though ury to dnw uf 
this appeared to be a very hard cafe. The only dillercnce be- 
tween Gnome and this, is that Groomds cafe was upon contraft,f"““,.*jjyof 

petitions, tho' 

not Jcfinded, but recommended it cothe alHgnsestocompromifeitvriththe peddoner. 

(<*) Ante U5. (a) Ante 115^ 


but 



til iBftnfinipt. 

E-f pane but tbis Upon bonil; and unlffs you can make It Mhrm in 
ISicMXLi.. ifi Jitturoy M'hich will be diflicult to do, the peti¬ 

tioner will not be iutitlcd to prove it. In thofe cafes M-hcre he 
had le t in fueli creditors, a judgment was given at the time, 
which is .tn im.mcdiatc debt at law, and fiifpetuled only in equity 
upon the dcfea/.anct. His Lordfliip ordered it to Hand over till 
next day of petitions, and in the mean time recommended it to 
the aflignees to compvomife with the jxititioncr (t)* 

(i) See 3 Jnif. 271. 
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Difemher the 

»3d» *7+3' 
Cafe 67. 

9 F. dr.iws bills of 
nchmge on li. 
who had no 

in 

bit hands, they 
are tranfmitted 
and Co. 

andiiidorfudorcr 
by them to f-ivc* 
ralpcrfonsj the 
ifligaeetol' R. 
andCo.muft be 
adiaittcdat cre¬ 
ditors under 
/f'.’scommiinon 
fer fo much as 
they have paid to 
to the indorfees 
of 3 K’s bills of 
exchange, under 
JR. and Co.'s 
ttmmiffina. 


(K) RuL' as to Drawers and Indoifors of Bills f Exrl'angc. 

Fx parte Walton and others j in the Matter of U'dliam IVv-J-*- 

mere, a Bankrupt. 

4 Aron Rlchardfon Edward Stephens y on the 2 ? ih of 
1740, entered into co-partncrlhip, which was to he cariicd 
on in Lomloiiy in the names of Rlchanlfon and Company ; and it 
Wild alfo agreed, that Stephens fliould be at liberty to carry on a 
feparate trade at BnJIoly on his own account, and for his own 
benefit. 

On the 16th of March 1740, a joint commiffinn of bankrupt¬ 
cy illued againft Aaron Riehanlfn and Edward Stephens, and the 
petitioners were chofen aflignees. 

Ill ih’(r;;//‘cr and yrt«//(/rv, 1740, 11 'lUuim Wlrfmorc Avzw {c-‘ 
veral bills of exchange cn Riehardfn and company, payable to 
Harper or order, for diflerent fums, amounting to 2500/. which 
bills were accepted by Rlehardfon and con]>:iny for IVlnfmore'?, foie 
account, on his uiuierinking to fend them money or cfllds, to pay 
and f.uisfy thefe bills before they fell due ; but he did not keep 
liis promife. 

iVin/niore, in January and February 1740, diew' fevcral other 
bills of exchange on Harris (who was his agent in London's, feme 
of Mi'hich were payable to Harper, and others to Edward Stephens 
or order, for diflefent fums, amounting to ac6o/. which lall 
bills were remitted to Richardfon and company by Stephens on his 
own private account, in order to enable them fo difeharge bills 
of exchange, which Stephens had, on his feparate account, in 
order to ferve Winfmore, drawn on Richardfon and company, and 
Richardfin and company negotiated the faid bills as Stephens 
directed; and fcveral of them, to the amount of 1565 /. being, 
drawn by Winfmore on Harris, Richardfon and company indorfed 
the fame, not doubting but U'infmore or Harris w'ou)^ have taken 
care the fame were pun£Iually paid when tlicy fell due, but, in- 
Itead tliereof, Winfmore flopped payment, and never remitted 
Richardfon and company any money or cll'cds to pay the faid bills, 
or any of them. 

On the 2gth of April 1742, before any dividend was made of 
7 n;^««rf*s eftate, Uk petitioners) as aflignees ol Richardfon and 

com pany. 
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fompany, exhibited their claim under hiscomminion for 2500/. 
the amount of the bills nrccptcfh aiul for 475 /. part of the bills 
which had been iiulorfcd Iiy them the Paid Richanlfon and company 
for account of Winf.usrt^ wl.ich were all the hills tlv.U Jiad been 
proved luu'.er the comiriirion 'jp:ainll and company ; 

and the conimiinoiierb auinilted the claim under Ac commiiiioa 
againft W'mjtmrc, 

A tlividciui of two flilliings and nine-ponce in the pound was 
afterwards ordered to be nnulc to lVi/‘fmcri\ creditor!, who luart 
prov':d tl,.-.r debts, and alfo a rcl'evvation to atil'wcr a like dividend 
on the petitioner’s claim, when they ll.vjiild mah.. the fame. 

Oil the 2')th day oi' 'July 1742, a dividci’d of live lliilliiigs in the 
pound 'V u. made among the credit». s of Ricrtiri!/',?/ and conip.'.ny, 
and the pet'tmucrs had paid the div'deiid of live 'lilUliigs to great 
part of the hearers fif tlv laid hills, and were re..'.lv to pay tl.e lame 
to the re'*, after a I'edutliou out ol tlieir debts to tie; amount of 
the tw > fliillincs and nine pence in. the pound, divided iiiultr 
Wm/inve'i eonimiir.jn. 'flie dividend of live fliilling!, in the 
pound, ill the bankruptcy of Richar.'jhfi -.xnA compat:)’, on the faid 
bills, -I. IV iii.ted to 7j.|,.'. and therefore the peiitiniKVs tltc alilgnet.s 
of that iopoiv lion pr.iv, t/iut tlicy maybe aJ.nittf’d credltora un¬ 
der .111-I om nillion ajnunit H'lufmorey for tin- I'uin ot 744/. the 
aniouni of me uivid • id of five Ihilling-. in the pound, and for all 
fueb \iiure fums as fliould he'p'iid out of the eltaie of RuLvilfii: 
and eo.i.pany, in refp' it <.'f the faid bills, and Hkewifo for all fueh 
other bilis orawn by er by his order and dirtclion, and 

accepted and indorl'ed by R w'mI company, without con- 

fideriiTion or value, win 1. i'r.ould h.cveafur he proved inu'vr the 
conmndion againll th'-in, and that the .iirii;nees of ll'i/.ihijrci 
clLite niiglit he ordered to pay the petifioners the f.-id dividend 
of two fliiiiings and nine pence in tlie potiiul, and all fionrc di¬ 
vidends rateal-ly with the other ercdireiis, for tlic i'miis before 
mentioned for the benefit of the petitioutrs, and tlie red . f the 
creditors of Kkhurtlfo.'t and company. 

Lord (lunicelUr : The queiHon is, Whether tlie aflignees of 
Richm tijou and company, tlie indorfors of ihel’e bills of evchange, 
are intirledto come in under jyuifmrda commifiion, for f.j iiuilIi 
as the indorfees of Richnrufou and company li.ivc received under 
the rnmmijlion againit Richardfon and company. 

fwcars that in Jituuar^ zml Ktruury 1740, he drew 
feverrd bills of exchange 011 Harris Ins agent i:i l.nuku, amounting 
to 2c6o /. or thereabouts, which bills were tianfmitted by Stephens 
on his own private account to RkLirdjln and company, ami in- 
dorfed over by them to ft-.erai perlbns. 

The doubt M'ith me was, whether Harris had any effeffs of 
Winfmord% in his hamls, for i^he had, there would li.ive been no 
prelcncethat the indorfors fhuuld come in againft lyin/mri ’a cflate. 

In bills of exchange, there is a di'ublc contradf, the firlt between 
the principal debtor and creditor, and alfo an implied cunrradt, 
tliat the principal debtor will indemnify the furety, fo that if the 
creditor tlie indorfee comes upon the furety the iudorfor, the in- 

dorfor 


lit 

Ex 

Waiion; 
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A<. draws a b':l 
on B. who h u 
efFedls of A.'% in 
his handsi after* 
wards it is nego¬ 
tiated and indo!'- 
fed over; tliis 
will not snake 
the indorfors 
only in the 
nature of furrties 
to A, but I'vury 
indorfor will h'' 
confidtiied a new 
Original drawtr- 


‘IBtRicapt. 

dorfor or h!s aiTignees may come in agaliiil the original orprind* 
pal debtor. 

Tims it (lands between principal and furcty, and is likewifc the 
cafe, where an iudorfor is barely a I'uretyj and no conGderatiou 
is paid by t'lC original drawer. 

But put ang'ther cafe; A, draws a b'.l' upon Jl, who haseflefts 
of in his liands, afterwards his bill is negotiated and indorfed 
Ovtr; tlierc is do furctyllnp in this cafe, for A, diil not draw it 
upoti j£f. as a furery, but as having efl’efts of in his hands, by 
wJiich he was obliged to anfwer the draft of A, and therefore 
the iiidorling it over to others will not make the indorfor only in 
the nature of fureties to A* but every indorfor will be confidcred 
as a new original dawer. 

But i.cie ii/rtn'?V <ipjxMrs to haycharl no effcfls of UlnfmorcAm 
his hands, and ihcrcfoiv. accepted it merely to give credit to IVhif- 
more PS t. fiir-ASi and I'onferjvently ti'.c allignees of Ruiweljhti and 
company mull he admiitcil as cretlirors under IViuftmre’^ cominif* 
llan for fo much as tlicy have paid under RhhardfcJi’s commillioa 
to the indorfets of ll'iiifunrc\ bills of exchange. 

His Lordfliip therefore ordered, that the petitioners the alTign- 
ecs of Riihiirdfau anil comiiauy he admitted to come in as creditors 
under lFitjjmrt'& commiliion for 741A and that they he paid a 
dividend out of his ellate in ivfpef I thereof ratcably with t!ie other 
creditors, and that in all future dividends the petitioners be paid 
in rcfpetlof the fald fiini c'f 71.4/.ratcably in equal pioportion 
with the otlier creditors of IP'iKjmre feeking relief under that com-, 
miffion, in trull for ihcmfclvci. and tiic levcr;il pther joint ere-; 
ditors of Richiinljcn and company. 


flivemhr die 
4th 1743. 

Cafe 68. 


Jix parte Byas. 


D, being indebt¬ 
ed to M. K. in 
71/. gave him 
the ibllowing 
note; Ij>ng.ife 
Hfty to M. K. 
rfeyew of 711. 


M rs. Devereiix being indebted to Martin KanifU in 71 /. for 
goods fold on the 28ih of ArgtilJ 1734, gave him the foU 
lowing note: Ipromifciopaytoyiwnm Kankcll (jfttetv; Caroline’r 
head ill raviftock-llreet Covent Garden, the fum tf feveuiy-otn 
poundsy witnefs my handy Augull 28th 1734. E. Deureux. 
Martin Kankdl hCwvp, indebted to the petitioner in 92/. iqj. 
An 28^^'**"^’ delivered to him Mrs. Dmercnx'n note, that the petitioner mijjliti 
>734. e’.D. the money due thereon in part of his debt, and took of the 

iff. Jtr. being in- petitioner a receipt for the fame in the words following : Rn-civ.’d- 
toerlnozr^^'' ^73^» " 7* -uihen paid li^Ul be on ac- 

- jqi.o/dt iiver* count /wThomas Byas. 

M. D^’s note to 

,]um thlthe might receive the money in part of hit debt, and took the following receipt, Butn/tJ to 
Dec. 1734, tf iUt for'ixX, which when paid will he on aceouni per Thom-ik Bya.. M. K. kci(Mne)i a 
hankrup;, but not having indorfed or affigned the note to pediioner, the aiTigncca apply to D’s foiit.iUiS 
and receive of him the 71/. 

The aflisneeaofJir’seftate ought to be confidcred as truftees for the petitioner with refpeAtothe funx 
■' hf fit. andordered to pay him die money accordingly (1). 

(i) Vi^TjVA V* z vel. 558. H'ltich v,X/r!j/,i Durn. md Ei^'% Rcp.6\<i. 

'l'h« 



us 

The iptli of Afarcb 17]? 4, a commiflion of bankruptcy iflued i*f«*t* 
aeainfl Maitin Katihelly Mrs. Deverenx died in 1735* and by her ^*** 
will charged all her eftate real and perfonal witli the payment of 
her dcbfs. 

Kanki’ll not having indorfed or afTigncd the faid note to the pe¬ 
titioner, the alTignees applied to Mrs. Devereux'z folicitor, and 
received the 71 /. of liim on giving feciirily to indemnify him 
againfl: the petitioner’s claim, who had the note in his cuftody 
and poiVelfion. 

rile petitioner proved his whole debt of pa/. 19 j. under Ayw- 
foinmiinon, but at tlie larne lime inrillcd on having tlic 1 e- 
iiefit of the note, and that the ailignccs ought not to have re¬ 
ceived the 71 /. and that the fame having been fo reeeivcil by 
them in prejudiec to tlie petitioner, ought to be paid over <0 him, 
and therefore prays that the aiiignccs of A'/jk/v/Z’s ellalc may, one 
ot the money now in their liands, pay to the petitioner the 71 /. 
whieh they ieeeive»l for the money due on Mrs. 

Lord CJjii/.Vii/jr : I am of opinion that the alfignccs of 
eftate under the commiilion, ought to be roniiderf.d as iruftccs 
lor the petitioner, vvlih refpect to the fum of 71 /. whicli they re¬ 
ceived on account of the note givt»n by Mrs. Dcvircux in the pe¬ 
tition, and do order the alfignecs to pay forthwith the 71 /. to the 
petitioner according to the prayer of his petition. 

Ex parte Kirk. r 

•* ^ 745 * 

Vide under ile Dhi/hn, Ride as to Creditors: 


Ex parte Thompfon, 


Ju'it the 4t]i, 
1746. 


A. “ note of his hand payable to B. two montlis from p ^ ^ 

the date for ICO/. who gave no confidcration. B. iories ^ 


A. gWes a nnte 


it over to the petitioner, but allows a d fcoantof a guinea and a ,0^. 

half, being at the rate of 9 /. per cait, wocn the note became due, two months from 
tlie petitioner takes a joint bond from the draw'er and indorfor for 
the ICO /. though he paid only p8/. Sr. 6 d. the commiilioners 
had admitted him as a creditor imder a comnitilloa againft the 
drawer, but finding out this fadt afterwards, they ordered his 
dividend to be Itopped. 


the (lace Mr 
100/. It. indor- 
fcb it over to C. 
I).,i ..Hows a dii- 
ccunt i.f ^ ptr 
crit. he proVeS It 
ui-.dcraccmniU- 
fion .(gain ft A, 

for the whole fum, hut commiflioners iinJing out this uct afterwards, ftopt his dividciad. 


He now petitions Lord Chancellor to be admitted to his fliare 
of the dividend. f 126 ] 

Lout Chaticelliir would not dircdl him to be admitted to the di- LctJChaMctlbr 
videtid, but ordered an iflue to try whether the bond was ufurious 

before Lord Chief Jufticc WilUs (1 )* anii.hc to try 

whether the 
bond was ufuriwv 


(i) See Ex parte Sipt a 4^9. Lme v. ffVltr, Dcu^l. 708. 



ISiiQktnpt. 


Kivmitr the 
4 th, 1747 - 
Cafe 70. 

S* C* allStC 73* 
Aoote given he 
fcre an aft of- 
banlcruptcy, 
dio’ indorii'd 
after, is a debt 
•pon which the 
jii^rfec ntiy 
take out a com- 
millioii ot'bank- 
raptcy agunft 
«lic draMTcr. 


Ex parte Thomas. 

T ri K bankrupt petitioned to fupcrfrde the commiiTion again ft 
himfilf, bccaufe the petitioning creditor's debt arofe 
only from a note that had been tndorfal to him aft«,i- the peti¬ 
tioner had committed an afl of bankruptcy; but as it ap¬ 
peared, that the note itfelf was given before any atl of bank¬ 
ruptcy, though indorfed after, L'^rd (Jjiiriiv/lor thought it a 
debt upon which the petitioning creditor might take out the 
CJmmiirion (i), 

(x) jfaen, z Wilf. I35. 1 CooHe'j B* Laves 22* 


ittvemier the 
aSth, 1749. 

Cafe 71. 

» Vca. 317. pi. 
j6i. S. C. 

The phintift* 
and one Michttt 
had v.'.rious 
tranfn£lion. to¬ 
gether, princi- 
' pally negoti.'.ting 
bilU of exchange 
from 1742, to 
die Sth of 'June 
3743, and on 
the 18th of 
A^l 1743, 
Jaicbell commit¬ 
ted a private jdl 
flf bankruptcy; 
die fums paid by 
JificheU for thefe 
tranfadkioni to 
the plaintift' 
■QManted to 
3000/, 


I «a7 ] 

The alRgoeei 
hring an aftiott 
apuflft Bilkn 
|jrfo . much had 


BilUn V. Hyle and Miihell, 

TOED Chaucclki’: This bill is to have an allowance for 712/, 
out of a funi of 3000/. which has been reer)vcre<l iii an ac¬ 
tion at law, by the defendants the affignccs of MichcU the bank¬ 
rupt againll the plaintift'. 

The cafe is, 'I'hat Mr. Mtchell^ who was a merchant, had 
long dealings with the pLiintitF before the i8th Aprils *743» 
when he committed an ad of bankruptcy, which the plaintilf in¬ 
filled was a private ad of bankruptcy, and that for fomc time 
after Mr. AlicL-L'll appeared in publick in all places where mer¬ 
chants refort, without fufpicion of his being a bankrupt. 

Tlie dealings between Mr. M'schcll and the plaintiff, as It np- 
pears in the c.iufc, commenced in 1742, and continued after 
the 18th of April 1743, up to the 8th of following, and 
the commiflloii of bankruptcy was dated the 30th of Novem^ 

I’cr, 1743* 

The trailfaclions between them frsm the 18th of Aprily I743» 
to the 8th of Jtm following were of various forts, but appear to 
be fair ones, and were principally in negociating bills of exchange 
upon which’the plaintifT advanced to Mr. MichcU money to a 
confiderable amount. 

Several fuins were alfo paid by the plaintiff to Mr. Michell 
(luring this fpace of time; lome paid to Mr. MichcU^ own hand, 
fomc to his order, fome by way of loan, and other fums by way 
of money kakl out for his ufe, for premiums on infuraiices for 
his benefit, and for duties on goods imported by him, which 
fums amounted to 712/. 

It appeared that the fums of money paid at different times by 
Mr. Muhell to the plaintiff for and on account of thefe fcvcrul 
tranfa£lioii.s, amounted in the whole to 3000 /. 

IV affignces under the commillion finding thefe fums were- 
paid by Mr. Michtll after the a£l of bankruptcy committed by 

anii received to their ufe, asd recovered a v;rdi£l igjmft him for 3000/. 

tiim ' 



Hvnti, they brought their afllon agalud the plaintKF for fuch mo¬ 
ney had and received to their ufe, and recovered a vcrdi£l againll 
him for that money. 

Mr. Bilim, tltc plalntKF here, but defendant at law, infifted 
on the trial to haM*. the lum of 712/. allowed him as paid to and 
for the bankrupt, and it not being allowed, is the rcafon of his 
bringing this bill. 

There arc two confidcrations. 

Fii^^, Whether the plaiiuitVis intitlcJ to this allowance? 

Sccc/itlly, If he is itititkal, whether lie has purfued a proper re¬ 
medy, or wlicihcr tliis court is concluded by the verdi^ ? 

And tbefe quci'tlcus nnill depend upon the nature of tlie dr- 
maud of the aingnecs agaiuIL him, and the nature of tiic xciucdv 
he has purfued. 

As to the nature of the demand of the alTIgnccs, wlii: h Is 
founded upon ih- rclnlion of the adl of bankruptcy, it is as hard 
a cafe as any .in the law, as this rt union may go a great way back, 
and over-reach all tranfaftions v, ithout regard ro their being fair 
or fraudulent. 

It holds in files of goods, and payment of mrncy, and it over¬ 
turns not only contracls, but adU upon record, and legal ads, 
as judgments and c::ccutionu executed *, where tlicfc acts iiar.pca 
afitr the art of bankruptcy committed. 

It is faid firtions of law lhall not enure to the prejiutice cf anv 
boily, hut arc invmited to fupport riglito, and to be lure that is the 
tule 1 but this r.de is taken out of aiioihcr general rule, wbicit 
li.ui been ailUered to for the fake of publiek utility ; viz, that it Is 
belter a jirivatc inifebief fhould iiifue, than a general iiu cnvt iii- 
nii i:; Li;:-: cilius vult toLrare privatum daumum, quam jin; ; 

nhiltmi. I Inlh 152. b. 

J>ut finec tr.ide has iiicrcafcd, the mifehicrs and ineenveni- 
er.CK-; have nmiriprudj and therefore the late art of the 19 ''’-e. 
MMS made ; and this cafe is within the recital of that art, a'ui (itn; 
of the principal cafes provided for by it, is the iiegotlatloii of I'hls 
ol exchange. 

And tliough the plaintilFmay not bring himfcif ftrirtly within 
the art, yet he is within the meaning of it, and the court will go 
as far as it can in fupport of it. 

S-i-ituIly, As to the remedy purfued by the plaint:tT. 

It is Inlifted by the aifignCcs, he ought not to have a remedy 
here againfl them, for that they recovered at law by tlielr own 
llrength; and, as he failed there, he ought not to be allillcd here; 
but it does not appear in wdrat lhape the fet-ofi was ofFtred at the 
trial, and 1 am apt to believe it was only ofiered in miiig.uion of 
damages. 

I think, from the nature of the demand againll him, he is in- 
titled to have this allowance in feme lhape or other. 

•In appedrs new to me, to permit allignecs to maintain an 
artion of indibilntus affimpfit for money paid by a bankrupt to 
another perfon after a fecret art of Itankruptcy: I always thought 
aiCgnccs were obliged to bring an artion of tM t, eitlicr trover, 
z or 


S2| 

livDX. 


BtUon lulIAed 00 
the iri.it tu hitve 
71a/. allowed 
liim as paid tm 
and for the 
luriLrupt, hut 
being refoied, 
brings his pite- 
lent bill for it. 
The pldiiitilFia- 
titled to have 
this allowance, 
aiid the vendi 4 
not coiiclufivc 
Upon hi.n, he« 
ejufe it is 
injiirrofrim- 
tr..i!i, and of ac- 
i')uiit, and 
thvi-i'irr a pro* 
per lubji dt f<jr 
tb-jii' Idiftioa 
(.; tliu^ouil. 



ill ^^anitup^. 

ftiitoM V. or trsfpafs, and-the Lord Chief Jufticc Heli, JParifr, ihd ka^* 
mond were of that opinion (i). 

I remember Lord Chief Jultice Parker declared in acaufe at 
Gtd/dkallf the 4 Geo, r.that he knew no cafe where a man might 
not maintain an affnmpfu for money wrongfully taken from him, 
except two, viz, for money won at play, and for money paid by a 
bankrupt bennfdc to a creditor after an aft of bankruptcy cora-t 
mitted. And in cafes where tiover has been brought by ailignces 
under a commiHion of bankruptcy, the courts have lean’d againft 
a iitift conllruftion of the bankrupt afts, to the prejudice of a 
fair creditor. Vide 3 Lev. 58. 59, Rider v. Fmul on a fpecial 
verdift. 

To raife an ajpmpjit, the affignecs muft maintain either in faft 
or by relaticu a contraft, and here the tontraft upon which the 
affumpfit is maintained, is by the intcrpofition of the bankrupt; 
and therefore I think he ought to be confidered as the faftor of 
the affignees; and if they will take this method," and affirm the con- 
tr.ift done by the bankrupt, they miifl: take him as their faftor In all 
afts done fairly and without tleccit. IFilfon v. Boulter, Ravin, 
Upon the authority of that cafe, I think this a favourable aftion 
for the plain-'/i to have fuel) allowance, becaufe it makes, the af- 
fignees affirm the contraft of the bahkrupt, and am of opinion, 
that the verdift at law, which has not allowed it, is not conclufivc* 
upon the plaintiff, bveaufe it is u matter of contraft and of ac¬ 
count, and confequcTitly a proper fuhjeft for the jurifdiftion of 
this court, and the pbintiff ought to be allowed, by the interpo- 
fition of this court, fo much as in jufticc lie ought to have; and 
I recommend it to the affignees to allow the fum of 712/, to the 
plaintiff (2). 


(1) But the aflignecs may now bring an 

aftion of ajjhmfjit or tort, but not hath. 
Kitchen Catnjhell, 304. 2 Black. 

V. Fidtil, izMud.^z\- Holt 
S. C. PhiUif sy. Thomffin 3 heai. 191. 

(2) Hh Lordfliip adjourned the caufe 
in order that the parties might con>e to 
an accomodation; upon which Hanbury 
(the furviving aliignee) with the ct.nfer.t 
of all the creditors entered into an agree¬ 


ment with Jiillen, who was thereby al¬ 
lowed to deduft the whole of the 712/. 
7 /. out of the monies recovered under the 
verdift. In purfuance of this agreement 
his Lordfhip with the confent of the 
parties, ordered, t\iztHanburj fhnuid al¬ 
low Billon the yixLzs. and difiniifcd tlie 
plaintiff’s bill. Reg. Lib. A. 1749./. 227. 
Sec Ex parte Oekendtn, poft, 237. Jijallv, 
RoJUs, t Fej. yio'pttft. 185. 


the Rihardfimn^GibbonSi Alexander U'tlfonl 

Mis i 75 »* a Bankrupt, - - --^ j Plaintiffs^ 


Cafe 72. 


Bradjbaw, Taylor^ and Wilfon- 


—— Defendants. 


Drawing and «- A Trial in the court of King’s Bench before a fpcclal jury (at 
drawing bills of county of Middlefex^ upon the following iffues out of the 

and court of chanccry, direfted by Lord Hardwicke, 

«continuation of . . -. , 

it is tratfidcing inexc1iangf,andatriding wbichwiiimake amanliabUto a commilionof fcankropts 
though a loft enfuts to the bankrupt by ft doing. ^ 



%anlrupt. 


tiS 


If IVilfon was a trader or a banker within the meaning of Richa«»»o» 
tlic a£ls of parliament relating to bankruptSi ®**®***’*f‘ 

2^//v, If he had committed any a£l: of bankruptcy within the faid 
Hatutes. 

With regard to the firft it was proved, that IVilfon^ wlio was 
agent to fcvcral regiments from the year 1745 to 1751, drew 
upon capt. Johnfon^ who was likewile an agent in Dublin, by 
bills to the amount of 281,000/. and upwards, and that Juhnfin 
redrew to the amount of 290,000/. and upwards, on 'iVilfon^ f 129 ] 
but there was no commiluon money allow'cd to cither fide. 

It wa» proved in the eaufe by Mr. Pt^-ter, Mr. Linch, Mr, 

ALthias, Mr. Teffiir, and others, conliderable mcrclunts in the 
city of London, that drawing and redrawing bills of exchange, 
for fii Ji large fums, and a continuation of it, is a trafficking in 
exchange, and a trading, which in their apprclicnllon would 
make a man liable to a eommiflion of bankruptcy, though no 
connnilUon money had hi:cn allowed on cither fide, and notwith- 
Itanding a lots enfued by thefe tranfadions to the bankrupt. 

The evidence of Mr. IVitfuJi'i being a banker, was, that he 
kept a clerk who vims in the nature of a calhicr, to receive and pay 
money, and that for fcvcral years together, oificers and their 
widow.}, and oihcr perfons, not belonging to regiments, paid 
money into h.iiids, and the calhicr gave acccinitable notes 

for the fame, and thcl'e perfons drew from time to time upon 
fp'iif.n for fuch fuins, payable either to bearer or order, as they 
ihouglit proper, but the books were not kept In the lame manner 
as bankers do, and it appeared in proof, that if IVilJon received 
any large funt, be paid it into the fliop of his own baniyjrs, 

Mefli's. Drummonds, and from the year 1740, to 1751, paid 
30, oco/. a month into the f.ild fiiop, and that he only had in 
caih by him about 3 or 40c/. to anl'wcr any fmall drafts; but 
that for large ones he gave the perfons drafts upon Mwifrs, 

Drummonds. 

The jury before they delivered their vcrdldafked Lord Chief 
Juillcc Lrc, vvijethcr fuch drawing and redrawing as aforefaid, 
was in point of l.iw a trading? 

Lord Chief Jullice Lee faid, it was not fo much a point of law, 
as a hiH to be determined by them on the ufage and opinion of 
merchantb, and that if they paid any credit to the merchants who 
had been e.xamined, and were men of charadfer, this was a 
trading; accorJiugly a verditt was given for the plaintiffs. The 
jury on the firft iffuc findh'tg If'ilfon a trader generally within the 
bankrupt acts: and on the fecond iffuc finding him a bankrupt 
witliin the faid atfts (i). 

(l) See tho dtilindinn between this upon the anfwcrof the Chief Juftice Zee 
cafp and that of Hankty v. 'Jones, Cmp. to the quellion put by the jury in the 
745. and the commenu of LurJ MamfulJ former cafe. 

Vol.L K 



I5anicupt. 


jC.v parh Mavflial and other?. 


129 

dumber the 
*ift 1:51. 

£ n of S. C. 

131.162. 

Cafe 7 !. ^'‘^‘“''0' of drew a .ne if nrniher nfbillsy 

JlVl payable to I'^ne and 4;;.'//, v.pon li.Jt-.n, who hat! no cf- 
^umb!*of''f f:''n7»"»T'h in I'*'? lunds, but Ijowt.". cr avfi'piv^d ihc bills for 
payibl»! tu the honour of t!ie ilrawtT. 

and .i. upon H. • (JttrHvav becomes a hauhvunt, and HnHon^ bv riit ans of the 

who had no •' i • » a* i ' \ r 

effeihofG.'sm lums he paid on account ol Inch uccvptance i)ck.vc men- 
hiihjod., but tioiicd, bccoiiics a buiikiupt likewife. 

iccfptcd tb-’m 

fortfii hopou'of the drawer. C. b^com"^'! abmkrupt, and H. by means of tlic great funis he paid on 
accoii 'tef iu:h ac.cpuncc, bico.-c'; b.t.kiupc lik--Mile. 

5^'r but beldtrs piove under built i.kiniiiiiirioii.i, and leceive nWidend , but not fufficiciitto pty lor. 
in th" p tind. 

ajjigntti of //. pray to ftand in the place of the bill-holder-/ro as they had received under 

B, t I'otnmiAiun a'ainit the cAUc of Caiwat, 


C *130 ] 


His L'tnllhip 
ordtrr-| ilit-y 
Ihou'.d be ad nic 
ttii 

It. 


The hill-holtltr? nrovc under botli commininii?, and receive 
dividenils, but n.it fnllit-ient to pay 2 (ij. in the pound; anti in 
April l ill upon a ti'mier d.ty of ptii'.ioos, M'.'jhA^ ejr*1. l!ie aflij;- 
necs of//.///«/« pre ferret I a petition to/.sn/ (J.'it;it,l/'r, and prayed 
to Hand in t!icp!;no of the hiH-hoKI'rr./>ry/.'//A., as they had 
received under Lv.’.v //sconimijuaii a^ainil the e'.laie ol 6’</; 

//, as was iiiiilled by tiie jietltiotit r'n c.ounlel, heintf to be: 
cot'.rulcrcd as a rur..ly for the debt, ant! Cmrwc'j a pi incij a! *, atid 
J.crd CLnict.'/sr .It tlic former hcarln;: niad.e ati r aeci nljiit’.Iy ; 
but It bciiij; llrou;Jy objected by rlu’ eonnlel h'r (•tit’ir. fs t rc'li- 
tors, that thi.. would be clianiing f/.o-v/vn’.s eU.iii tu.nbiy, iliretU 
cd the petilim to Itand o\er; .oul i n i:s foif.ii.'. • n . :n this 
dav, liislordilibvnii' retl, that iht > < 1 s, .‘I’.i-iif.-, of //.//. 

IkUU >V lie ttu llll.« IIJI !■ I 1 rilM'lll * If I 

ed//-f,.7.;t, .i fw, llioukl llano lit rl'.e place ol llic bni-i.t ,l!^„r•. . Oy or;./;, a. lla:- 
i.ii.e h d efiatc had piid o'tcount of hi;, aci .ptaiiet; cl the l.-iti bills, 
but Ihoidd not lie intitlc'l to any divider.ci Irt-ni fferviv d'. edate, 
ol'ii.i* Uud uiwa, lill ulU nilMiohU;! » a,ul 'A t^'ived .i Kiii i.itis'achon ioi {.a ir i 
a-• d1and if the furplit'j of tilaie, after the bill-ItoMer.-. wt ro 

from l;."’s'eiLte, htdbficd, fitoiiid ii'ii be fi.ir.-.’i.a.t to aiilwcr w'liat It nit',n 
till the fi//- had paid as llie aeeepttjr <.f('/.;;-!''i'y’s l/ili',, tiitn his hoi iUhip ile- 
e^ivodi^frir" nt't:.i: :r thii order Ilionld prejudli-c etty rli^ht 

i.aisMcUoii for the petitioners tn-r'ht l>,:vc by ivlit'a <he peilnn ol Gar- 

theirdebu. w„y for tlic rclidiic of their demand, :r/lini(’i/i;' (.i.nway I'/is 

he?. I:i.( ceri;ll..Ui‘\ for his Lordlhip li.id, it leemed to hint, as if 
jliilty*'^ demand dii! no. p'*opeiiy .n 'lc till after the iP.uiie, of the 
comniiAioti ts'painlt (i(ir'n it\ 5 btc-iu'.-, thi.n d,i thi ic i:- at: implied 
comraft lx tween drawer -.'.nd .xw ./.s:^ yst there ia no breach on 
. the part of drawer til! after his baubruptcy, and een'foiiciitiy Bat- 
ion is nor a creditor nniiev the '"ontMtiliion, 1,. cjido liifiiebt is lub- 
ic«.]ueni to it j nor dtxs he. fail under tlie tit ienpiioii ol iv ifons in 
the 7 (jVj. I. who m.tv fuc out eommilhons, thoujili th-.r debts 
aie payable at a future day, 'ritcrc diiUitr.i hiprjijlmijlhrndvm 

in 
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Ex forte 

Mar s it A L. 


in futiir'i, licrc It v/:is cmthiwn wljctiior it would ever be a 
debt, as C» > nxiy n<>i li.ivc i'aiLd (i). 

Tii(*% 0)1111 fi I t ■ ilic jivlicbuers in^mioncd the caft ex pnrte 
IVitl.’j't D.j. 'i^d, 174^, 111 rhe m-'ilLr nf hank- (c)ui/isf# isa* 

ruptoy, \v:''T'j, ::•> lie 'l.irvd it, /w «*.7 t '.I'.'.mcfUir in-ici:; an or-ii v, 
th..f i’Vj miucr thi: < '’iit th'; acopiLi/', 

Unuld uiid.T lii.' c>jr..r.v:’;'ai .ipiinft lFn,f,i<',re the tliMvvcr 

pr> a.; the .loceplor h.i.l p-i” vu iiC'.omit oi' iucii hills, and 

t") re-etive .1 fliM-' m 1 w’.ih die itll nrthe tfv.diinis. 

f,-;ri "hitu dl-ir {'lid. that tlie r,u'n.r allu-li-d to in I/: 
baiil.nipr. y 11)1 itai.d, n'lv was it applledilc to this tale, 
hiii tliai li:; ;) .im., tin. I'v.j to he lumLtliiiii; iiinilar, he 

tfii'j ;hi liif diivth'ons he had now {jivon und.-i’ the prch.-iit 
pei.tif.ii, ve. re llie julticc of the cafe; and therefoio lud ordered 
atcojiliii'dv. 


[ * 3 ^ ] 


(l) jee Ex parte Kypw'ik, 2 P. W. 89. Kettierv. Raynr^ 1 Ceoke'i E. Laivs 350. 


Ex p.trti Mardial and olher.s: In the Matter of Huttsn a 7""^ 

iiaiiLrnpt. 

Vid? preccduif 
Cdfr. 

K IN a niei i’',int at Bi!/!ol had larrc di’al;ny;s with. Tv'v. , ; - 
' alileniian f/.; 7c,»y <'f /.< hr. tV,V»‘, wlio li.<d H.ittjii, n'w 
a h.inknipt, tor his eoi -. ij-ond- nt in and it w.w )*'rr”’d 

between G'.ir^i'iy and Ii,ih\,n^ tii.ii the Iitt ’v Ih.niid aniovr ?dl J .iV;;. 2 .)«.hC. 
dralts th.K I'/uiLiii Ihoiild di iw upon him 0:1 .iL' n i! oi '7, '- 

iir ;• 1 .-1 rr .1 vv'io tl .li fSB, 

; lyatkm draws ai eordniely on H. :/'.n I v.Jio ,v,w .ib.'nkmpt, 

ceprs it, tho’ he li ul no elVe. U <*r i\ in Ins hind-, . t ih.' *o«') ‘Conef- 

tiine ; the payee ol this dralr, upon)} ‘-I'-e.'ptor’-. iion-piynu nt. 
applivs ti) the drawer who p ly-, ii. //* ,.‘pplivd to he ji>rk-a!'fiween 

ted a ereditvir ini iir ifie couinu.ii.ni a '.ii.nt tl'.e aeeepior i f^'Xrtn 

of t'le tlrilrs, and is .idniitled hv the eon . lin'.o-iers. 


The alli ^nee.s of H.trijrr petition now .I 'li.oil th.l-i .idmilKCii of ail.ir.it;. 
IVathiv, as Hiift n h.id no elFecfs of 6'" ’s in hi.: hand.:. frnu’idrov 

LorJ >J}-inreli 6 r; I will conlider it lir'l as it ft.;!! is heiw-.’en ipon hiraun »«- 
JVutkln amS. Hutton: If payee jve.'iie ih.e moiiey er'inpii/v-d ii -ouiKofC?. 
the drift of II''athiiit he may brinj^ an .Khioii aa.iin:! hJ. in 
the name of the payee, who will iie eonlidcred as a tvull-ec *or vpn Wa-rwi for 
the drawer, or he may bring an .rv'-li.)n in his m*. n tume againlt 
Hatton^ if he had elhecfs of IVrttxn at th<. li'iu’of the acccpunce 
fuintient to anfwer the draft; hi.i ll lie liad ne.t elr.vt.s but r/G.’j m ka 
only honoured the draft, fueh aClion ea vvet b.’ •naMinitved; 
or u m this cale Halhn had paid, it, inile.’,.; oi oei’i;;; .i i.ebtor to ^erp-pr's non- 

IVatkiny he vvrfjuld have been i.'idt bred iiatten prj i,;n‘: '^ and lo Fyiis"-:, sp¬ 
it was determined in tlie Uonfe of J.oids, e wr.t of ;/ or from ...Vj 

the court of King’s lieneh. p > > o 

s ti) br afl- 

in''t*rd !*. crotitev ypon tlir c'-niniJiT.im hattea. 

The agreement between G-tr^oat ami Ilanvi puis, {he 1 uScr i.. ^1; 'inrriiit i. ib" i "la liiuai o i .i> C* 
himfe.lf, and therefore, titmgb te hod inks hoodi <ii clf tk-r, i .■ !i . i>r l)i-. jgne.nirni mad* 

UaiTclt liable, and fyitiiu hat a right to come in a:, a creditor under iha vrfimnillio.i ag.uiili htit-te 

K 2 
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Em farti But confiJcr it now as it {lands between Garwny, TFafihi and 
MAittHAt. ifgffQH ; U''atkin appears, at the time he drew on Hatton^ to 
have had cftcdls in G/irway's hands of more value than the 
amount of this draft, and as there w'as fuch an agreement as 
I have before mentioned between Gtinvuy and lUlton^ the latter 
is to all intents and purpofes juft in the fame fituation as Garway 
himfeif *, and therefore, though he had no elFcils in his hands at 
the time, has by his agreement made himfeif liable, 
r 1*2 T The fame rule will hold therefore under a commilTion of 
^ ^ l,j,nkruptcyasin anadlion atlaw, anduponthefccircumllances, 

Watki/i has a right to come in as a creditor under the eommiinon 
againft Hatiotiy and therefore the petition of the alliguees mult 
be difmilTed. 

(L) Where j^JJigitees will le chr.rgcil nvUh luiertjl^ 

Oflth*!’ the ezdf ptirle Lane. 

1741. 

Vide wider the Div’jiotiy Rule us to e^Jigfices, 


(M) RuU os to Piirturr hip, 

A(kt Nilary lie.ijly V. 

term, 17361 

Vide under the D'.vifwUy joint onjf.^\o\ite Coiniihjjior/. 


Atguft the 6th, Ex parte I5:uilvs. 

1740. 

Vide under the DivifiotSy Rule as to Cr editors. 


Mfjrtb the»9th, £x parte Vogucl anil others. 

m3- 

Cafe 7C. A Separate commiflion had been taken out againft perfmis 
' fX were formerly partners i the petiiiotiers being joint 

iSrSkT™* ^editors pray by their petition, that the joint eifi cU fei/ed un- 
Out apinft p«r. dcr the feparate commiflion may be divided in the liril place 

fons formerly among the joint creditors. • 

ffemditort The Attorney General, counfcl for the pctinonfr.s, mliftcd 
upon An appli- they muft have fomc way of fecunng the joint ch-cts, that they 
cation to the * imbczilcd by the creditors under t!ic leparatc com- 

court are left at ' 

liberty, to bring miiuon. , , , . . 1 . • 

their hill for any asancellor ; I leave the petitioners at their liberty to bring 

“hr* a Wll for relief for any demand in their petition, or any other de- 

partoerlhip f-BMute eftate, who are direfted to foil the whole effefts, and dcjiofit lh« 

55SJ b'thSnk, Jt xoJA no dieideiid till the fuit U determined: The j.dni t.wa-r» w pro« their 
dtbtt under the commilHon in die mean time wuhout ptejadice. lUaild 
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mand on account of the partnerfhip, againfl: the aflignces of the p»t* 
fcparate eftatc, before the laft day of next JSq/!er term. Voswik. 

And I direft the adignccs ujulcr the feparate commifljon, to 
proceed to a falo of the whole efl'etls feized under the commiffion, 
and to depofit the money avifing from the fame in the bank in 
the name of tlie alfignces, but to make no dividend till the fuit is 
determined j and in the mean time let the joint creditors be at 
liberty to cf)mc in under the feparate eummiUion, and prove their 
debts without prejudice (1). 

ft) P'iiir Ex pm te Marlin, z Bro. Cha. *98. Ex parU Hanvardf Hid. tgg. Ex 
Rep. Ex patte Tatr, I Cookds B, Lav/i^ part! Burna'r,', ibid, joi. 


Ex parU' Ci'ifp, in the Matter of Ins Bankruptcy. 

I N 1742, tlic petitioner, Burnaby and Barbnt, became co¬ 
partners, and were jointly concerned In creeling an amphi¬ 
theatre at Rane/iig/.', and in making and laying out gardens for 
the entertainment of the public •, and the copartnerlhip was to 
continue upon the font of die laid undertaking for a certain term 
oi years, yet fubllRing, upon and under certain covenants, pro- 
vifocs and agreements, contained in a certain deed or inltrumcnt 
duly executed by the petitioner, Hi/nuiry and Bnrbut. The am- 
pliltlieatre being ereTcd, and tlie gariletis laid out at cording to the 
fcheme, tlie premilV.s were af'tevw.irds provided and furuilhed 
with all things ir'-ful and neccfllivy to make the undertaking 
eomnloat, and oti tiiat accmint many large I’ums of money were 
laid out, and debts contracted witli the dilterent workaicu and 
traiiefmcn. 

.Some diirerenee afterwards arofe between the petitioner Bur- 
mby, and Barlut, who einleavourcd to difpofllfs the petit' ter of 
his eflate and intcrcll in tlie tiiidcrtaking, and to get the manage¬ 
ment thereof wholly into their own hands; and in order tli< to, 
a commiirton of bankruptcy, on the firlt of /'.A. 1742, iffued 
againft the petitioner alone, upon the petition of IViUiam Perritt^ 
whofe debt had been contracted on account of the undertaking, 
and was due from the petitioner, Burnaby and Barlut jointly, and 
as partners, and not from the petitioner alone. 

By an order made the i8tli of Veb. 1742, upon a former pe¬ 
tition, it was ordered that the commiJlioners fliould execute a 
irrovitional afllgnment of tlie petitioner’s eftate and effects, and 
that the parties fliould proceed to a trial at law in the court of 
Common Picas, in an aiShion of trover to be brought by the pe¬ 
titioner againft the provilional aflignee. 

On the 9th of June \ 743 {1), the r.dion was tried before I^rd 
Chief Jufticc WilkSi 'vhen liis Lovdlliip declared that the peti- 

(l) Crifp V. Perritt I Coske's B, LavsSf iS. S. C. 


sd, 

1744 - 

Cafe 7<). 

A commiffion 
may iffiue a|;ainft 
one partner of 
three for a joint 
i. bt though an 
aftiuii cannot bn 
maintained 
againft one, 
without joinir.g 
Uie other two 
parties. 
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E* ptrtt tioncr hnd committed an a«^ of bankruptcy; but It appearing that 
Caiir. vvJiich the commiinon was tak'ir I'ur w. :; diit from 

the partncrlbip, bis Jjordibip doubted whciiicr the coiiUMdion if- 
fued regularly, and directed a verdict to be found f'>r the pciiiion- 
C ^34 ] cr, fubjeO to the opinion of the court of CoinuK i. litas; and on 
the 5ihof Airy 1744, after hearing courTlI on the mrttcr nferv- 
ed, the court of Common Pleas pronouttted judgir.ct.i, and de¬ 
clared the comniiffu'n ifl'aed regularly (i). 

The commiiTioilers -afterwaids proeteded in the exeention 
thereof, and fcvcral debts, amounting to 30-' 5 /. lyr. 11 r/.|. 
were proved under the connniliion, and all t)f thi in, txtvpt 
47/. 41/. were the debts due from the ) iitiitrlbip. 

Since the oninmiii’Kni iiTned, h’ur/ialy .md J'/ir/ufy by the per- 
ception oi the pre tn oi the undcriakin^-, reeei'.ed niiieh rktc 
than would fatisfy a!! the joint ei editors, .ill 01 w lu lO, fnu t r-ro- 
ving their debts under the con.ir.il'i' n, had r e('i\ed fjum l ir.tnt- 
hy and Bavbut either a falisfawlioa, or uiideni.,L/je I'ccuiity for ihc 
fame. 

The petitioner olFcrs to pay into the bank of llfylnml fi'«.h a 
fum as the court flr.ili think proper, on biiog al!-. n a I'.rifon- 
ablc time for the doing tln-rcuf, in fatisfaiftion t,l the d.el-ts fo 
proved under the commiflioR. 


titioi'.er’s io-int rmi .’..•.■'arale ell 

r • 

for nli.'t tin* fame, or any pait 


to the 


cuviry, and from whorr, for tiiu de!*is fo bv r v'fivCiivcIy 

proved under the cf-pn i-ii.'-n; .iud that m e.-u-• 1’tlK-m uiio 
had received ftcuriti; t ior tiair dthis fhoiiid i ltcl lo recco-j f.iiis- 
facllon out of tlu: r.u ncy l':e now odcitti t. :v) into tin batik, 
fuch fccurities ipight be nlbgntd to the jvron iier, 01 to pu.ons 
whom he flioulu appoint, in order to recover tiie intruv «.'uc 
thereon ; and that upon payment or inakin;^ n..i:;uiclion to the 
feverai creditors, who had jnov'ed their d, bis und^r the comn.if- 
» lion, the fame might be fuperfedeil. 

Lord Chancelkr: I do not blame Mr. Crifl the petlt'oiier for 
not applying fooner to the eoiirt for a Jupirfalemy Leemije by a 
former order, a trial with regard to the b.inkvi.prcy being tli- 
re^lcd, it was nceeflary tliat trial fl-.ould be had fnfl. 

When this cafe came originally before me, 1 tJiought it a 
pretty new one; a commilfion of bankrupley taken out againft 
one partner for a partnerlhip debt, without joining the otlier 
partners in the connniHinn, and tlurefore direded a trial of the 
bankruptcy before Lord Ch. Juf. Wilks, 

(l) ZttExfarlf CttutbtrSi I Cooke*tB.Lcnss, 19, Ex pane Upton, Hid 20. 
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Wlia^cvcr donl^fs T have bt.fovc, it is nnw cfiiMifiird to 
W I.I'V, ;.;i 1 i\v- uM ini.uous (.i.in’.t.u cf tlic court of Conii. on I'i,i, 
that .! ft f f’-it hy;ptc; n uy in'm.' one I'arlncr only 

for a joii't ti'.'ht; tluii>};li to l>f furc iv tiJli'/n at li’nv cgaiitfl c/:c 
pill ill)’, ;:couIi.l not be rrcniutiinrii unlclb the oilier two arc 

joi ill it. 

The contminh ;i£T‘ have rcrt’fii-I that tl>'- !■, a vrorer time to 
fujinI'<'i.- tlv t'lniiniilion, aiii! lliaL l;ie t.iiciiiiiji.iiu.cs lire iike- 
wlft' projifv lor iloinj; it. 

lint rii}vo.'!i.’the niajotily of crcclitorr. pr-f, t.t ;,t ariv tniclfjiiT Thaugb a msjo- 
mav li.iVL W' iicliic you v, lil c< tf I il-i- 11 nmliijo'i ut troir.-u* 

ou;;ht to be I'lipcihf’ii .1, .nuloii-* cniii;'.. : j.,- ij,:,,l he 

to p’aiv. in a'ul (ie(';evl a (!■,'•'. ^ •‘i'g!n: 10 be 

crri.ii'' / in liir: c.!<b r' lUi'e t<' m.H'iieil-.- i! - . ' - ’ li-;'1'rard a 

K'-'' 

3 ’.1. 
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; in in;-: c.!<f p-.nie t<' il ' ■ >'nni.f.-.'-n, •" m .. 

;’| i,r-.!>'-.i ,.:i 1 pp. •.t.inii, • .1 juO'.ii;;!; t!.. >l,.ljt, in t! c flrlt 1 yt it 

:n the ! ;:i‘r iiit inav i.;iii''ve ii 'o j',; .’. •>; ‘■“-oiili.uiiiji 
’ esvilitot-. wM) were m;<ltr any inr.paeiry oi t.. p., m.- i,-j 
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• t .»» » ’ 

{»«'’.':’i i)y 

for rli. p . .tt. 
fe.I wi,! . e ! 

ent of '.’i 1 li- . 

Ifis Louiibi.t h letl that iiiton the 'p. ii! -n.v’'- will In 

otle ciii.'ia.i.ir ni..!'.!’! iioni iin’i.l-ii'." Ini'eni. m '' I'ie.lr. as 
who have alnMi’.v 'P'l' their ilei'i''- r th. l .i.i w, 

tlie whole of then relpi.' livn deht*. lo jnev. .1 l'\ tl. ni lue 

con I mi (Hi >11, ami the eoIU ol the i'i':nniiil!-i)i a".! in t.’.o inoecu!- 
ings at lav/, the comiviflton be thereupon iiiperltil. ii: <■ be .il- 
fo ordered that the feves ’.l creditors of the 'pelliu.n *•, v. Ira e..’.vc 
ppoved their ii« bis under iln* commifiton, do alhen the I'evetal I'e- 
curitie.; liiat have bccti given to tbctn by any oi'th • p-I'l!. 1;, for 
their refpeclive denuands proved under the ei niivM.. 'ii, to a nui- 
tec ortruilees to be apiaointed by the cominiiru'ners, ;ii inill to 
fecure to the 3'etltioMer, and any other of the p.irtner;, to muih 
money46 he or they lute reVpeCilively paid or Ihallpay lowaiil^ rlie 
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J?jf pM* charge of fuch debts, over and above their rcfpc£livc juft portions 
Ckis?« thereof} and ordered that the aftignccs under the coinmitlion do 
re-aHign to the petitioner all his eftate and efictSls which have 
been atfigned to them, and that they come to an account before 
the commiffioners, for the eftate and cffetls of the petitioner come 
to their hands, and that they pay to the petitioner the balance 
which upon fuch account to be taken lhall appear to be remain¬ 
ing in their hands. But if the petitioner (hall make default in 
making the fcvcral payments, within the time before limited, his 
Jjordlhip in that cafe ordered that the commidioiiers be at liber> 
ty, and do thereafter proceed in the execution of the coinmif- 
fion. 


Deeimitr the 
■3d, 174*. 


Ex parte Baudier. 

Vide under the Divifiony Joint andfeparate CimmiJJIon* 


ystnajry tli Zlip 
’» 74 S- 


Ex parte Bond and Hill. 
Vide under the fame Di'i JL/i, 


th* p^^fg XitllCr. 

aotti, i7a6. ■* 

^'■'^'•11' y T AYCOCK, a filkman, entered into partncrfliip with 
M w-Ti-r a dealer in coals, to be mutually partners in both 

incj'i;, ar? trades 
piiCn.-ri in both 

g y^ars afterwards they agreed to diflidve the partnerfliip. 
They .uterw:\rd, diffolution, upon thc balanciiirr of accounfF, 

pirfie.fhip and rraucts gives llttyock a rcleale ot ail demands, and tc-ok upon 
i. tfiv ll. :> him thc payment of debts due from the coal trade, and HofcocTe 
malnd^, ana iwit paymcMt of tliC debts from thc filk trade, and the rc- 

upor. l..ni til* fpc^livc debts were alhgiied accordingly. 

pa;i'i>t.nc ut' tht 

debt, uut- froin thc coal trade, and li. the debts from the iillc trade, and thc refpcflive debts are afligueil 
accoidiis^ly. 

if. dtrs, and a Ur.xcock atid forn after bis death a commiilton of bank- 

eoitmiiflien is p n i i r 

take.'.outigiitift ruptcy \v.is taken out againli trancu^ .-nd by virtue of a war- 
F. a-.i:i.A mff- rant of feiziirc tlie rricflreng'r under the conmiiirion attempted to 
thc tfitCi? of Ht-ycch ill tlic hards of his reprefentative, 
eifeettofy/. in wlio oppofcd thc mefltiigcr, and turned him out of poficlTion, 

the hands cf his 

reprefentative, i, oppofed, and turned out of potfelfion. 

« 

tftiwii^'com **** ^ petition was preferred by thc afUgnee of Frandit com- 

piamingofthe plaining of tins force upon the mcfiengcr. 

fece upon the Lord 

Vafienger. 
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lord Chancellor was of opinion, that by virtue of the rcleafe lExpartt 
from Franns to Haycock, the whole property of the filk trade from Titn e«. 
the ditToliuion of the partncrfliip veftecl in Haycock, and that the 
affignee could ftand in no better light than Francis himfelf, who whoi? property 
Jiad relinquinicd all his claim, and tlierefore that the goods of the_filktri«le 
Haycoh ought not to have been feized at all under the comniiflion Jhf 
againit FraitciSt y, ftanding in 

no better light 

than the bankrupt, tire goods of H. ought not to have been leiaed under the comxniffion againtt F, 

Rut though the taking of thefe goods by the mcfTengcr was il¬ 
legal, yet the turning him out of pod'cirion by force cannot be 
juftified, for the owner of the goods ought to have alTcrted his right 
by a due courfe of law; however, the evidence on the part of the 
petitioner was fo flight, tliat it docs not by any means lupport the Petition difinif- 
»c, and therefore his Lordlhip difmilTed the petition witli '*'*‘ 1 * 
colls. 


In the Matter of the Simpfems, Bankrupts. 


Dermbtr the 

2ift, 175a. 


J OHNSimpfon the elder, anil 'Thomas Shupfon I’ir. couHn, were Cafe 7?, 
partners for .1 fpecial purpofe. 

John the elder, Thomis, and j>hn the younger, were alfo 
partners. 

A commiiTion was taken out r.gairtft the elder a-.iJ 

Thomas. 

John the elder afterwards died. 

*A fecond commilhon was then taken out againft the 
younger, and Thomas. 

Afterwards Thomas died. 

A feparate commiffion was now taken out againft John the 
younger. 

The prefent petition was prefetitcil on behalf of the afiignecs 
under the fccond commillion to fuperfedc the feparate co;i 'lif- 
fion, as feparate creditors rniy by order come in, and prove thtir 
debts under the former comniiflion. 

Mr. SoIIicitor General for the petitioning creditor in the 
feparate commiflion, cited ex parte R'Mhifon, 4th of February 
1735, to fhew, notwitliftanding a joint commiflion is depend¬ 
ing, that feparate creditors might take out a feparate commit, 
iion. 

The cafe cited was as follows : Rollinfon was a bond creditor 
of A. and B. A joint commiflion mms taken out againlt them, 
and alfo two feparate commiflions; Rollinfon prnvi d his debt 
under the joint commiflion, and afterwards petitioned to be ad¬ 
mitted a creditor under each of the feparate commiflions. Lord 
Talbot would not grant the petition, becaufc it would break in 
upon the fule of equality amonglf creditors under commlifions 
of bankruptcy cftabliflicd in this court, but gave the petitioner a 
fortnight to make his cle£lioti, whether he would coinc under 
the joint, or the feparate commiflion, and would not fuperfedc the 
ieparate commiffion. 

totd 






2a h' matter of 

th^: Simfifini, 

Votmev' where 
-there w"re feve- 
nl fit nersj the 
eaftom wu to 
taiuuu: fepintc 
cona.niffioni a- 
(finfteach part- 
aer, as well as a 
joint commif- 
fion] bat this 
heing of late 
thought a very 
•nreafonable 
fradiect andoc- 
cafioning great 
confufion with 
te^d tv bonk" 
rape’s efleAs, 
hubeen dif- 
coanienancedt 
amd (he court 
keep only one 
conm llion on 
loot, and diret^ 
diftinA iccounts 
to be k«p. o ((he 
leveral elLtUs. 


Lord 0 }anctUor: Formerly, where there were fereral partners, 
they ufed to take out feparate commiflions againil each partner, 
as well as a joint commiifion. 

This pradice being of late thought a very unreafonablc one, 
as occafioning great confuQon with regard to bankrupts’ cfFeds, 
has been difctsuntenanced. The prefent cafe is, one furviving 
partner of three perfons, the joint cflecls vefl; in him in law, and 
under this commiffion may be properly diflributcd. 

A creditor by bond upon the partnerfliip, after ajointcom- 
mifiton is depending, takes out a feparate commiHion againft 
John Simp/on the younger j fo that now here are two commif. 
uons againft the Cime perfon, which will create ciullel's con- 
fufion, and feenis to me to be only a ftrugglo for the alHgncc- 
Ihip and the clerklhip, for there is no doubt bur this parti¬ 
cular creditor may have a f.itisfactlon under the firil connnif* 
(ion. 

His Lordfliip therefore ordered the li ft commifiion to be fii- 
perfeded, and by confent of the affigncca the Ijill: was I'upr rioded 
likewif'*; and the creditors in geneial were ordered to ciin-.e to a 
new choice of aflignecs under the fccond, the now only lubhlt- 
ingcommifl^ n. 

His Lordiliij) alio gave diredions that tlicrc fliould be difllud 
accounts kept td" tlie fevnr.il cRates, and v.'i'orved the dilps)fiiiou 
of the ciTeds for tlie coufideration of the court. 


^Vhere there it By this opinion of Lord Clwiallor^ it Riould fcom for the 
^int co^if. fiitm-pj tl,at where ll-.crc is.ijt irn comniitlh.n dt.j'tnthng, feparate 
ciediiors ought Creditors ought not to take out a feparate comn-'nion, but apj'.Iy 
not to takr out for an ord :r to be admittedi to come in, and pnne their debts 
fcttt^”iy ^be coinmilKon, as being a means of faving an ex- 

admimd to pence to the creditors. 

prorc their debts 

■uder the joint, as being amcaDSef faving cxpence to the crediton. 


N, B. His Lordfliip had formerly, upon an application of 
joint creditors to be admitted to prove their debts lurder a fepa¬ 
rate commiifion, ordered it provifionally, that they fhould be ad¬ 
mitted creditors, and all'ent or dilFent to the bankrupt’s certificate, 
becaufo the certificate otherwife would clear him of the debts of 
Joint creditors as well as feparate {i). 

ViJi fl»/r 98 the cafe ex parte Batidier^ December the 23d 1742, 
which feems to vary from the prefent cafe. 

bankrupt’s certificate, hccaiifa it would other^fe clear him of the debts of joint credi- 
feparato. 

(ijBut it Teem* now fettled, that a/ai/if margin. Martin v. O'Haray^Cvwp.^xi^, 
commiflion cannot be fupporied, while ^ed ‘i.ide Ex parte BardcafiU 1 CooirV 
• feparate one is fabfifting. Ex parte Lava 8 > 

Proa^eott p»ft‘ >53* I Ookdi B. Lews in 1 


VjKm application 
wfjoint creditors 
to be admitted 
to prove (heir 
debts under a 
commif- 
wn, his Lord- 
Aip ordered it 

dial they fiiould 
he admitted cre- 
dlturs, and afient 
ordlficntto the 
ttns ■* » 



Vaakniit^ 



(N) Rule at to Ce/lt 
Anon*. 

Vide uuder the Divifcn^ Rule as to JJfi^nees» 


Mich. Tenok 
I7;t9. At die 
Aolli. 


Ex parte Gyod’.vin. 

ViiU unuer the T) 'n'ifion^ Rule as ta his Executor^ or where he is out 

hhnjrlf. 


r *39 1 

Aftii the sod^ 
1740. 


Fx parle Smith. 

I N an afTidavit of f rvice upon tht: aflipnoc, who was peti- 
iDti.'d to t iiplacod, in order ro Iv/cll up the 

expence, the whole petition verbatim was reeiicd in the aiil- 
djvit. 

Lord CL'tuiOfUor: I by no mtans like this pr.’.flice, ami it i.i 
wl'U atn rniis l:i the ciiiMry are very apt to la!) into; hnt if 
the . ni.ik * a culloin of it, I lhall, for the future, order the coll;, 
pf the allidavit to come out of their own pockets. 


March &,t 

1742. 

Cafe 79 - 

If, whol ■ peS- 

lu'i 

n ai'‘i I s\ir af 
•ivif, tb«> 
.ouri will malice 
ii<. aitorury wh« 
••'K it, pay ihc 
It- nuc ot lin 
own pocket. 


Ex parle Whitchurch. 

Vide under the DlvifcUt Rule as to AJp^nees* 


AugiiP’dM.x-s;^ 

* 74 *- 


Ex parte Gulfton: In the Matter of iriirtam G dJIon a Bankrupt, 


T he ifliie direiTlcd by Lcrd C.hwcelkr to fry the bankruptcy 
of thepetitinoer, was accordingly tried liefore Lord Ciiicf 
JulUce Lee at Guildhall^ who certified that tlie jury have found 
Guidon no bankrupt, agreable to the judge’s dlrcdions. Appli¬ 
cation was" made on the part of Guljlon to fuperfede the commif- 
fion, and that Dale the petitioning creditor nii^ht pay tlie cofts 
in equity, as well as at law. 

Lord Chancelkr: I am of opinion that cofts here in this cafe, 
are a conl'equence cf the verdidl: at law, and tliat a creditor is 
not wantonly to take out a commiffion againft a debtor, imltfs it 
is upon a plain and ex.-refs adl of bankruptcy, efptcially when 
Dale had a more natural remedy, fer he might have proceeded 
againft Guljlon in Barhadoes for his debt, as the law is open there ; 
and this is qtntc a diftircni rnfe fiom a common iuit in equity 
by, bill, where it begins fiift in this court, and is a fingle pro¬ 
ceeding only; but taking out a commiffion of bankiuptey is a 
proceeding at law in ihe firll: inflanee, and all that is done aiter- 
wards is confequential, and if Cfu'ls arc given at law, it will fol¬ 
low of courle in the proceedings before this court. 

2 His 


Cafe 80. 

S. C. pnft. ip]. 

An ifltir h.i<i 
bc»n brioic 4i- 
reft cl to try the 
bnnkrupti-y of 
C. j>'(if'U'’d 
him no binkrupe 
agrre ihle to the 
judgrS Jirec- 
lioi.iacnmmif- 
flonot bink.'upt- 
cv ii prncrraing 
ar I.iw in til' firft 
irllmci', and if 
coft. atf giv^a 
tlirrr, it will 
follow (if courfe 
in till! pr.'ccrd- 
in,;j! betbre tbit 
court. 



IfO ‘EiHIktapt' 

EKftrtt Hls Lordlhip ordered, thntthecommifllonbc fupcrfedcd, and 
CuLiToN. ^ yKrxi oifuperfeadej Ao iflue for that purpole, the cxpence 
whereof to be paid by Dak die creditor) who fued out the commif- 
fion*, and his Lordihip further ordered, that it be referred to Mailer 
Montague to tax the petitioner William Guljlon his coils at law, 
and of the feveral applications to this court in this matter, which 
toils, when taxed, George Dak the petitioning creditor was 
diercby direded to pay to die petitioner William Guljlon. 


loth, 

J 7 S 4 - 
Cafe 81. 

Cofti accrued by. 
• protefting bills 
before a comieif- 
fion iflites, may 
be proved, but 
no part of the 
coftsarifen after¬ 
wards. 


Anon*. 

T H E queillon in this petition, wlictlier the coils and charges 
accrued by the protciling bills after a coniinidiuii of bank¬ 
ruptcy iiTued, can be proved i 

Mr. Attorney-general for the bill creditors infiilcd, that as 
the notes were accepted by tlic bankrupt, dioligh protcilcd after 
the commiilion iiTued, yet as the proteiling was a confequence 
of the party’s accepting not paying the bills, they may by relation 
be confidered as one intire tranfaclion, and confetjucntly the pe¬ 
titioners were intitlcd to prove the coils and charges tlicrcof 
under the commliTion. 

Lord CiaKcellorsfkedfome of thccommiflioners who happened 
to be then prefent in court, whetber, if a perfon has a verdicl for 
a debt, and is profecuting to a judgment, or has recovered dama¬ 
ges in an action, and is going on to execute a writ of inquiry, 
but before eidier of dietn is compleated, a commiiTion of bank¬ 
ruptcy is taken out againil the defendant, the coils and charges 
of fueh profecuting to a judgment, or fucb afll-fl'mcni of damages 
on a writ of inijuiry, have been allowed to be proved under a 
commiiTion. 

The court being informed, that it was the conflant pra£Hcc 
of commiiTioners to refuTe fuch coils being proved (i) his Lortl- 
fhip made the following order, that the coils of the protclls 
arifen before the commiilion iliould be proved by the petitioners, 
but no part of the cods arifen afterwards (2}. 


(1) Contra Aylttt V. Heafordf * Black. Simtfon. 3 Bro. Cha. Rfp.\6. 

1317. BlanJferd'9* Foote Comp. 138. £* (2) So Ex parte Moore, z Bro. Cha. 

parte Talkf, 4 Burr. Langford v. 597. 
lEllis, I CW/’j B. Lawi 227. Ex parte 



Vanknipt.' 


^O) The ConJlruSlionof the repealing Clat^e intheioth ^^teen 

Aimern 

Ex parte Burchall: In the Matter of Robert Burchall a Bank- 


T he petitioner was bred a Mmey Scrivener, and had ufed 82. 

the trade or profeiTion of a Afoney Scrivener for ten yearSj The ftatate of 
and now preferred a petition, by way of caveat, and prayed to Or 

be heard before a commiflion of bankruptcy iiTued againft him, wj*/thtt 
inlilfing, that as a Scrivener he was npt liable to be a bankrupt j part of the ft*- 
for that though by the ftatutc of 2i Jac, l. cap. 19. a Scrivener 
was included in the defeription of a bankrupt, yet this deferip- which confti- 
tion among fnme others was repealed by the ftatute of the 10 jinn, tutesabankrupt, 
ca/). 15. which was not a temporary, but an abfolute repeal, nor fcrip""on If the 
ivltnred by any fubfequent a£t. trade orocenpa- 

I'he claufe is as follows: tmnefthepeHba 

“ VVhert-ds by an a£l made in the 21 Jac. i. it is amongft fhe coiMi^ 
other things enafted. That all and every perfon and perfons, iflue.. 
ullng or tliat fliould ufc the trade of merchandize by way of 
** bargaining, &c, in grofs, or by retail, or fecking his or her 
living by buying and felling, or that JJjcuId ufe the trade and pro- 
fjfton of a Scrivener, receiving other mens monies or ejlate into his 
** trujl cr cujlody, who at any time after the end of the faid feiuon 
“ of pathaincnt, being indebted to any perfon or perfons in the 
** fuin of 100/. or more, ihould not pay or otherwife compound 
“ for the fame within fix months next after the fame Ihould grow 
“ due, and the debtor be arrelled for the fame, or within fix 
“ months after an original writ fued out to recover the faid debt, 
and notice thereof given unto him, or left in writing, fs^f. or 
** being arrelled for the turn of one hundred pounds or nu.re of 
“ jull debts fliould, at any time after fuch arreft, procure his 
“ enlargcmei't by putting in common or hired bail, fliouvi be 
accounted and adjudged a bankrupt to all intents and purpo- 
“ fes; and in the cafes of arreft or getting forth by common 
“ or hired bail from the time of his or her faid firft arreft: and 
whereas it is found by experience, that many and great mif- 
** chiefs and inconveniencies have happened, efpecially of late, 
to trade and credit in general, by reafon of the faid deferip- 
“ tioiis of a bankrupt: for remedy thereof for the future, be it cn- 
« afted, That the faid aa, and alfo all and every other 
“ and ads of parliament whatfoever, fo far as they relate to 
** the faid deferiptions of a bankrupt, be repealed and made 
** void, and that no perfons within the faid deferiptions, or any 
of them, *fliall for or by reafon of the fame be taken and [ 14a ] 

** adjudged to be within the ftatute or ftatutes of bankrupt what- 
foever.” 

Lord Chancellor: My doubt is, w’hethcr the lotJi of Queen 
Ann Intended any more than to repeal Ionic part of the itaiute 
of 21 'Jar. u which coiiftitutcs an acl ot bankruptcy} and not 

3 ■ *< 



Vftnitupt. 


HefcriptTon of the trade, or occupation, of the perfon againft 
whom a com mi (lion iiTues. 

Mr. Brown the coiinfcl f r the petitioner infifted, that the 
ftatute of Queen Ann repeals the additional dclcription of a trader 
in the 21 Jac. I. which is not in the precedent a£ls, and that 
tlie dt fcripiion of a Scrivener is in this act only. 

’‘'ow all the bankrupt ai‘l:s have the deftription of ufinp the 
trade ot lucrch.'iiidizc, and gettinjr his living by bi/yirg end fcUhtg^ 
and if M;-. Brtiwn'i conllrucliion lliould prevail, the ricfcriptiiin 
of a bankrit]'t, by the cxpveffion of buying and fellings is as much 
repealed as the otLr. 

The (laiuie cf the 21 Jac. I. has fuperadded a Scrivener^ and 
, this is oi' icly an addition to the qiutlity of the trade or profclHon 

of the pcifoii who lhall be a bankiupt*, (me of the deferiptions 
to contlitutc a bankruptcy under this u6l, is fuiiig out an oiiginal 
wiit, i£Sc. aiiMiher an arrell, and procuring common or hired 
bail, >fe. thefe !<t.’ing found inconvenient, gave rife to the claufe 
of the icth of (!^iv".eii Ann, 

Coididcr how much is recited by this ftatute, not the whole 
deferiptitin of a bankrupt, or the general tn* common cjualilica- 
tions of the perfon of a bankrupt, or his buying and felling, isle, 
if fuch a cunilru^lion was right ns has been contended, tlien all 
the other a£ts of parriaincnt would be repealed. 

It is only particular acts of baukruptey which arc made void, 
and not the qualification of the perfon; and 1 have no doubt 
myfelf, but the conftriK^tion I have put upon this repealing 
ftatute, is the proper and only fufe coi.lli ut^lion. 

His Lorduiip ordered, that the petitioning creditor be at li¬ 
berty to fue out a conimillion of bankruptcy againft Btirchall^ 
and in rafe the majt>r part of the cninmilfioners ihouUi thereon 
declare Jiim to be a bankrupt within the intent and meaning 
of the fevcral ftatmes concerning bankrupts, then he directed 
the commiftjoneis to execute a provilional adignment of Bur- 
ebaU’s eftatc and clilcls, to an aflignee appointed by them un¬ 
der the commiflioti, and alfo dire£led an ilTue to try whether 
he M'as a bankrupt within the true intent and meaning of the 
fcvcral atfts concerning bankrupts, at or before the illuing of 
the commiflioti, the petitioning creditor to be the plaintifl^, 
and the ifliics to be tried the next term before Lord Chief Juftice 
Willes, 


ASm vtntr‘\t The Chancellor inclined to think that a Scrivener is implied in 
following claufe of ilie 5 Geo. a. “ And whereas perfoiis 
tm, bnktrtf and “ dealing as bankers, brokers, and factors, arc frequently in- 
iJ* ** trullcd with great (urns of money, and with goods and effefts 
30. very great value belonging to otlicr perfoiis; Jt is hereby 
Jtt.and p-d- further ena£lcd, 'fhat fuch bankers, brokers, and fa£lor.s 

' ^ rtotdei^ ** hereby declared to be, fubjedt and liable to 

this and other the iUtutes made conceniiug bankrupts.’* But 

ftonM ^,o> 

,.#w4<s dw uccudoa of tbe eoniintffion. 

' * t * 


hit 





his Lordfhsp did not give a pofitive opinion a« to this point, and 
ordered nil further diredfions to be adjourned over till the next 
day of petitions. 

The next day his Lordfliip, upon confidcring the claufe, 
declared he was clcnily of opinion, a Srrkvjjer was wdthin 
the meaning iliereof; and comprehended iii the words hankers^ 
brokerst JtwiK f,ibiors, and therefore dlreftcd fo much of the order 
as related to the illuc for trying the bankruptcy, to be flruck 
out. 

Upon the 8 th of Moy 1742* there was a petition ex parte 
Burchnll and Tribe when kls LorilJJjip ordered^ that the cotnmiffion- 
ers fljiuld proceed in the execution of the cminiiffon^ and the other 
petilioner Thomas T/v’/f'being prefent in court, that had liurchall 
in execution at his fuit, and acquainting hit. Lordihip, that he 
now eleefed to feck relief for his debt under the commiffion 
againit HurchnU^ and being alfo the petitioning creditor, ‘his 
L'a'd/Jub ordtTid Tribe forthwith to dijtharvc Uuichall c.v/ of the 
Marihalfea. 


(P) Rule as io Dividends, 

Ex parte Lane. 

Vide under the Divifonf Rule as to J[(p^nees being charged with 

Inieref!. 


Ex parte Kirk. 

Vide under the Divift^n^ Drawers and Inl 'fers of Dills, See. 


E\ parte Stiles and Piekart. 

Vide under the Dh-jijn, Rule as to oln’iiuause to BanWupts, 


(Q) Doinmiflju faperfeded. 

Ex parte Goodwin. 

Vide mdir the Dhflon, Rule as to his Executcr, or where he is 

one h'itnjelf. 


• Ex parte Gullloi., 

Vide under the Divifton, Rule as to Cojls, 


»4f 

Ex parte 
■ Boxcsaxx*' 


OShhtr the %ti, 
1741. 


OfliAcr the s6tbf 
*7+5* 


Ftbruary the a 4 » 
174S. 


C 144 1 

^pril the jotbf 
1740. 


Fdnaty :hejd» 
»74|* 


Ex parte Crifp. 

Vide Wider the Divjfion, Rule as to Partner Iblp, 


jfrguP the 24, 
»744* 



Vanihipt. 


£x parte Gayter. 

M r. Gayter was the petitioning creditor in a coir.miflion of 
bankruptcy againil J. but not beirg able to prove J. a 
bankrupt at the time the comniiflion iiTued, it was fuperfeded; and 
on a former day of petitions, Ijord Chanctllorf upon the applica- 
tionof.ff. nude an order for alTigning the bond to A, given by 
the petitioning creditor to his Lordfliip at the time of fuing out 
the commilTiOn.. 

The prefent application is to difeharge that order, or at leaft 
to fufpend any a^ion upon tire bond, till the damages fullaincd 
by A‘ were inquired into. 

The confuleration of the plaintiff’s debt on which he fued out 
the commiffion, was of a very extraordinary nature, 25 per cent, 
being charged for money pretended to be advanced, and fifteen 
guineas for a premium, and other exorbitancics. 

Lord Chancellor faid it was in the brcafl of the court, where 
the bankruptcy was a doubtful cafe, and the coniniiffion fuper¬ 
feded, either to direft an inquiry before a nuftcr cf the damages 
fuifained by the bankrupt, or a quantum damnifuatus upon an 
illue at law, and after the damages are fettled, tlie court might, 
I *45 J for the better recovery thereof order luch bond to be alligned ^ 
but the prefent cafe was attended with fuch flagrant circumflan- 
ces, that he would not by a previous enquiry into the damages 
fuflained by A. prevent him from feeking an immediate fatisfac- 
tion, and therefore difmifled the petition (i). 

f 1) Sec Chapman V. 2 Wilf, 145. Bmon v. ChapmaUf 3 Burr. I41S. 

1 Black. 427.' S. C. 


' the 

•ad, *749. . 

Cafe 83. 

On fuprrfedinia 
commidion, tbe 
court may cither 
ditefi an enquiry 
hefbre a Matter 
afthedamafei 
Aiftained by the 
baalcrupi, or a 
quantum damnU 
upon an 
iflite at law, and, 
after damagea am 
fettled, nuy, for 
the better reco¬ 
very thereof, 
order the bend 
given by peti¬ 
tioning creditor 
to beadigned to 
Uk bankrupt. 


M^r^thetSth, parte Lcaverland. 

Cafe 84. rj^HE petitioner w'as a bankrupt in 1724, divided upon two 
After two divi- JL dividends fix fhillings in the pound, had bis certificate in 
deads the credi- 1728, and Oil paying tlic creditors two (hillings and fixpcnce 
•’""*“**** more in the pound, raey by deed releafed him of all further de- 
Ikrther de- mands. 

atndt, he ped- A petition bv tlie bankrupt to fuperfede commiffion, and as 

arc other debts due to the eftate not got in by the afligiiees, 
' aiffion, and for he prays that he may be impowered to colie£): them in. 
p^tytocdleft Lord Chancellor faid it was imprudently prayed by the peti- 
tioner, for fuperfeding the commiflion will intircly defeat the ccr* 
' Tht bankrupt tificate, and therefore varied his order from the prayer of the 
petition, by dire^king that he (hould ftaiid in thc«placc of the 
to affignees to get in the remainder of the debts, on giving a proper 
indemnity to the affignees, that they may not be called to an 
money fo received} but would not fuperfede 
^;Loi^p would the commiflion for the fake of the bankrupt. 

' fhr hit fake, ai it wooU inditly defeat hit aartificate. 






Ex parte DeCanthuns* 


Jan$ the lift, 

*753* 


A L L the creditors, but two, under a commtilton againit Cafe 8 c, 
PentoHf petition to fuperfede it, upon a fuggeilion that 
the debt of the petitioning creditor was not contrafted till after fiJn* 
the bankruptcy committed. rvptcyhubcca 

The commiffion was taken out in 1751, and there was no 
pretence that the petitioning creditor’s tlebt was not a juft one, mannerjili all 
and PculOH therefore was declared a bankrupt by the commif- the crediton 
lioners. The commilTion was proceeded upon in the ufual .K’'* w* 
manner, all the creditors acquiefeed in it, and tixe whole was whole rompieat- 
compleatly finiflied. ly finiAed, the 

Tlie adl of bankruptcy pretended to be committed was a fc- fuperf*de 
cret one in 1750, a detiying hinifelf when creditors called upon tho’ihe aftof 
him, though at home: the perfons who alked for him were bankruptcycom- 
three in number, one was paid afterwards the very day he called, S*e*pe’idoi^ng 
the other the next day, the third tlie beginning of September^ creditor’s debt 
and dhl not call till the latter end of the Augujl before. * 

Every one of the perfons traded with him as before, and what ***' 


is ftill more material, Penton appeared for montlis togetlier as 
publickly as before, and from the nature of his employment 
was more vifibte than ordinary, becaufe he kept a garden and 
huufe of entertainment, after the manner of Vauxball. 


C 146 3 


The petitioner had a judgment againft the bankrupt upon a 
debt for goods fold. 

The bankrupt, between 'June 1750 and Auguji 1751, con- 
tra£led a new debt for wine with the petitioning creditor \ he 
then took out execution, and entered uixxn die garden, but 
the goods taken in execution were not fullicicnc to pay him 
by 250/. 

In OFlober iy?i, a commiffion of bankruptcy was take.- out 
againft Penton^ and the petitioner proved his remaining debt of 
250 /. under it. 

The allignees brought an aftion againft the petitioner to re¬ 
cover back die goods taken in execution, and upon the evi¬ 
dence of one Rofe^ Penton appearing to have committed an a£l 
of bankruptcy before the petitioning creditor’s debt was contract¬ 
ed, it would have defeated the commiffion itfelf of courfe, and 
tlie plaintiffs therefore chofe to fubmit to a nonfuit. 

Lord CkanceUor: This feems to be a contrivance from the be¬ 


ginning to the end to exclude fome creditors, whofe debts were 
contraded after an ad of bankruptcy committed ; and as it 
was in the plaintiffs’ own breaft whether they would fuhmit to a 
^ nonfuit or not, this is not a fufficiciit determination of the bank¬ 
ruptcy : and therefore I will not Ju perfede the commiffion, 
efpfcially when the ad of bankruptcy pretended to be commit¬ 
ted before t^ petitioning creditor's debt arofe, is of fuch st 
doubtful natOT^ 


VoL. I. 


L 



Vanlttqit 



jbguft the I4di« 
174 *. 


Em parte Sydebotham* 


Cafe 85 . T N ^ril laft a eommiflion of bankruptcy iiTued againft the pe- 
A X titioncr, and he was declared a bankrupt; but at the time of 

fttperfeded, the ilTuing of the commiflion^ and of preferring this petition, he 

5iSnft»nin^t! infant under the age of ai years, and therefore infilled 

by his counfel, that he is not to be deemed a bankrupt, within 
the true meaning of the ftatutes in force againfl: bankrupts, and 
that for this reafon the commifiion ought to be foperfeded, and 
that a writ of fuperfedeas Ihould be direfted for that purpofc at 
the cxpcnce of Alice WlUiamfen^ the creditor on whofe petition 
the commiiTion ifiued. 

Lord Chancellor: The petition muft be allowed, for notwith> 
llandii^ Lord Macclesfield held in the cafe of one Whitlocle^ that 
an infant might be a bankrupt, yet it has been determined other- 
wife fincc. 

His l.brdlhip ordered that the comniilTion be fuperfeded, and 
that a writ of fuperfedeas lliouid iflue for that purpofc (l). 


(l) Rtx V. Colct I Ld, Raym. 443. 12 Mod. 243. Bull. N. P. 38. Ex parte Miyimetf 
peft. 201. 

r *47 ] 


Augufttht 31!, 
1751. 


Ex parte Hylliaid. 


t Ves. 407. pi. 

ajo. S. C. A Petition to fuperfede the commiffion on a fuggeftlon that 

Cafe 87. Xx. Mr. Alfwort.Vi debt was not of fuch a nature, as intitlcd 

A. treated with under the bankrupt a£ls to fue out a commiflion. Mr. Alf- 

treated with the petitioner for the purchafe of the equity 

cominiffion of of redemption of his cllate, which was in mortgage to one Mr. 

banitraptep Field. Four hundred pounds was the price fettled for the pur- 

the purSSfr at chafe, articles were figned, and Mr. Alfwotth paid tlfliard 

the equity of 251A i/, to clear oft’the mortgage, and was to pay him 150/. 

Kden^don of more on the execution of the conveyances, 
fill eitate, in ' 

mortgage to F. 

400/. agreed for the purchafe, articles figned, and A. pays >51 /. s s. to clear off the mortgage, and was 
to pay 150/. more on the execution of conveyances. 


Hylliard refufed to complete the purchafe, or to pay olT tlie 
mortgage. 

On this Mr. Alftotrth brought an aflion for 251/. ix. 
mortgage, A. ggainft Hylliard, who was carried to gaol, where he lay two 
months; and thereupon Mr. Alfworth takes out a comrnifiion 
the peutioner, of bankruptcy, and Hylliard is declared a bankrupt on this a£t 
»f bankruptcy. 

lilMVo months, 

jPlrupon this declared a bankrupt. 

S^etitioBer ap- Mr. Evans for the petitioner infilled, that this w'as not liieh a 
^rfedT^? debt as is within die meaning of the bankrupt a£ls. 
commiffion, on That an indebitatus ajump/it could not be maintained, for the 
• fuggeftlon 250/. was a breach of trull only, and not a debt. 

that .A's debt Is ^ 
not of fuch a 

attiire u inddei tuai to fue oat a tommiftoB. 


On peddoner's 
eefufing to com- 
p’.eatc the pur¬ 
chafe, or pay the 


Mr. Chrki 



^anlrupti h? 

Mr. Clarif who was counfel on the other (idc, infifted it ** 

Was a debt, and money had and received to the bankrupt’s ufe, 
and an action therefore maintainable as for his debt. 

Mr. Evans in the reply urged, that there was no pretence 
that the 150/. or one penny thereof was ever tendered to Hyll- 
iardf but was told that he muft either repay the 251/, i s, or go 
to gaol. 

No one creditor appeared under the commiflion; by that 
'means Mr. jilfworth hast by virtue of chufing himfelf alfignee, 
got into Ins pofieilion all HylUnrd^s elFc£ls, although ’tis fworn 
he does not owe any perfon belides a farthing. 

Lord Chancellor: 1 doubt extremely whether a comraiffion tii, LordAIp 
could be taken out on fuch a contra A, for the remedy fliould doubted *het|i«f 
have been a bill for performance of the contracl, and no adion awnimiffioa 
could in ftridnefs of law be maintained. on fuch a con- 

trafi, for 

remedy ought to have been a bill for peHormance of the contraft, and no aAion could be maintained! 
but faid, if it ftood fimply on this, he would not have fuperfeded the commiflion, but left the bankn^C 
to try the bankruptc.. at law. But as A. has, linee the ifluing of the commiflion, taken an afiigament of 
the mortgage, he would not fuller him to proceed in the commiflion; for, as ftaiiding in the place oftko 
mortgagee, he may hold till redeemed, and likewife compel a performance of the contraA, orpetitientr! 
to refand the 251/. ij. 

But if it flood fimply upon this footing I fliould not have fu- f 148 J 
perfeded the commilfion, but left the bankrupt to an a£lion at 
law to try the bankruptcy. 

But as it comes out now that Mr. Alfworth has fince the iflU- 
ing of the commiffion taken an airignment of this very mortgage, 

1 will not fufier the commiflion to go on j for, as (landing in the 
place of the mortgagee, he may hold till redeemed, and like- 
wife compel a performance of ^e contra£l, or Hylliard to re¬ 
fund the 251/. IX. 

The receipt given by Hylliard^ is nothing but an acknow¬ 
ledgement of receiving 251/. ix, in part of the purchafe money. 

No aflion in this cafe could be maintained, and therefore the 
very foundation for the commiflion failed; and Mr. Aijwortb 
has, by taking an afllgnment of the mortgage, got the fecuhty of 
the mortgage for the money he has paid. 

The aflldavits on both Tides fwear, that the petitioning creditor 
faid, either pay me back the money, or convey to me the equity 
of redemption, and not a word of the petitioning creditor’® of¬ 
fering to pay the i;o/. the remainder of the purchafe money. . 

The commiflion tlierefore mull be fuperfeded, and the pe¬ 
titioning creditor pay the colls; for any exprelTions of Hylliard’% 
that he was aible to live in gaol, or any where elfe, and fuch like, 
proceeded from this ill ufuage, and will not forfeit his coils (1). 

(1) ^tvMcJliads cafe s Sha. 899. Lx forte Lee, i JP. ^.783. 



i4S 


‘Sanknipt. 


(R) Rule as to Ba»lrupt*s Attendance on AJftgnecu 

Juiuiiktitit Ex parte Turner. 

1741. 

Cafe 88. ^T^HE afltgnec under a comniiflion of bankruptcy gave no¬ 
ne attendance writing to tlic bankrupt to attend him in order to 

ofa‘ba^rapron fevcral matters relating to his eftate after the 42 days 

the aifigiMu to were expired (during which time» by the 5th of the prefent 
king, he is to be free from all arrefts, reliraints or imprifon- 


nukine out the - » , i* 

accounts of his nient^, and before the certificate was ugned. 

w 'fhe bankrupt would not attend upon any otlier terms than 
the^!!^the certificate, and the application to the court is founded 

prefent king to upon this, that the bankrupt had refufed to attend, contrary 
S! ** to the a£l of parliament made in the 5th of the prefent king, 
time i^r</ Chancellor : . Notwithftanding the 5th of the prefent 

fcutiftheaflign- king has thcfe general words, “ That all and every fuch bank- 
“ rupt or bankrupts, not in prifon or cuftody, fliall at all times 
diton nodcr the ** after fuch furrender as aforefiid be at liberty, and is and are 
hereby required to attend fuch aifignec or aflignees upon 
WMft him”Ae ** rcafonable notice in writing for that purpofe, given by 
will Older ** fuch affignec or aflignees unto fuch bankrupts, or left for him, 
or them, at his, *her, or their houfe or place of abode, 
■up rifqiu he"* ** in Order to aflifl:, and (hall affifl: fuch aflignee or aflignees, in 
map ninirain ** making out the accounts of the faid bankrupt’s eftate and cf- 
UM^iton at «r Yet tlic fubfequent clnufe (which is in thefe words. 

** That all and every bankrupt or bankrupts having I'urrendcrcd, 
[•*49 ] ** (hall at all fcafonable times before the expiration of the 42 days, 

“ or fuch further time as (hall be allowed to fuch bankrupts, to 
“ finiih their examination, be at liberty to infpecl their books, b/c, 
** In prefence of fuch aflTignee or aflignees, or fomc perfon to be 
« appointed by fuch aflignee or aflignees for that purpofe, and 
** to take and bring with him, for his alFillance, fuch perfons as 
he (hall think fit, not exceeding two perfons at any one time, 
** and to make out fuch extiacts and copies from thence as he 
** (hall think fit, the better to enable him to make a full and true 
" difeovery and difclofure of his eftate and elFe£ls j and in order 
** thereto tlie faid bankrupt or bankrupts (hall be free from all 
arrefts, reftraint, or imprifonment of any of his, her, or their 
** creditors in coming to furrender, and from the a£tual furren- 
** der of fuch bankrupt to the commiffioners, for and during the 
**faidforty tnoo daySf or fuch further time asJlsall be allowed to fuch 
“ bankrupt or bankrupts^ for jinijbing his examination feems to 
confine it to the 42 days, or the enlarged time at moft, and 
therefore the hanktupt^s proteAion from arrefts, lAc. can extend 
no furdter. 

The Chancellor alked the petitioner’s counfel, if their client 
would confent to indemnify the bankrupt from arrefts, but he 
refufing to do it, his ].ord(hip propoied that he as aflignee 
(hould only undertake for the creditors who have fought relief 
under tlte commiflion, tlut tltey would not arreft him, and if 

fo.. 


canrt«ill order ** 
him to aUend, C( 
notwithftanding 
■B7 rifqiu he 
may nin irain ** 

hit crediton at «r 



Vsttinipf. t49 

fo, he would order the bankrupt to attend, for he faid. he (hould 

not pay any regard to the danger .the bankrupt might run, from »»»'»»• 

his creditors at large. 

This petition, at the requeft of the petitioner, was ordered to 
(land over till the next day of petitions, that he may endeavour, 
ill the mean time, to get the reft of the creditors under the 
commilFion, to confent to thefe terms. 

Upon the whole. Lord Chancellor faid. That the claufes in 
the a£t of parliament, relating to this matter, arc very darkly 
and obfcurcly penned, arifing chiefly from the words foriy two 
days being tlirown into the latter clau(e. 


(S) Rule as to an apprentice under a Conimjj/pon of Banlruptey, 


£» paru Sandby. 

T he petitioner, on the loth of January 1744, was put Cafe 89. 

apprentice to Ward a Bookjeller at ITcrhp and the funi of An a{>prentice 
eighty pounds was given V'itli the jtetitioner as an apprentice whcrehiiinaftei 
•for feven years. In Jtdy following a commilTion of bankrupt 
was t.ikcn outagainft Wardy and being declared a bankrupt, af- in uacreSiur 
lignees were chofeu who fell off the bankrupt’s effe£ls, and h.e ®'’*r ."P®" ** 
is now the fupervifor of the prefs to the purchafer, and become aft^aeSoftin”* 
incapable of performing his part of the coiitra£l, nor is the peti- iW (he time he 
tioner able to raife any money to put liim out apprentice to with the 
another mailer, and the commiffion being a recent one, probaldy 
no dividend may be made in a year, or year and half^ fo that [ *150 3 
all this time will be loft to the petitioner. 

Upon thefe circumdances the petitioner prayed, that on dc> 
dueling 10/. out of the 80/. fur his board with the K'ukrupt 
during the fix months he lived w'ith him, tliat the aiiignecs 
might be ordered to pay him the fum of 70 /. out of the cife^ts 
of the bankrupt already come to their hands, and not oblige him 
to prove it as a debt under the commifllon. 

Lord ChancelUr was doubtful at flrft, and feemed inclined to 
grant the petition, but upon ordering the fccretary of bankrupts 
to fearch for precedents, and two being produced in Lord 
Chancellor King*s time, and two in Lord Chancellor Talkt\ 
where they direfled an apprentice (hould come in as a creditor 
only (after dedu£ling for the time he lived with the bankrupt) 
upon the remaining fum, his Lordftiip was pleufcd to make the 
fame order, and tliat die petitioner fliould be admitted a creditor 
for 70/. only (i). 

(1) Banvell v. Ward, pofi, 261. So if a creditor under a commilSon againft him, 
a. father receives the moneyand earnings Ex parte MmUIh, a Vef. 675. 
cf a child, fuch child may be admitted as 
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* (T) RtJt as to dsfcountlng of Notes, 

7«Mthe 4th, parte Thompfon. 

S746. 

Vide under the Divtfiony Rule as to Drawers and Indorfors of Bilfi 

of Exchange, 


the 13 th, 

S’<6. 


Ex parte Marlar, and others. 


note'! thjn Jtth; 
jatr of ^ per tent, 
ftr at:n. ill ill . 
prove the whole 
anii^u'ii \ii thofe 
notes, nnJera 
com tjffio • of 


'wer'*wi*if no;"s.. i)ut having received tJic fum of 11 /. 

irb difeount, t]ie commillioners obliged liim to deduA the 

fame out of the fum of 957/. 17 J. od. and the commilfioners 

6 f. 


Cafe 90. ^ II E petitioners being poiTetTed of fevcral promi!II>ry notes 

A e fin who under the hand of 'Thon:as SetrolCf payable t > Willi,-m 

ukvLTiZttfar or order 6 months after date, and indorfed by him to the 

theaif«;oi.-.Lof petitioners, amounting together to the fum of 975/. 17/. or/. 

winch D:vfr difeounted with the petitioners, atid received the 
iii'l v.ihie, after dedufting e per cent, for the difeount. On the 
tilth oi\r 7 />r;/ 1745 a commitrion of bankruptcy ‘ilfiK’d aj,.iiiift 
the faid Thmui-' 'ictcjle^ and he was found a bank) upt, and Mur'nr 
attended at iiiiMhtill, in order to prove the fiiid debt npiat tlie 
Wikrup aiy 'ft f^-ycral iiot'-s-. i)ut having received tJic fum of 1 1 /. ; j. 1 3 </. 

Shl 
OU' 

to S'; i".&. what 

th-^Hidoifnr*^ Petition :r prove the fuju of 3 /. 6 r. i d. i, 

for me aifkuutti. I'liing the intereft of t’te faid refpedive notes, wlicn th^'y re- 
- ^ _ fpedively became tlue lince tlie ifl'uiiig of tl*e faid comniilfion; 

% * 5 * J and theretcrc the petitioin r.- pr;;y, that they may be admitted cre- 

ditoi -i for the faid fevcral finns of 11 /.,5 r. lo d. and 8 /. (5 /• i.d, 
'ihe counfel \ox Alc.-tlnv inhiled the comnnilhoners ou^^ht to 
have admitted him in both rliefc r'-fpi.fts, for the whole money 
contained In the notes, and likevi ife to be allovicd interefl on Uie 
nctei, 

LirdC' wrelhr: I am of opinion that the petitioner is intitled 
to the nrrt ptrt of liis petition, as he fwears he took no more 
for the difeount of the notes, than at th 
ann. and ordered jccordingly. 

But as the coromifTiorers have eftablifticd it as a rule, that 


rate ot 5 per cent, per 


The ndc <&<- 


Miffionevsof "* tiotc-creditors have no right to prove intereft tipon them, unlcfs 
bankrupf!, that it is cxprcilcd in the body of the notes (i}} I will not break in 
^n^**iwe *'**^®' liven at law, where notes arc for v^luc received, 

Irttereft'u^n and intereft is not expreffed, the jury do not give the pUintilF, 
them,tt<.irfsex. in an acliion 'upon the notes, intereft for Uiem, but by way of 

rtafoQobie one, Comminioners of bankrupts cannot award damages, and 
thefeCnre the rule they have eltabliflied is a very reafonable one, 
^ " Sind the petition as to this muft be difmiflTed, hut ordered him to 

be admitted a creditor for the faid fum of 11 /. 5/. 10 d, , 

•' a 

Bremly v. Geodere, ante, 80. the maker’s report, tho* no intereft is ex> 
i^ut ttpon an application to faperfede' a prefled in the body of fuch notes. Ex. 
OiMlHtiifllon, and a reference to a mailer parte Reoie, poft. 244. 

ftltle what is due to the creditors, (4) Craven v. Ttciell, Rf. fun. 6 ^. 

:es will carry intereft from the day of 



‘Banltupt. i;* 


(V) RuU as to a petitioning Creditor, 


Ex parte Goodwin. if/ri/the joth* 

1740. 

Vide under the Dlvifuny Rule as to his Executor^ or where he is 

one himjelf. 


Em parte Wilfon: in tlic Matter of John Wiljon a Bankrupt. 

T H E petitioner ftates by his petition, that in Ma'j laft a 
conimitnon of bankruptcy iflued agalnit him upon the 
petition of Nathan James and others, upon wluch he was de¬ 
clared a bankrupt, and his eftatc and effeibs W'ere affigiied to 
Nathan James and others, and in April lalt a commiflion of lu¬ 
nacy iflued againft James^ and he w'as found a lunatick; and 
notwithftauding he is one of the petitioning creditors and an af- 
fignce, Mr, Fenwick, the clerk of the cornmiffion, caufed the 
petitioner, on the i6'th of June lalt, to be arreltcd in the fheriff's 
court of London for 80 1 . at the fuit of Jamesy and afterwards 
caufed another action for the fame fum to be brought in the 
court of King’s Bench, and kept him in cuftody from four 
o’clock in the afternoon of the 16th of June until eleven o’clock 
the next morning, till Fenwick had an opportunity to arrcll him 
on the King’s Bench action \ which being done, he withdrew 
tlie action in the Sheriff’s court, and the petitioner was detain¬ 
ed in cuftody upon the latter action, and was alfo charged 
the fame day with another a£lion, at the fuit of one Mr. fk^i/st 
by Fenwick as his attorney, which the petitioner apprehends 
w'as contrived by Fenwick purely to opprefs him, and therefore 
prays that he may be difcliargcd out of die cuftody of the M..rlhal 
of the King’s Bench upon the two aftions. 

Mr. Solicitor General, on behalf of the bankrupt John If ajottf 
inftfted, tliat the arreft at the fuit of JameSf ns he was a peti¬ 
tioning creditor, is irregular; and being therefore under an im¬ 
proper arreft, Wilfon ought to' be difeharged, not only from this 
iiiit, but from IVaJs ’s likewife. 

The counfcl for Wafs read aflldavits to fhew', that the bank¬ 
rupt has been guilty of perjury in fwearing, that part of his 
eftate was in mortgage for 500 /, when in fa£l; it was a grofs 
fraud carried on between the bankrupt and the mortgagee, and 
hoped therefore he ftiould not be difeharged, even fuppofmg there 
is feme irregularity in the proceedings, as tliey lliall never be 
able to catch him again, if once difeharged. 

Lqrd Chancellor s As to the behaviour of the bankrupt, it is 
a oollateral fail, and has nothing to do with the prefent queftion, 
and would come more properly before me upon a petition to dif- 


Augufi the Sdi, 
1743 - 

Cafe 91. 

The clerk of the 
cornmiffion caaf- 
cd ti'C bankrupt 
to br arrefted af 
the lultof^. tha 
petitijiiing cre¬ 
ditor mdafiign- 
ee,iatbef]ie- 
ri^s court of 
London tor So/, 
and atfn canfes 
another adtion to 
be brought in £, 
R. for die fame 
fum and kept him 
'in cuftody till y, 
had an opportu¬ 
nity of arrefting 
him on tha 
King’s Bench 
adtion, and after¬ 
wards chargn 
him with another 
adtion, at the 
fuitof onc^^^l 
bankrupt qtpliei 
to be difeharged 
from both ac¬ 
tions. y. and 
ff 'I diredled rt- 
fpedtively todif- 
charge him out 
of cuftody of the 
Marfhal, as the 
fune attorney 
was concerned in 
both adtions. 


A petitioning 
creditor Cannot 
arreft .t bankrupt 
becaufe a com- 
milfiun of banko 
ruptii both an adlion and an eiecotion ia the fiiftiaftaace(i}% 


(l) Z<^Ex\pafte Warded Ex parte Levies^ ptjl* 15 J, 15+* 

L4 


alZo# 
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DttoAtr the 
* 741 * 

Cafe 92* 

A petidoning 
creditor deter¬ 
mine! hit elec¬ 
tion by Uking 
out the coinmif- 
fioii, and cannot 
fee the banknipt 
atlaw^ though 
fjradebtdiftinft 
/roin what he 
proved. Where 
perfoni refufe to 
prove debt, un- 
deracommilfioni 
the barely being 
cAgneei will not 
dctemiiM their 
cledioiiy bot 
they ojiey ilill 
fue thchankmpt 

■tjair. 


Vaiitoupt. 

allow his certificate: the affidavit befides is not pofitive, hut 
uncertain j and if more certain, would not do. This court will 
not AifFcr a petitioning creditor to arrefl; a bankrupt, and for this 
reafon, - becaufe that a commillion of bankruptcy is confidered 
both as an a£lion and an execution in tlie firft inflance; and 
after the petitioning creditor has laid hold of all the bankrupt’s 
cfFcfls, it would be a great ahfurdity for the fame perfon to be 
permitted to arrefl him likewife. It is too material in this cafe, 
that the whole is done by the fame agent, and extremely probable 
that Fenwick arrefled the bankrupt in the name of Jamesy mere¬ 
ly to found the arrefl at the fuit of Wafs» 

Even at law where there is an irregular arrefl, and an advan¬ 
tage is taken of the irregularity, to charge him in cutlody alfo at 
the fuit of another perfon, the courts of law will difeharge him 
from both. 

So likewife in this court, where advantage is taken of the in¬ 
jury and oppreffioii a perfon lies under by an improper arrefl, to 
charge him in cuflody, though for a jufl debt, diis court will 
difeharge him from both. 

His Lordfliip therefore ordered that Nathan Janus and Samuel 
Wttfi do refpctlively confent to the petitioner’s immediate dif¬ 
eharge out of the cuftody of the marfhal of the King's Bench pri- 
fon, at their refpe£live fuits, and that they refpeftively execute 
proper authorities to the Marflial for that purpofe. And ordered 
that James fliould pay to the petitioner the cofls which the peti¬ 
tioner hath been put to by reafon of the arrefl at his fuit, which 
he dirc£led to be taxed by a Mailer. 


Ex parte Ward. 

A n application to the Lord CFancellor to difeharge the bank¬ 
rupt now in tlie Fleets at the fuit of the petitioning creditor 
and the aflignees, as they have determined their clc£lion by 
coming under the commiffion. 

The petitioning creditor infifted, that the debt upon which he 
founded his petition for the commiffion, was upon two notes 
only from the bankrupt, and that he has fued him upon a third 
and diflind note of hand. 

The affignees infilled that they had full liberty to fue the bank¬ 
rupt at law, notwithflanding they are aflignees under his commif- 
fiun, and creditors before his bankruptcy, becaufe the majority 
in value of the creditors had chofen them as aflignees, notwith¬ 
flanding they had refufed to prove any debt under the com- 
miflion. 

Lord ChanceUer: The pedtion mull be allowed as againfl the 
petitioning creditor," for he has determined his elcAion by taking 
out the commiffion (i), and the affidavit on fuing out the com- 
miflion b general; nor does it mention tlie particulars by which 
a bankrupt becomes indebted. 

(i) Ex parti Wilfin, axtt 152. JBxpar/f Lrov/, the next cafe. 

But 



i$attl€ttpe. 

But there Is no foundation to grant what the petition prays 
with regard to the aflignees, for notwithdanding they are credi- • 

tors of the bankrupt* yet as tliey refufed to prove their debts un¬ 
der the commlflion, the barely being aiTignees* by an appoint¬ 
ment of the majority in value of the creditors, will not deter¬ 
mine tlreir eIe£tion; for they can only be confidered as creditors 
at large, fmee they have not proved any debt (i), 

(l) Ex parte Capet, peft. 219, Ex W.^ 6 q. Fide ex partt HepKn/mf 
parte Dorviiliers, peH. 221. Ec parte 'Jun. 

Lindfey, ibid, 220. Ex partt SalkrU, 1 F, 


Ek parte Lewes. 


C *54 J 

Aegi^i the 
1746. 


T ORD Chancellor: A petitioning creditor cannot keep the Cafe 9 
bankrupt in gaol, becaufc he lias no cledtion, as a common a pedtionhit 
creditor has; for if he was to eleft to proceed at law, the com- wediturha^ 
mllTion muft of coutfe be fuperfedod, which woiilil affeft thofc fcacomiMncie^ 

creditors who have proved debts under the coinniiilion (l). ditor; for if he 

Wis to eledt to 

procesd at law, it wuuld fuperfede the comnuffion- 


tl) £’ar parte JFarJ, ante ij;. 


Ex parte Ilylliard. 

FiJe under the Eivtfion, Commi/fton fuperjtded, 

(U) Rule at to Notes where Interejl is not cxprtffed. 

Ex parte Marlar and others. 

Vide under the Divifion^ Rule as to difeeunting of Notes, 

(W) The ConJlruaioH of the Statute of the 2tft 0/Jac. 1. cap. 10, 
with rrfpea to a Bankrupts Ecjftjfton of Goods after jjftgnnunt, 

Eourne & al. Aflignees of Peete a Bankrupt, v. Dodfon, 

yO UN Peek was for feveral years a merchant, and being in 
J 1731 pofleffed of two (hips, the Diggs and Molly^ feut the 
fame loaded with cargoes in his own name, and configned to his 
correfpondents in Virginia or Maryland^ for return whereof they 
were to bring back cargoes of tobacco; 514 hogflicads of the 
faid cargo^s^ being configned to Peek in his own right. He up- 
on *h^** amval poilefied himfcif of the fame, and entered them 
at the cuftom-houfe iu his own name, and gave his bond for 
paynwnt of the duties, and lodged the tobaccoes in his own 
warchoufes, and kept the keys, and fold and difpofed thereof 
in hi8 own name, and as his property. 

On the 14th of February 1735, P*-//failed, and a commiflion 
bankruptcy iuued againft him; Bourne and others were cho- 

fen 


Augtifl the jSg 

» 75 ** 


AtgaftAt t3th> 

1746. 


Decimltr the $lil 
1740. 

Cafe 94. 

Aflismnent of a 
lliip at fea tor a 
valuable con fide* 
radon miy be 
good againft af. 
fignees of bank- 
ruptt, tho' no 
poflci&on is 
taken thereof] 
but if of goods at 
land otherwife.' 



i|fy ‘Baitfffnpt 

Bomks V, fen aflignees, and at the time of die bankruptcy Ptett being in 
V***"’ pofleflion of the faid two fliips, and all the cargoe that was un¬ 
fold, they were feized under the commiffion j but the defendant 
infiAed he had a right to the faid Ihips, and to the bankrupt’s 
efl'etls in Virginia and Maryland^ for that he had lent Fecit con- 
hderable Aims, and that on the 30th of Mayy 1734, there was 
due to him 10,500/. and to fccure the payment thereof, Fcelt 
had by indenture of bargain and falc that very d.iy afligned to him 
the faid two (hips, with their tackle and appurtenants, and all 
other his eftate and efFefts in Virginia and Mnrylamly and alfo 
fcveral goods fent to McryUmd on board the faid (hips, a»id alfo 
to all the tobacco and etTccts to be by them brought back from 
Virginia and Maryland in return for the goods fent, fubije£l to 
be void on payment of the 10,500/. to the defendant, and there¬ 
fore claimed all the faid elFcCts. 

The money received from the bankrupt’s cAate was, by agree¬ 
ment between the plaintiiTs and the defendant, paid into the 
bank, till it appeared to whom the fame jultly belonged*, and 
the (liips were llkewiie fold, and the money arifmg from the falc 
paid into the bank, in the names of the plaintllfs and the defen¬ 
dant Dadfon, 

The plaintiff’s counfel infiffed, that as Dodfon did fuffer Pcch 
to continue in poffcllion of the goods, it was a fraud on the pvT- 
fons who dealt with Pechy and that the affignmcnt ought to be 
fet afidc, and the defendant cornc in only as a creditor under 
the commUfton, for fo much as he (hall be able to prove, an.d 
receive a dividend^ro rata only with the reft of the creditors. 

They alfo argued, tliat a mortgagee of goods, though he lias 
advanced the full value for them, and tlic day of payment is pall, 
yet if he fufFcrs the goods ftill to continue in the poffcllion of the 
mortgagor is equally a fraud, as the letting goods lie in a vci>- 
dor’s hands after he has made a bill of fale, or an abfulutc con¬ 
veyance of them, and then afterwards becomes a bankrupt, and 
by coniidering the cafe in this light, they endeavoured to bring 
It within the 10th and 1 ith claufcs of die ilatute of the aift of 
Jac. the Firft, cap, 19. 

** And for that it often falls out, that many perfons, before 
they become bankrupts, do convey their goods to other men 
upon good conffderation, yet Hill do keep the fame, and are 
** reputed the owners thereof, and difpofe the fame as their own; 

** Be it ena£led, that if at any time hereafter any perfon or 
** perfons lhall become bankrupt, and, at any fuch time as they 
(hall become bankrupt, (hall, by the confent and permlifion 
2^ tht true tmntr andproprietaryy have in their poffelfion, oisi 
** der and difpofition, any goods or chattels whereof they (lull 
** be reputed owners, and take upon them the fale, ^ alteration,^ 
** or difpofition as owners, that in every fuch cafe the faid com*. 
** miflioners, or the greater part of Ithem, ihall have power to 
** fell and difpofe the fame, to and for the benefit of the credit- 
** ors which ihall feek relief by the faid commiiTioOj as full aa 
any other part of the eftate of the bankrupt.** 

3 The 



The defendant’s counfel gave it as a reafon why Doijon chofe 
rather the goods (hoald ftill continue in die bankrupt’s cuftody, " 
notwithftanding he had a fuflicient lien upon them, that he did 
not care to fubjeft himfelf to an account, if he had taken the 
goods mortgaged into his own cudody. 

Loi'd Chaticellor: Tliis is a cafe of a good deal of confequencc, 
and not without fome difFiculties. 

The firlt quedion is, as to the affignment of fome fliips and 
their cargoes by way of fccurity for a large fuin of money, 10,500/, 
faid to be lent at different times by the defendant Dodfon to Pecle^ 
and whether the property of the fliips and cargoes palled thereby? 

The fecond qitciiion, whether Mr. Dodfon is intitled to re¬ 
tain two bank notes delivered to liim by Peele the bankrupt of 
400/. each (I) ? 

With regard to the aPignment, it is objefted, that it is frau¬ 
dulent, aiui did not p.ds the property of the goods to the defend¬ 
ant Dodfin \ for the pl.i’ntiffs infift this was an affignment of 
wiihout any pufflflioii, and therefore if aflignor becomes 
bankrupt afterwards, that by virtue of the claufes in the datute 
of 21 Jiic. 1. the comniiffioners may fell them for the benefit of 
the crci!‘.tors in general. 

The fad if, the greated part of PeeU*% efieds at the time of 
the aff gnnici't were beyond fca \ now, it would be very detri- 
mcui.il to nado, as it would deter merchants from lending mo¬ 
ney, if, notwithdanditig they fhould advance a large fum by 
way id n- irrgage. the property is not altered, but fubjed to 
moitgagor’.s crediti'rs under a tommiflion of bankruptcy, unlefs 
thr Ihips return before th'.’ commilnon is taken out, and the 
effc'.ts aie in the .'.dual podeiriun of mortgagees. 

to the c'lpri'udion of the claufes in the datute of the 2I 
Jar. it is a poii,t of very great confequence, and I donotre- 
inei.d -r in this court, or while I fat in another, that tiiv' con- 
drudion of thefe elaufos were ever made a point in any cafe. 

As to the general cafe, where bills of fale arc made of goods 
and the pnrehafer futiers the bankrupt to continue in poffeffion, 
it is plainlv wiihln the letter of the datute, but I do not think 
this can be conflrucd to extend to a bare loan of money upon 
the goods, by way of mortgage, for tlie words in the claufc arc, 
goods fold for a valuahle ccnfiderathn^ and valmUeconfderut'ion is 
mod properly applicable to an abfolute fale. 

In the cafe of pawns, which is fomething like theprefent, the PswiKebuenly 
pawnee has only afpecial property in them, in c.afe they fliall not afpeciaipr^r^ 

be redeemed within the time requirctl. Tedeemed witiua * 

According to the original agreement, the defendant Dodfon the tint, 
was not immediately to take poiTeffion of the fliips and cargoes 
but at a future day, and if tlie bankrupt had not a right from 
the time of the agreement, to exeretd: fuch a power over them 

(I) This money was paid by the bank- mitted the aft of bankruptcy; Dadfin by 
rupt a few days after the 14 of 1734, his anfwer denied noti.:e of the aft of 
«]^n it was alledged, ^at Pule com- bankruptcy. Sij. LiS, 1740./i 157 
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*•••1111 as he before had| but uras now become fubje£); to the mortgage, 
UepioK. jj within the claufe of the liatutc. 

'There is nothing more common than alFignments of lliips 
which are out upon their fcveral voyagesj as a fecurity for mo¬ 
ney, and yet the aflignee does not look upon it, tliat he has 
any property, but die aifignor direfts the mailer of the Oiips as 
to the voyage, and every thing ncceflary; and if contracts of 
this kind had been confidered as falling within thefc claufcs, this 
cafe mud have happened frequently, and would not have been 
the firft time of its being made a point in the courts in Wejl» 

Thefe claufes have never been thought of, till the cafe of 
MVcf. 3S». Stephens v. Se/e, before Lord Chancellor Talht^ (n) July the 6th, 
iSo *S*c'^*** 1736. There a perfony owner of three boys belonging to the river 
An owner of Tliames, mortgaged themy and after he had fo doncy was fuffered 
hi^ mortgagee by the mortgagee to make ufe of them in the fame manner as bfore 
^«Mng? togethery atid appeared to all intents the vftble owner, 

fered by the and perfons lent him money upon the credit of his being the owner, 
and therefore a very ftrong cafe; and Lord Talbo/y u,ion thefc 
yemtogeth7r‘ particular circumilances, adjudged it to be within the lla- 
•lid has nwiiey tutc; but as this is Only one authority, it would not be at all 
Uu^uedlt^o^i determine a cafe of I’uch great confcquence to 

■ng the owner,' trade, without thoroughly confidcring it; for if it is a void af- 
they are liable (ignmcnt, it IS I'Did at law, and then I fhall not take upon me in 
a°cn^!ffion^ equity, abfolutely to decide a matter which is properly triable 
bukiupt. at law. 

On the other hand, it w'ould certainly be of bad confe- 
quence, if I (hould determine this cafe not to be within the 
claufes of the ftatute of the 2i Jac. becaufe it mud ncccilhrily 
open a door to fraud, for traders then might borrow money 
to the full value of the goods, and though the mortgagee fullers 
them to lie in the hands of the mortgagor, the lender will not- 
withdanding fecure the property to himfclf, to the prejudice of 
all the red of tlie creditors. 


All that remains is, Whether Mr. Dodfon is intitled to retain 
two bank notes delivered to him by Peele the bankrupt of 400/* 
each. 


vnimscKditoT Now it is certain, though the a£l of parliament of the 
fmWfdrrww” * ** provided an indemnity for debtors to a bank- 

IHaTJ nipt who pay their money to him without notice of the bank- 
aaionh brought ruptcy, yct that datute docs not indemnify a creditor of a bank- 
Tupt, unlefs it appears that he had no notice of the bankruptcy at 
AKh money s the time of receiving his money. 

thev mull pioro 

iiicb creditor bad notke of the bankniptcy, vben he received the Cune. 




The courts of law have conddered this latter cafe as a 
cM^after always held the aflignees to a dri^ proof of 

* an id notice. 




. _J proper adion for tfie aflignMi is trover* becMifc then ii t rert in detainm|, thoogh he came 
' felly to the pofllifflon ot the goo^t. 

The 



The next queftion will be, In what manner it (hall be tried? Boo«w* «, 

If the ailignees in this cafe bring an adlion as for goods had and ^*’**<”'* 
received to the bankrupt’s ufe, the courts at law will nonfutt 
them, becaufe the property was certainly out of the bankrupt, 
as they were transferred for a juft debt, and therefore the pro* 
per a£tion would be trover, bccaufe here is a tort in detaining of 
the goods (though he came rightfully to the pofieflion of them), 
as they were delivered to Dodfon after notice of an a£l: of bank¬ 
ruptcy, tor from that time they became the property of the ge¬ 
neral creditors (i). 

^But if I direct the whole to be tried in trover, it will create a 
difRculty as to the two bank notes, and therefore it will be better 
to try it upon a feigned ifliie. 

His Lorilfliip then dire£ted the two following ilTucs: 

Firft, Whether the defendant ^Qlai Peek became bankrupt on the 
lA,th 0^ February 1734, or on an't other^ and what day? 

Secondly, lf^;ether at the tinu of Peek’s becoming a hanirupt, 
the twoJbipSt Higgs and Molly, and the goods in the afflgnment of 
the 30M o/'May 1734, or any and which of them were the ffnps^ 
g'jodSf and chattels of the dtfendant Dodfon \ and if found that Peek 
became bankrupt any other time than that mentioned in the ifftte^ the 
fame te be indorfed on the poftca, and all further direhlions referved 
till efter trial (2). 

N. B. The parties afterwards compromifed it, and tlic ifluc 
was never tried. 

(1) See Billon V. Hyde, ante 128. Brecon v. Heatheote, paf. 160. Ryall v. 

(2) Reg. Lib. A. 1740. E. 257. Sec RnvLs,pi)/i. 165* 


ir,v parte Marfli. Auivfttbeitt, 

*744* 

M r. Marjh a mercer died poflefled of gootls to the amount Cafe95. 

of 1000/. and upwards, fjinc time after his deatlv, his 
widow married her hulband’s journeyman, but before the mar- Marriagewith- 
riiige articles were entered into, reciting that fl»e was en- 
titled to an ellateof the value of 600/. and upw.'irds, and alfo ationforana- 
reciting that he had taken the money and given a bond for fe- greement. (*) 
curing the fum of 600/. to truftces for her feparate ufe, and 
that flic fliould have the power to difiiofe thereof as (lie fliould 
think fit by deed or will, and being alfo in pofleflion of fome 
plate belonging to her firft hulband, flic had a further power by 
thearicles to fell it, and to pay the money ariling fiom the fale, 
into the hands of the fame truftces for the ufe of her children 
by her firft hnfband. 

The wife is dead, but before her death executes a deed, and 
appoints the 600/. and alfo the plate, for the ufe of her children, 
to'be equally divided between tlieni. 

(0 Brown V. Jmeit pofi. 188 . 190 . Lm»y v. Athol^ poft> t vol. 445 . 

The 
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^ *fhe fecond huflband is become a bankrapt, and the children ol 

AitM. applied to the commiifioners to be admitted creditors for 

the 600 /. and to have the plate delivered up to them. 

The commiiEoners refufed, upon the fuggeflion of the bank¬ 
rupt, that he was drawn in, and deceived in die opinion he had 
of his wife’s fortune before the marriage. 

The application now on behalf of the children that the plate 
may be delivered up by the aflignees, and that they may be ad¬ 
mitted creditors for the 600/. 

t *59 3 Cbanrelhr : Here is a man, of the trade of a mercer, 

leaves a (lock and goods to a confiderable value. 

This ought to have been divided according to the llatute of 
diftributions, one third to the wife, and two thirds to die chil¬ 
dren, die wife poflefles the whole; on her fecond marriage, in 
order to provide for the children of the firft, (lie and her huf- 
baud enter into articles to fecure 5 oo /. for her feparate ufe, 
as before iiated. 

This is in confideration of the marriage, and of the fortune 
(he brought -, and, unlefs fome fraud appears, it muft have its 
efferl. 

No doubt but this is a contrafl; for a valuable confideration ; 


but tlicn it is i:nitl?d on, that this man (who was the journey¬ 
man t'.> the fir ft huiband, and muft be prefumed to know what 
were Mr. Marjh'fi efFe£ls> was deceived in the opinion he 
had of Mr. Marjbh circamftances, and faid by the aflignees’ 
eounfel, that, if he was defrauded, this is a ground to re¬ 
lieve the bankrupt, and the creditors have a right to Hand in 
his place. 

All marriage agreements differ from other agreements, for 
* , thefe do not arife from the confideration of a portion only, but 

on account of the narrlage. 

Awwnan'sfbr- A man thinks fit to marry a fingle woman or a widow, 
and imagines (he has luch a fortune, and perhaps on a drift 
" * account, or by fome defective debts, it ftiould fall fhort, it 

would be very mifehievous to fst afide marriage agreements for 
this reafon. 

No inventory delivered in to the ecclefiaftical court by Mrs, 
Marjbf as admitiiftratrix to het iirft hufband, which ought to 
have been done, as the children were intitled to two thirds. 
The fecond hufband and his wife pofrefs themfeives of ail the 
ftock and goods of her firft hufband, and never make or deliver' 
in any inventory at all, nor did they make up any account by 
which the children could have what they were intitled to. 

If tliis came before the court in a caufe, would (hey fet afide a 
maniage agreement on fuch circumftances? They certainly 
would not. 

The plate depends upon another point. 

. ‘If this was the plate of fhc firft hufband, and came intothd 

po.fieffion of tho adminiftratrix, or into the hands of the per- 
fon marrying that adminiftratrix, this certainly is not within 

•/ M kink- 

fnft, btgaktMguaal rnaCf, JMl b* Mil It bii rrafSiff’i, nlatu ts gooda tbs bankrupt lua 

ia tossfa right onlp. 

the 
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niftaningof the ftatutcof die 2i fac, l. {nuhich fays that all 
goods in the pojfcjfion of a bankrupt^ nmerehy he gains a general ere- 
dity pall be liable to his creditors)^ becaufe here the adminiftratrix 
had them in ateter droit^ and the hufband could have them in no 
better right, and therefore not at all liable to the debts of the 
fecond hulband ; for the meaning of the ftatutc (if it is poffible 
to put any meaning upon fome claufes of this llatute, which arc 
very darkly penned) is only with regard to goods the bankrupt 
has in his onvn right (i). 

His Lonpip therefore direhled the children of the Jirfi hufiand to 
he admitted creditors under Marfli’j commijffion for the 6ool, and the 
plate to be delivered up to them* 


Mu fern i 


(i) Vide Ex parte Ellisy ante lot. 


Brownf Affignce of Roger Williums a Bankrupt, v. Heathcote [ i(Jo J 

and Martyn. ctkh» the a»J, 

1746. 

nOGER Williams^ and his partner Wilderj gave a Cafe ^6* 

bond to the defendantfor 1200/. and on the n. i#'. and hi» 
fume day executed a deed of nlfignment, by which it was pwwer ga»e a 
agreed, if default Ihould be made in payment of the nioney ^nd^ 
advanced by Heathcote, Williams and Wilder ihould make over fame day by 
to die defendant Heathcote or order, die goods in the two fliips 
SatHuel and Molly, and Jnne Billandery together with the bills of goods in two * 
lading, which might be the proceed of the returns of the faid ihiiisthenatfea, 
goods and cargo for any port in England, and that fliould be con- 
figned to Williams and Wilder, and that they fliould put Heath- policiesan^ar- 
cote in poflellion thereof; and they alfo covenanted that after re- tonuimog 
cciving advice from beyond fea of any goods, that they would ^oUatenJTc” 
acquamt the defendant with it, and impowfv him to rltyj the Utter 

difpofc of tlie fume, and keep the money arifing from thence in ‘ndorfed to^r. 
fatisfadlion of his bond, and if there fliould be any ovcr^'lus, to The wnlbn^* 

pay it to Williams, by the alfigaee 

ot X. tv. nova 

bankrupt, for thefe goods, infilled that Jt. fT. aAed u the vifiblc owner of the ihip and cargo, being 
not put into th'-' poircfiion of N. and therefore the plunttlT iiititled thereto for the benefit of the ere- 
ditois at large. The court of opinion that every thing which could Olcw a right to the ihip and cargo 
being delivered over to Jl, R. W, could no longer be laid to have the trdtr grid difppthm nt them, m 4 
Uiereforenot within the meaning of the zi yet. top, 19. and confcquently U. has a right to retain tt* 
flitp and Cargo, till the principal fum of 1200/. and intcreft is fatis&cd (i). 


Roger Williams did accordingly aflign over to the defendant 
Heathcote thirteen bills of lading, and fcveral policies of infurance, 
containing the goods in the fliip Samuel and Molly, as a collateral 
fecurity for the fum of 12001» the latter vt'cre indorfed to the 
defendant but the former were not. 


(i) So ex parte Ma he^Ms, 2 Vef, 272. and go upon another voyage. JPx parH 
AtkihfonM. Malings, 2 D urn. & Kail 462. Mathtws, 2 Vef. 274. Hall 
Lempriere v. Pajly, ibid. 485. Ex parte I Cooke’s B. La<vs, 3S0. Fid* ex parti 
Batfon, 3 Bro. Cha. Rep. 302. Sems if Stadgnom, Fef fun, 163. 
the creditor fuifer the Ihip to come back, 


At 



totawit ♦. At the time of thefc tranfa£kions between William and Htath* 
mATRCoTa. flijp fgjj jjj jj Yoyage to Guinea, 

The bill is brought for thefe goods by the plaintiff as the 
afTtcmee of Reger Willmms, who is now become a bankrupt. 

The aflignment to Heathcote bears date the loth of Jan. 173d. 

The (hip Samuel and Molly came home the 19th of Julyt 1738. 

The commiflion of bankruptcy aguinfl William iffued the 37^1 
of 1738. 

Reger Williams was found a bankrupt as far back as JVe- 

vembeTt 1737 . 

A feparate commiflion of bankruptcy has been alfo taken oat 
againfl Jeremiah Wilder. 

'JThe counfel for the plaintiff infilled, that this aflignment to 
Heathcote will not bind the creditors under the commiflion, 
as Reger Williams the aflignor a£lcd flill as the vifible owner, 
for the (hip and cargo were not put into the pofleflion of Heaths 
cote } and therefore the plaintiff, as the aflignee under the com> 
miflion of b.itikruptcy againfl Williams^ is iiitided to the cargo 
for the benefit of the creditors at large. 

For the plaintiff was cited the cafe of Bourne, aflignee of 
Pa 7 <-a bankrupt, v. Dtdfon, {a) the 4th of December 1740, and of 
Ryalv. Stevens, March the 10th, 1743, and the cafe of Stevens v. 
Sole, {b) before Lord Talbot, who was of opinion that an aflign¬ 
ment of barges by a perfon, who, notwithflanding fuch aflign¬ 
ment, kept pofleinon of thefe barges, and worked them, was a 
fraud on his creditors at large, and therefore decreed the barges 
to be the property of thofe creditors, and lawfully feized under 
the commiflion againfl the aflignor. 

fraud on die 

qfcditnnatUrge, tndthe hirges m»y be feized under a commilfion of bankruptcy taken out afterwards 
dgsuift jC 
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Mr. Noel for the defendant Heathcote, 

At the time of die aflignment the fliips were aflually liiiled and 
gone abroad, and therefore the delivery of the fliips and cargoes 
to die defendant Heatlscete was impoflible. In the cafe of Bourne 
V. Dodfon, your Lordfhip doubted whether the ilatute of the 31 
Jac, 1. r. 19. extended to a mortgage of goods, and was rather 
inclined to think the a£l confined it to an abfolute fale (1 j. 

The cafe of Ryal v. Stevens was an aflignment of a brewhoufe 
and utenfils here in England \ fo that the pofleflion there was 
capable of being delivered, and confequently differeut from the 
prefent. 

Stevens r. Sole is alfo different, for the barges were aflually 
worked in the river Thames, and therefore the pofleflion of them 
might Kkewife have been delivered. 

He funher infilled this was an aflual aflignment, the policies of 
infurance being indorfed to die defendant Heathcote,. 

Mr. Wilbraham of the fame fide argued. 

That fuch a contra£l as the defendant made with WilViam 
was a perfe£l and compleat fale, without the delivery of the 
goods. 


(0 See J^'d/v. 165* 



That if it was not a legal aflignment) yet the defendant had 
an equitable lien upon the goods, by virtue thereof, and had a 
right to retain them againil the piainti(F as an alTignee under the 
commidion of bankrupt againft Williams } and in fupport of this 
cited Tajlor v. Wheeler^ 2 Vern. 564. 

Lord Chancellor: In the extent in which this cafe has been 
argued at the bar, it is a qucition of very great confcquence* 

But I would obferve in the firft place, this is a cafe which has 
come feldom before the court, and much ftronger in favour of 
the defendant than fuch cafes generally are. 

For the common cafes are, where the creditor has pretended 
to fet up a demand for an old debt, and the perfon owing has 
at that time been in declining circum(lances; and this credi- 
tor, in order to gain a preference, has procured an affignment 
of goods from the debtor, who foon after becomes a bankrupt; 
yet even in fome of thefe cafes, if the creditor appears to be a 
iona fitle one, he has prevailed, though the court leans ftrongly 
againil fuch a creditor in favour of the creditors at large. 

Here tlie bond to the defendant Henthcotcy and the alTignment, 
bear date the fame day j therefore this cafe (lands clear of any 
colour of fraud, with a view to gain to himfelf a preference to 
other creditors. 1 mention this to (hew in how much more favour- 
able a light this defendant (lands than in the common cafes. 

The cafe of Jacobs v. Shepherdy that was originally heard be¬ 
fore Sir jefeph rehylly was an adignment of goods, which at the 
time of the alTignment were aclually beyond fca, and yet Sir 
Jofrph fet it alide, as the borrower was then in failing cireum- 
llances} but Lord Chancellor King upon an appeal reverfed the 
decree at the Rolls (1). 

I will fird conlider the cafe on general rules both of law and 
equity. 

It has been infifted by the plaintiff’s counfel, that this . Tign- 
ment to Heaiheote is no legal bill of fale, or legal aflignment to 
him of thefe goods. 

And it nmd be admitted, as to the homeward bound cargo, 
it is no legal alTignment. 

But it has been carried dill further by the plalntKT’s counfel, 
for they liavc likewife infifted the aflignment does not amount to 
a bill of fale of the outward bound cargo, for want of a delivery 
of the goods themfelves to the defendant Heathccte. 

I am of opinion that a delivery in this particular indance was 
not abfoluteiy neceffary to make it a compleat contract; as in the 
cafe of a horfe fold in i<lharket overt, if the buyer pays the money 
for him, he may mafmtain an a£lion againil the feller, V>thout 
(hewing a delivery of the horfe. It is true, the want of a deli¬ 
very is often a« obje£lion, and a material one, but how' ? Why 
as a badge of fraud; for where a fubfequent creditor has taken 
thtf'^ooi^ in’execution, a prior creditor mud lliew a delivery, 
is in Twine’s cafe, 3 Ce* 80. 
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V. But it has been alfo infilled on the part of the plaintifF, thatthere 

IniwCia^MU proper words of aflignment in the deed j 1 am fo far 

of file doe* not of Opinion with the plaintiff, that what has been done in this 
•mount to an cafc docs not amount to a (ufficient legal falc. Even if there 
left'^tlwgMds are indorfement of the bills of lading, it is no actual 

duefteJ to be aflignment, unlcfs the goods were direded to be delivered to 
S'm”? “ aflignee. 

A%nect under qucftion will como to this, whether the defend- 

Mounidioni ^ aiit Heatheote hath not a fulRcient lien upon the goods in point 
rub ela*wair*^* equity ? for ft has been truly faid, that aingnces under a cora- 
cV^tablc liens milfion of bankruptcy mud; take fubjed to all equitable liens 
•giinft the bank- againd the bankrupt himfelf. The cafe of Taylor v. Wheeler is 
jopthiinfelfi exadly in point. 2 l^ertu 564. 

AflSgnmenn of In the cafc of Cock V. Goctifellewt Trin. term the 8th of Geo. 1. 
chofei^in^aftjon LJ, Maccleijield waS of the lame opinion (1). The ground the 
mfidc^on,* court goes upon is this; that aifignccs of bankrujits, though 
•re good againft they are trudecs for creditors, yevftand in the place of the bank- 
eoimniffionef * better manner than he could; 

bankruptcy. therefore aiTigiiments of chofes in adion for a valuable coniide- 
ration have been held good againd fuch alfignecs. 

If this is an aflignment therefore for a valuable conndcration, 
it will prevail in equity in favour of the defendant Heatheote. It 
. , - is very true, the deed is not an adual aflignment, but yet there is 

I *03 J fulHcicnt upon the face of it to fliew, thathad a charge 
and lien upon the goods, by virtue of the loan of the 1200/. 

The policies of infurance have been indorfed to him, tliough 
tlie bills of lading and invoices have not. 

I will firft confider the cafe on general rules of equity. 

Suppofe Roger WillUuns had declared only by the deed, that 
diough he kept the poflclfion of tlicfe goods, tlicy Ihould Itill re¬ 
main as a collateral fecurity to tlie defendant Heathcctef it woul4 
have been an equitable lien. 

It has been further objeded by the plaintilF's counfcl, that 
all this was executory only, and no lien gained till the goods 
came home. 

This is by no means a ucceflary confequence from the cl-aufcs 
in the deed, and befides there is one claufc which exprcfsly en¬ 
ables Heatheote to fell and difpofe of fuch efieds, and keep the 
money arlfing thereby in fatlsfadion of his bond, upon return- 
iiig the overplus to Willituns. 

Therefore taking into conflderation the wliole of this dce 4 , it 
amounts to an equitable lien upon tliefc -goodsy as n covenant to 
execute a power is confidered as done. ^ IQde I.d. Cowntry^i-Ak, 
M S. C. » f. {a) And I am of opinion, as this appears tG.be a fair tranfadion, 
5 6** wi* money adually paid, and not an old creditor endeavouring 
M.^rm k'q * to get an undue preference, that it ought to fupported in 
bikiiuc. equity. 

I (hall, in the fccond place, confider what has been urgdU by 
plaintiff's counfel upon the claufes in the 21 Jac. c, 19. that 
thefe goods, by virtue of that ftatute, are veiled in the uingneei 


(1)2/*. //'^•430. loMeJ, 489. 1 Burr. 478. S. C. 
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of the bankrupt, for want of the delivery of them to the defend¬ 
ant Ihathnte by Roger Williaim^ and that the defendant can 
only come in as a creditor under the commiflion, and is not in- 
tiiled to retain tliemtill his whole i2oo/. is fatisAcd. 

It has hc»*n infifted, that as there was no indorfement of the 
bills of ladin(T and invoice to the defendant Heathcote^ they were 
left under the foie dire£lion and difpofition of the bankrupt; 
and ilicreforc arc fubjeft to the clanfes in the a£l of pariiamctir, 

■ If this do£l:rine fliould prevail, it would be attended with the 
moft niifchievous confequence. 

There has been no determination upon tbefe claufes, fo that 
according to the rule in refpetl to laws in other countries, they 
might be faid to be gone into defuetude. 

•Such a conflrucVion would hind up property, fo that it w'ould 
be a great detririient to trade and commerce in general. 

I do not think thefe claufes were ever meant to extend to 
mortgages or pledges for money or goods, becaufe it is impof- 
(iblc in an airigiiment of goods beyond fea, that they can be de¬ 
livered over to the afilgnee. 

** If any perfon fliall become bankrupt, and, at fuch time as 
“ they fhall fo become bankrupt, lliall, by the confent and per- 
milFion of the true owner audprsprietitryy have in their pojfijftotiy 
“ cnAr, and d'lfpofttiouy any goods whereof they fliall be reputed 
owuersy and t ike upon thtm the Aile, alteration, or difpofition 
“ as owners, that in every fuch cafe the faid commiHioncrs fliall 
** have power to fell and difpofe the fame to, and for the bc- 
nefit of the creditors, which fliall feek relief by the faid com- 
" miflion, as fully as any other part of the cftaic of the bankrupt.'* 
Tlie aft docs not confine it merely to having the gooils left in 
their poffejftouy but alfo the order and difpofition thereof, which 
is explained by the words that follow, “ whereof they fftall be 
reputed owners'* 

To apply this to the prefent cafe. * 

With regard to the fliip, there is no colour to fay it wa. fo 
left in Willimus'a poflcfl'ion, as that he could take upon him the 
order and difpofition iheref, 

Confider it in the other refpefts. 

The bills of lading and invoice were delivered by IVilHums to 
Heathcote, fo that every thing which could fliew a right to the 
goods was delivered over to Heathcote j then how could IVilliams 
be faid to have the order and difpofition of them ? 

I am of opinion the^orc upon the whole, that this is not 
VHthin the meaning aft of parliament of the ai fac. i. 

W'ithout entring iiiu^he nicety of the words true owner and pr-f 
prietaryy and 1 Jrfagree with Mr. H'^Uhrahamy that in this court 
the mortgaM^'C as having much the largcft fliare in the eftatc, 
arcconj^iw^d as owners and having the property in it j and for 
thaV 'reafon mortgages arc not within the intention of this aft {i). 

Let it be referred to the M.ifter, to take an account of what 
if due to the defendant, for the fum of 1150/. part of the fum 

(i; SteRyailv. RolL.pof, 164. 
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. Bmwn of 1 200/. mentioned in the condition of tite bond dated the 1 otii 

Hcathcots. of January and in the indaiturc of the fame date, and alfo 
for the fum of 25 /. afterwards advanced by him, upon an infu« 
ranee of the goods mentioned in the faid indenture, together with 
intereft for the fame, at the rate of 5 per cent, per ann. and the 
defendants Heathcote and Martin are to come to an account before 
the Mailer for the goods and effefls, part of the cargoes of the 
two (hips called the Samuel and Molly and Ann Billander, and 
the produce of the faid (hips, and what iliall be coming on the 
laid account of the faid goods and effeds, and alfo tlie produce 
of the faid Ihtps is to be applied in the iiril place, in payment of 
what (hall be found due to the defendant Heathcote for his princi* 
pal, intereft, and coils, and to the defendant Martin for liis coils; 
but in cafe ^e money that ihali be coming on the faid account 
of goods and eflFefls, and alfo of the produce of the faid ihips, 
ihali not be fufficlcnt to pay unto the faid defendant, what (hall 
be found due to him for principal, intereft, and colls as aforefaid, 
then the faid defendant Heathcote is to be at liberty to come in for 
tlie relidue, as a creditor under the refpc£live commiinons award¬ 
ed againft the faid Roger Williams and Jeremiah Wilder^ 
and to receive a dividend in refpedl thereof, in propoition with 
the other creditors. 
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Jummry the 
*7th, 1749. 

Cafe 97. 


BivcMttihpw Ryall and others, Alllgnccs of Wiiliam 7 • ..m 

Harvejl a Bankrupt, - - J 1 s. 

Rolle Executor of Jonathan Stephens, and others. Defendants* 


L ord Hardwlcke Oxincellor, anifted by Sir V/Illiam Lee 
Lord Chirf Jtt/lice of the court f King*s Bench, Sir 7 'homas 


1 VcB. 34S. pi. 

««9» 37S* Pl- 
>70.8. C. 

Upon the eon- Parker Lord (Jhif Baron of the court of Exchequer, and S/r Tlio- 
Burnet one of the juflices of the cottrt cf Common Pleas. 
n, determined Mr, Jufticc Burnet: William Harvtjl, a trader u'ithin f he 
lor*dut^"*^*r' being mdebted to Benjamin and Jof'ph Tomkins, 

fim*itiiYiiffi^'~ did by indenture of the 2d of June, 1732, dcmil’c his hnufe, 
money upon a brewhoufe, and out-houfes, and coppers and utenfils fixt, or bc- 
rf"^r*od^* ^ brewhoufe, for a term of 500 years, redeemable 

not infift upon a upon payment of 1500 /. and intereft. 

deiiven thereof. On the 15th of *736, Harvejl entred into partner- 

c^tofibeTcn- Jonathan Stephens deceafed, to whom Rolle the defend- 

dor, and not on ant was cxecutor, and the utenfils and itock in trade were ap- 

enfar^c^****^**" P*^*^®*^ 14,000 A and Harvfl conve^fkfmz moiety thereof to 

en ar eciitity, jjjgy earned on the trade joiiitly\ft the zCtli of June, 

1740, when Harvejl became a bankrupt. 

On the 24th of December, 1726, Harvejl in &;^nrulcratlon of 
4000/. did, by way of fecuring the fame, aflfign ovc. his moiety 
of the utenfils and ftock in trade to one Potter in truft 

* claufe in tliat mortgage to fecure any fums 
that Ihould be -afterwards lent. 
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Sir Thomas Reynell having entered into two bonds as a furcty 
for Harvejl, he oa the lotli of December 17371 ia coufideration 

of 



^anlrapt 

of looo/. afllgncd one feventh of his moiety of the partncrfhip 
ftock, t!ff. to Sir Thomas Reymll^ with a defeazance to be void 
upon his indemnifying him againlt the bonds: the hoiife and 
brewhoufe, with the out-houfcs, had been mortgaged to the 
Tomkhis*s in 1725, for Iccuring 1200/. and in t*r3i this mort¬ 
gage was afllgncd over to one Baughs who in November 1736 re¬ 
conveyed all the utenflls to William Harvejl the bankrupt. 

By indentures of leafe and releafe bearing date the 5 tli and yth 
of September^ 1738, Baugh in confideration of the principal mo¬ 
ney, by die dircftion of Harvejl^ afligned over his mortgage to 
StevenSf and Harvejl aifigned over a moiety of the utenfils, as a 
•collateral fecurity; upon this mortgage 2355 /. is due, fo that it 
is plain f that this mortgage will he preferred^ as to the real ejlate^ to 
the Tomkins’s, but their mortgage will be prjerred as to the collate¬ 
ral fecurity of the uteujds: the lafl: mortgage is of William Har- 
vtjl to hi j fon Georgef dated the 6tli of March^ 1738-9* of one 
feventh part of his flock, {S*r. for 1000/. 

The queftion is, Whether all, or any, and which of thefe 
mortgagees will lx: iiititlcd to refort to the utenlils, lie, for a 
fatisfatlion, or v.hetlier they mull come in under the commif- 
lion ? And it depends upon this. Whether thefe mortgagees or 
any, and which ox them, did not fo permit the bankrupt to con¬ 
tinue in po'.leliion, as to he within the exprefs words of the ftatute 
of the 21 fac, I. cap. iq? I will coniider this ouellioniu three 
lights. 

b'irjly nature of a mortgage or conditional falc of fpcci- 
fick goods or things in poflbirion, (of which there might have 
been an art11.1l deliviry), w'here the bankrupt is fuflered to con¬ 
tinue in poiTedion till his bankruptcy, and whether there is any 
diirereiice lietwlxt fiich a mortgage, when made to a ftranger or 
when m.ide to a p.irtner ? 

Sccoudlyy The nature of three of thefe mortgages to ftrangers, 
as fales partly of things in poflclTion, as utenlils, ^c. and partly 
of chofes in a£lion, as debts and profits in trade. 

ThmVy^ Wiiether there will be any difference as to die general 
rule, betwixt fueh a mortgage made to a partner, and made to 
a ftranger. 

Although the prefent qucftlon mull be determined upon the 
conftru£lion of the ftatute of the 21 Jac. i. yet it is necefl'ary to 
confider the conditional creditors as to their debts before that 
ftatlite ; but it is previoully neceflary to clear the cafe of argu¬ 
ments drawn from tbtf^ature of pawns, which arc foreign to 
the prefent quellimK 

It is contend|p(I^at pawns among the Romans required a de¬ 
livery, but mortgages did not. 

Roman law, there was an authority cited from JuJl, 
tit. 6. fee. 7. Nampigmris appellatioae earn preprie rem 
contineri dicimuSy quet Jtmul etiam traditur creditori, maximef mo- 
bilis fit ; at ea/ny qua fine traditione nuda eenventione tenetury pro- 
prie hypstheca appellatione contineri dicimus. If diis paflage flood 
alone, it might go a great way to prove what it was cited for: 
but when I produce authorities to flicw that pignus is as valid 
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Vanktu^r. 

, ' Rtall V. without a delivery as with one, it muft be allowed that thefc 
Rolls, pafl'ages have been fo interpreted, that pigntis can only be of goods 
capaUc of delivery, and hypsthcca of goods not capable of deli¬ 
very. Dcmat, /, I.' c. 1./. 1. Wood, Hi, 3. cap, 2. p, 219. 
D'g, 50. t. 16, 

Dclivcrv is then not of the cflcnce of a pawn in the Reman 
law; and other countries adopting the Reman law have corredied 
this, that if a pawn be not delivered, it fliall not afl’edl a pur- 
chafer for a valuable conlideration: but if this had been the true 
diilindion, it would have no influence unlcfs the Roman hxpethe^ 
ra and an Engll/h mortgage were of the fame nature, which they 
are not; for an hypotheco gave only a lien and no property, wiiu 
a right to be fatisficd on failure of the condition; a mortgage 
with us, is an immediate conveyance with a power to rcdci m, 
and gives a legal property. 

If a man gives an hypotheca or pignus with a condition, that 
if the money is not paid at a day, the pawnee fliall t njoy t^e goocls 
at fuch a price, that is not in the nature of a pavn. l-u a f'alc. 
Jn/t, Cad. 1 . 4. t, C4. f. 2. Si fundum parentt^ ti.i en \y,e oi ’ t!de- 
runt: \nt'\J:ve ipfi^ Jixv haredrs t\n<m empt’.ri pte.'i: tn iji.anuocun- 
ywe, vel intra certa temyorn ohtu-iffn.t^ rejhtueieH-i ; ftquepirate 
fatisfacere condiiioni diCfa, hares emptori non pant, vt cn'.t'\-pius f- 
des ferveiur^ affio prrft riptis rerhis^ vcl cx vendit: tihi dohitur: ha- 
hita ratione eorumy qua pojl ohlatam ex paelo qunvhtaUm ex eo funds 
adverfarium pervenerunt. This is the defcriptiDii of an h'.r.glijh 
mortgage in the Rotnan lav-', and ns to the f'alc of moveables, 
(jad. 1 . 4. t, C4.yi Si a te romparavit is, cujus numinijU, {s’ nn- 
venitf ut ji intra certum itmpus folutafuerU data epwul'.tas, fit res 
inempta^ remitti hauc conventionem refrript' mfro non jute pe¬ 
lts, Sedf fe fuhtrahat ut jure deminii eandem ran irtineat: deuunda- 
tionis et ehfignatienis depfitionifque remedio centraJratahm potes juri 
tuo confitlere, 

AU that can be argued from the Roman law with regard fo 
pawns will be foreign to the queflion, and fo will what may be 
^rgtied from the Englifh law with regard to pawns, for delivery 
;8 of the efience of an Englijb pawn, 5 //. 7. i. Ere. Title 
Pledges^ pi. 20. Title Trefpnfs, pi. 2‘ji. and 2 R. Rep. 429. and 
no authority contiadi£fs thefe refolutions. 

2 Lean, 30. and Teh. 164. are both cafes not of pawns 
but of bailments to a third perfon, to fell for the ufe of credi¬ 
tors: and it is true, that, in thefe cafes, the creditor will have 
an intcTcll in tl;e performance of the e^atrafi, and may fue tlie 
baillcc. 

There is fcarce any book that treats upon p^ms, but confiders 
them as in tire pofTefTion of the pawnee; as wlibi^s it is debated 
whether a pawn may be ufed; and the difrerence\'’d down be¬ 
tween a pawn and a diftrefs is, that a diflrcfs may ndt'hfi. ufqjd, 
becaufe the party in that cafe comes into pofTefTion by a£^ of law, 
Mid in the other by the of the party. Owen 124* 2 Raym, 
917. Sd/i. 522. Caggs znA Bernard, 

The diliintlion between mortgages and pawns is laid down in 
^ey i37| and in Crq, Jqe, 245. 1, There it a difference between 
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vtorfgaging of lands and pledging of goods j for the mortgagee has an 
abfolutc intereft in the land, whereas the other has but a fpccial 
property in the goods to detain tliem for his focurity. Per Fleming 
Ch. J. et Sir ’/ ‘hi RtiUTi/jt' verf. Davies. 

t. Telwrhn 178. Tlie delivery is, nothing but the hare enfto- 
dy, and it is not like to a mf)rtgage j for then he that has the in- 
terell ought In iiave the money, but in the cafe of a pledge, it is 
only a fpeeial properiy in him that takes it, and the general 
property continues in the firll owner, upon tender of the money 
fecured by the pawn, by the pawner, the property notwithlland- 
ing the refufal, is reduced conllantly to the pawner without 
claim. S. C. 7 lluljl. 30. 

The next queilion to be confidered, will be in relation to the 
condition of creditors where the debtor continues in poflclfion of 
the goods mortgaged; this was fraudulent at common law, and 
the 13 Eliz. lap. $./er. I. 2. provides againll it, /Zw 1/ Jhall be 
void. Tliere is no dillindlion whether the fale be abfolute or 
conditional: courts of equity and juries are to conlider upon the 
whole evidence whether the conveyance was made with a view to 
defraud or not. 

'I'his acl does not extend to conveyances upon good confider- 
atioii, unicfs the circumftanccs have the appearance of a defign 
to deceive creditors} but where the goods or deeds have been left 
with the vendor fo notorioufly, as that there could be no defign to 
defraud, this has never been looked upon us fr.iudulcnt. 

2 “ witie\ cafe, 3 Co. 80. is a leading cafe tqion fraud on this 
acl •, the tranfaflion there was held fraudulent, though upon 
good coufideralion, for that it was not bonafdc, becaufe the ven¬ 
dor was left in poil'etlion, and traded upon the credit of the goods 
fold : it is haril to alhgii a rcafon why a buyer flioidd leave goods 
in the hands of the feller, unlefs to give him a falfe appearance 
of circumftanees and credit. 

It was infilled, that there were feteral cafes that had made a 
diftinclion as to the poflelnon, after a conditional f.tlc, bciwixt 
fuch conditional and an abfolutc conveyance of lands and goods. 

1 will fhew that the cafe of lands is not applicable. 

2 Btfljl. 226. I Po. Rep. 3. rcfolvcd. That the grantor’s 
poflcir»)n of the land was not fraudulent; but Lord Cch faid. 
Tint if the grantor Ind continued in poflclRuu of the orlgin.rl 
Icafe, that would have made it fraudulent. 

Pojfejfion can be no otherwife a badge of fr.md, than as it is 
calculated to deceive c^fditors: as to the polTeirion of goods, I 
have no way of cotij^sig to the knowledge of the owner, but by 
feeing who is in jr^ffeilion of them *, but the poflclfion of land is 
of a dlflerW u4fure, for a man may be in pofil lfion of lands, as 
a tenant ap^I, as a mortgagor is, to the mortgagee, before tli? 
(onditwiiV Wken. 

A purchafer may call for the title deeds, and need not be dcr 
ceived unlefs he will: but this is not the cafe of gooils, where 
they are left in the poilcifion of the feller: a fecond mortgages 
wall never be compelled to difeover his title, 3 IFUl. 23a. (/•) 
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becaufe the firft mortgagee has contributed to draw him in hjr 
leaving" his title deeds in the mortgagor’s hands. 

There may be a cafe as in Eq. Caf* Abr» 321.'//. 7. where 
leaving title deeds with the mortgagor will not be conftrued as a 
badge of fraud, on account of the particular circuniftances ( 
^Buckiul«. A cafe was cited Pr. Ch. 285 {a)* There a fupcrcargo, hav- 
Xdftoa. fhipped goods of his own, borrowed money at 40 per cent, 

and nibde a bill of fale of the goods to tlic plaintiff} the goods 
were carried and fold abroad } and upon a queftion betwixt the 
particular vendee of thefe goods, and a judgment creditor of the 
vendor’s, Lord Coivper decreed in favour of the vendee} he took 
no diftinffion betwixt conditional and abfolutc fules, but found¬ 
ed his determination upon the fairnefs of the tranfaftions} his 
words arc, “ That here was no pofTcflion calculated to acquire a 
falfe credit,” which is a plain declaration that a pod'ellion fo 
calculated as to acquire a falfe credit, would have made thetranf- 
aftioii void. There is a further fiying iri the report, that it is 
true, in cafe of a bankrupt, fuch keeping in pofleflion after 
a (ale, will make the fnic void. 

C 3 This mull mean fuch poflclTion as would give a falfe credit, 
and 211 that is laid dow'ii there is, that a pofleflion to acquire a 
'falfe credit, would make fuch a tranfadlion void, otherwile not. 
Maggot and Wi/ls, 1 Raym, 286. and cafes in the time of 
King the 'Fliird, 159. From both thefe reports it appears, 

that the cafe was fo defedfively dated, that the court could form 
no judgment upon it, but fent it back again for a new trial, and 
the di^um of Lord Chief Judice Holt is againd the cafe, for 
which it was cited; no notice of the datutes of bankrupts was 
taken in the whole calej hut Holt takes it up, upon the fraud, 
and gives it as his opinion, that it was not fraudulent, and it is 
very clear, that it was not the didlndlion betwixt a conditional 
and abfolute fale which weighed with him at all. He didinguilhcs 
betwixt a bill of fale to a landlord, and to any other creditor; fo 
that it was his opinion, that it was not fraudulent in the cafe of a 
landlord. From all thefe cafes it appears, that upon the con- 
ftruclion of the datute of the 13th of Eliz, there is no room to 
make a didindlion betwixt conditional and abfolute fales of goods, 
if made to defraud creditors, but a court or jury are left to con- 
fider of this from the circumdances of die cafe. 

The Icgiflature have thought ncceflary to deferibe what goods 
were a bankrupt’s or not, and for this purpofe the 2 id of >•. I. 
was made, and by that a£l the tenth fs^mn, which is the pre¬ 
amble to the eleventh feSion, though it is^^jmnted with the for¬ 
mer fe^ion, by midake, fays, ** And for thaKjt often falls out 
that many perfons, before they become bankntp(8, do convey 
** their goods to other men upon good confideration^,^ dill do 
keep die fame, and are reputed the owners thereof, a^^fpofe 
•* the fame as their own.” 

Now merely confidcring things in pofleflion, the mifehief 
was, that thefe perfons, before the a£l, made over their goods, 
and yet were fuflered to continue in pofleiTion, as if the goods 

Fitter V. R»Jill, a Pern. 726. S, C. See alljo the cafe of Tmrle v. /?W, * Jr#, 
650. 
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Wre Hill their own j and this was the thing intended to be Teme> Utaxi «, 
died, and there is no diftindiou made here between abfolute and ^®**-*- 
conditional fales. 

^htn conjider the enaEiing claufe. 

** Be it ena£lcd, that if at any time hereafter any perfon or 
«|)erfons (hall become bankrupt, and, at fuch times as they 
ftiali fo become bankrupt, (hall, by the confent and permiflion 
** if the true oiofier and proprietary^ have in their pbfieflion, order, 

« and difpofition, any goods or chattels whereof they (hall be re- 
“ puted owners, and take upon them the fale, alteration, or dif- 
** portion as owners, that in every fuch cafe the faid commif- 
(loners (hall have power to fell and difpofc the fame, as fully 
as any other part of the bankrupt’s ellatc.” 

It is not to be doubted but as the preamble makes no diftinc- 
tion betwixt abfohite and conditional ftles, fo the enadling 
claufe will take in the one, as well as the other. 

The only thing contended for is, whether the mortgagee (hall 
be cohlidcred as the true mvtter^ or the mortgagor, and there is no 
doubt the conditional vendee is tlye true owner or praprietaryy and [ * 70 J 
there is no reafon to make a diltindlion between an abfolute and 
conditional vendee, but by confounding the ditrercncc betwixt 
pawns and mortgages. 

There might fontc doubt arife, if this was the cafe of a pawn, 
as in the calc 3 BulQr, 17. but it cannot be doubted in the cafe 
of a mortgage, for it is an immediate fale to the mortgagee; and 
tlio’ the mortgagor may buy it again, or redeem by favour of a 
court of equity, yet, till then, the vendee is the abfolute proprietor. 

On a pawn,’ the pawn is complete by a delivery; but on a 
conditional or abfolute fale, the fale is compleat by the contradt, 
and the party is intitled to a delivery of the goods as foon as he 
has paid the price. Salk, JJjrvr 20. 103. 

If tliercfore a conditional vendee pays money, and does not in¬ 
fill upon a delivery of the goods, he confides in the credit of the 
vendor, and not in any real or particular fecurity, and ought to 
come in, under the commilTion, as much as any other perfoii 
that places a confidence in the bankrupt, and not in any other 
fecurity. 

As there is no authority to warrant a difiindtion betwixt ab¬ 
folute and conditional fides, fo there, is a cafe that deftroys it. 

Stevens v. Sole in Chanc. Triri. 1736 (n). A trader within the 
(latute having polTellion of a leafehold eftate, alfigned it, aud * ** * • 3 •* 

made a bill of fale of siflrec hoys redeemable. In May 1731 he 
became a bankrupt^ the defendants were the affignees, and the 
plaintiff brought a bill to be paid his principal, or to fore- 
clofc} and j'i%as admitted that the leafehold was infuflicient to 
pay the plaintiff, but as to the hoys, it was infidcd that as the 
• bankruprhad continued in poflefTion of them, they were liable 
to the commifiion. 

Lord Talbot decreed upon this admillion, that there (liould be 
a foreclofqre .is to the leafehold, and that the plaintiff (hould 
be admitted un.lcr the commiffion, for fo much of his debt as 
the leafehold wjuld uct fiitisfy} and decreed that tlte money 
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arifing by the falc of the hoys (hould be applied to the payment 
of the creditors under the commiffion. 

But it was intiflcd, that there has been a fubfeqiient cafe con¬ 
trary to this, Bourne^ afiignec of Peele v. Dodfin^ Dee. 4, i 740, 
in Chancery (a). It is fulHcient to fay there was in that cafe no 
judicial determination. Zprd Chancellor did then confider the 
inconveniences that might arife, if it fliould be held that fhips 
at fea, of which' no polleHion could be delivered till their return, 
{liould be fubje£I to a bankruptcy. 

There was another cafe before Lord Hardivickty Oclober 2a, 
1746. Brawn v. HeaihcoU {b). JiniUams and If^Uder^ partners, 
indebted to Heatheote in 1200/. afiigned their Ihips to him, and 
delivered over the charter-party, invoice, i^c, lililiam became 
a bankrupt, and the ihips came home, and it was contended 
that as here was no delivery of the polTcfTion, it was within die 
ilatutes; but Lord Hardwickc was of a contrary opinion, as 
every evidence of ownerfliip was delivered over to the alfigncc, 
and all means were ufed to obtain an at^ual delivery as foon as 
the Ihtps came home; and that the ilatutc was de/igned againll; 
thofe only, who had neglected fome a£V to put tlicmfelves in 
pofleifion of the goods conveyed, and by that means hud led 
other people into a deceit; that there could be no confau or d'tf- 
Jent^ as to tlie poflcflTton of lliips at fea, and fo not within the 
words of the aft, nor within the reafon of it, which was to 
hinder perfons from gaining a falfc credit, for here the owners 
had delivered over every evidence of owtierlhip, and could not 
prove by any other means that they were owners. 

I iliould think that the delivering over of the mtmiments was a 
delivery of the (hip, as the delivery of the keys of u wurehoufc 
is a delivery of the goods in it. 

Now to apply this to the two mortgages. 

That of Tomkins in 1723. 

And that of Stephens \n 1738* 

Thefc mortgages are of a Icafc with fixtures and moveable 
goods; as to the fixtures, no body can remove tlicm till the 
mortgage is fatisfied, for though a Icflee may remove fixtures 
during his term, yet if he leafes his whole term, he cannot, any 
more than a lefibr during the term, and a flierilT may take them 
in execution. Sulk. 368. Poole's cafe. 

As to the utenfils notfinedy they will come under the fame con- 
fideration as goods granted without a delivery of poflefiion. 

A leafe of an houfe with moveablesis^ only a gift of tlie 
utenfils during die term. Spencet^s caje, fCo. 16, 17. 1 jfnd. 4. 
Dy. 212. b, 

2. A^othe fixtures, we need not’confider thcliAwith regard 
to the.tnortgage in 1738, becaufe they will be exempted by the 
firll ifiortgage; but as to the utenfils twi fissedy they wU} Hand in 
tlic fame condition as others. 

A partner is pofiefled per mie per touty (i) and therefore 
no aftual delivery can be made to him; but the ofience againft 
the (latute is permitting one to continue in poflefiion, when 
he has fold ail the goods to another, who is tliercby indtled tQ 


(1) Skip. iVcf. 24a. 
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Ac poflcflion of tKe entirety } ami Stevens permitting Uarveji Rt*ii «. 
to continue as half owner of Acm, is the cafe mentioned in the 
ftatute. 

As to the mortgages of one-feventh fliare of the bankrupt's 
moiety of the partnerlhip ftock, ISc, in trade, before I go into 
the confideratj--n of this, 1 will confider the cafe of an uflign* 
ment of a mere ch^feen aP.ion. 

The f.mpiefl; cafe is of a bond j fuch chofc en nilhn is affign- 
aWi: in equity, and not at common law. The rcafoii is, becaufe 
the ; ri.;nor can furnin» the alugnee with all the means of re- 
due;!.: it in n pofleffion, for he can let him fue in his name; 
wliv therefove vs not tlu- means of reducing any thing into iwf- 
fcirun ' i-^crfTary, as the delivery of tlic thitig itfelf in the other 
cafe? hunpnfc a tiadcr alligns over a *.ond, and the alH.gncc per¬ 
mits !)'in to keep ihehnnd in his poflcflion, why fliould not that 
be 'virhin the n.ifc' i?'f of the llatute ? 

A bond deb is a ch.ittr], though fome doubt has been made of 
tbJ;; out doubt anfes from hence, not that they are not 
chattels, in their nature, hut that they arc not gr.intable to a 
cotn‘’ion pwifon ; but il they were panted to the king, they f lyi J 
would pafs as cb.itteis. Uro Pri‘*‘z-gativ ^ |0. 3 5?. 

12 (»’'• 1. /'o>-i/aiid cafe, the refoliition there is, that 

perfomi a*‘li'>ns are as wi'i included within the word goods, as 
goad-, in p iflo.Tion ; therefore if a bond is a chattel, and tlic af- 
fignment -s a d' iveyauee of it, rbe bon 1 being left iii’the hands 
of the aflig'.or, is in his poflcflion, and he may afligii it to a fecond 
afligiK-e, or may fhew it ro any creditor, as an evi lence of fo 
much money owing to him, and deceive him by it. Amt as he 
can have it by no other means, but by the coiifcnt of the trus 
ffwwrin equity, he may thank bimfelf for it. 

In mortgages of lands poflelfion need not be delivered, but 
the title deeds mufl:; and fo fhnuld the deeds and fecinities of 
ch'f^s in oBion. It is f.iid that a debt iu trade is a mere ebofc in 
aflion, and will p;ifs by an aflignment even the day before the 
aflt oinr becomes a bankrupt, as in the cafe of S;W/and OuJley^ 

% 42*;. Mr. Juilicc dated this cafe, and Ae rea- 

fon of the judgment. 

An obfervation was made, that this was an aflignment of a 
Aarc in another man's trade, and not in his own; and the only 
rcafon of it might be, that here he could give no pulfeifion. 

And a drefs was laid upon this. 

Every man in bis own trade is in pofleffion of the chofes in 
a£lion that arife from his own goods, and can put another in 
pofTefllon either by giving him the fccurlties, or by admitting 
him a partner for fuch a fliare. And it is no-uncommon thing 
to argue a^ind affignees of a bankrupt from Ac nature of the 
goods, in refped to the chofes in aAion arifing out of them, and 
alfo in refpefl; to the new goods ot profits. And if this kind of 
argument will prevail againd them, it ought to prevail in their 
favour* 

Suppofe goods are configiied to a fa£lor who fells them, and 
breaks, the merchant for A© money mud come in as .i creditor 
under the comniiffion; but if the money Is laid out in ocher 
goods, Aefe goods will not be fuhjcil to Ac bankruptcy. 

i Siiik. 
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1 Sa/k. t6o. Suppofe, inllead of felling the goods for readf 
money, he fells for money payable at a future day, and breaks 
before the day, if the alTignees receive the money, it will be for 
the ufe of the merchant. Or fuppofe that the fador had taken 
notes for the goods, if his aflignees receive the money upon 
thefe notes, it will be to the merchant’s ufe. This was deter¬ 
mined in the court of Common Picas. Salmoti and Scsitf HiU 
i6 G.2. 

By parity of reafon the rule will hold here, that as the fpc- 
rifick goods, by being left in the bankrupt’s poU'cirion, would be 
fubjeft to the commifTion, fo muft the proSts be in chofes in 
action, ariling from thefe goods; and therefore thefe mortgagees 
can come in only as general creditors. 

As to the hft point, with regard to the aflignment of Ifar- 
whole moiety of the partnerfliip flock in trade to Potter^ 
in truft for Stevens the other partner, it vrill either fall under the 
coniideration of an alTignment to Potter^ as a diilin£l perfon, or 
of an affignment dircElly to Stevens: and the confidcriiig it in 
either of thefe lights will not vary the determination of the cafe: 
for confidered as an aflignment to Potterf it is diflicult to fay, 
why Harvejly after he had conveyed over all his fharc of the 
partnerfhip trade, fliould continue flill afling as the owner of it, 
unlefs it was done to acquire a deluiive credit; and confidered 
as an aflignment to Stevens^ his permitting Harveft to continue 
in pofl'oflion with him, will be coiillrued as a fraud againll other 
perfons. I apprehend that Stevens ;was the true owner of this 
moiety, and has permitted the bankrupt to continue in poflellioii 
of it, as If he was the true owner, and that Harvejl has taken 
upon himfelf the dirpofltion of this moiety as the owner thereof, 
and that this comes within the words, mifehief, and intent of 
the flatute of the 2i Jac. i. And if it was not to be fo con- 
limed, what a door would it open to frauds ? 

But it is infilled, that partners in tranladlions with each other 
have the partnerfliip Hock for a fecurity, but not more, or other- 
wife than in the cafe of ftrangers, for whether a partner or a 
ftranger lends money to the partnerfhip, they arc to be fird fatis- 
fied out of the partnerfliip flock. 2 C&. Rep, 117. Ccim’ Craven 
is aP con, Knight isf aP 34 Qtr, 2. 2 Vern, 293, and 706, and 

3 Wilt, 180. which is as ilrong as any negative cafe can be; lie 
then Hated the cafe, and faid dhere me executor inliiled upon a 
right to retain as executor, but not as partner. 

It may be faid, that it will be laying (Irade under a great re- 
ftraint, if a trader cannot mortgage his goods or (lock without 
quitting trade: and to be fure cafes may occur, in which there 
may be an inconvenience, but the inconveniencies oq the otlier 
fide ftrike me more ftrongly. 

A man ought to quit his trade, when he has no ftock to carry ■ 
it on} for if it is once eftabliflied, that the friends of a finking 
man may fecure themfeives by mortgages, upon every thing that 
ht has, without running any rifque, CQmmiffions of bankruptcy 
will be very ufelefs things. 
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t muft tturefine condude, that thefe mortgages of goods, (sfc. Kvati t. 
capable of a delivetyt will be liable to the commiflion by force of **‘'*’** 
the llatute of 21 Jae, 1. 

Sir Thomas Parler^ Lord Chief Baron, made four queftions. 

1/?, Whether any mortgage or fale upon condition, is within 
the llatute of the 21 Jac, 1 ? 

Whether mortgages or fales upon condition of fpccihck 
chattels, are within die ftatute? 

3f//y, Whether mortgages, (sTr, of particular parts or (hares 
of trade, arc within the ftatute? 

s^thly^ Whether the mortgage of HarveJTs moiety to Potter^ is 
within the ftatute? 

He laid the cafes of pawns and hypothecation out of the 
queftion. 

Fiaudulent deeds he faitl, might be avoided at common law. 

By the EUz. cap. they are alfo made void, with a pro- C ^74 J 
vifo that diis does not extend to conveyances made upon good 
confidcration and bondftde. 

He cited Twiners cafe to (hew, that the tranfaftion there was 
not hnd fide. 

He then read the preamble to die claufe, and the ena£diig 
claufe of the 2 1 Jac. I. 

This claufe, though it docs not fpeak of fraud, was intended 
to prevent that falfe cre<lit which is the deftruftion of trade, and 
meant to give a fuithcr benelit to the creditors of a bankrupt, 
than was given to them by the 13 Eliz, cup. 7. 

It extends to conditional as well as abfolutc conveyances, or 
clfe a bankrupt might mortgage for almoft the whole value. 

The principal ditEculty upon this cafe, arifes upon the words 
of the ftatute, by the confent and permiffion of the true otvnrr^ 
and it is infilled diat they are only applicable to abfolutc, and not 
to conditional fales, becaufe a mortgagor, having a right to re¬ 
deem, is confidcred as the true owner. 

But the words are put in oppofidon to the falfe and pretended 
ownerfliip, the bankrupt appearing to have the true ownerlhip 
of the goods by the poffejfion^ and if a contrary conftrudlion was 
to take place, it would be fatal. 

This was determined in Stevens v. Sealef (a) the 5th of Jufy W r? 

*736. 

The fecond queftion is, Whether mortgages (or fales upon 
condition) of fpecilick chattels, are within this claufe ? 

It is allowed to be out of the queftion, that the ftock mort¬ 
gaged underwent changes, for there is no doubt, but^ic pro¬ 
duce is fubjecl to the mortgage of the ftock itfelf. 

xft, Il^maybe a queftion. Whether the bankrupt’s goods only, 

* or the goods of other perfons left with him for fafe cuftody, or 
fate, are within this claufe? 

idfyy Whcdicr any, and which of the goods arc within this 
claufe ? 
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enabling chufe fpeaks of any goods, the preamble fiieakt 
only of tl'te bankrupt’s own goods. 

It is laid down i 163. Paltner on the conftru£tion 
of the flatute of the 13 Eliz, That the preamble (liall not rcllraiu 
the enabling daufe. 

But I take it to be agreed, that if the not reftraining the gene¬ 
rality of the enacting daufe will be attended with an inconve¬ 
nience, the }>reamble ihall redrain it: and this is the cafe here, 
for otherwife merchants could not correfpond or carry on their 
bulinefs without great danger, and great diinculty. 

The cafe of v. Le l^lai/Iricr, i Will* 318. was 

rightly determined, 1 have my account of it from a Ihort note of 
Sir Edward Nsrfbi-fs (i). 

So in the cafe of Godfrey v. Ftitzo^ 3 Will. 185. where JL^rd 
King took this difTercncc; when a merehaiit abroad, conligns to 
B, a merchant in London for the ufe of B. and draws on B. for 
the goods, though the money is not paiil, the property veils, 
and they arc tiic goods of B. the merchant here, and liable to 
t *75 ] his debts; but wliere goods are confignetl to a faftor, as a fer- 
vant, no property veils in him, nor will the goods be liable to 
his bankruptcy (2). 

Ex parte MarJlj^ 1 ft of 1744, (ff) a bankrupt received 
600L in money, goods, and pieces of plate, the property of his 
wife, and, by deed before marriage, agreed that tlie fame flioukl 
be fccurcd to truftees, for her feparate ufe, as if (he was a wd- 
dow, and he gave a bond and warrant of attorney to confefs 
judgment, and convoyed the plate to truftees in truft for the be-, 
nefit of the children by the former huiband, and the wdfe ap¬ 
pointed it by her will accordingly. 

It was ordered, that the children the petitioners ftiould be ad¬ 
mitted to come in under die comniillion for the 606/. and that 
the plate in the cuftody of the bankrupt fliould be delivered to 
them} for that the money, having no car-mark, could not be 
followed, but the plate might. 

In Copetnan v. Gallant i Will, 314. I muftown that Lord 
Chancellor Ctnvpcr exploded tlie notion of the preamble’s go¬ 
verning the enabling daufe, and went upon another reafon, 
which was, that the aflignment w'as with an honed: intent, and 
to pay the debts of the alBgnor. 1 have great honour for Lord 
Chwper: but though I approve of the decree, I cannot fubferibe 
to tl»c reafons of it} for notwithftanding an honeft intent will 
intitle a perfon to all due regard, yet honeft intent cannot 
take a cafe out of the daufe of tlxe ftatute. 

Suppofc a perfon a£lcd by commiftion only, could there be 
any pretence to fay, that perfons who advance their money, do 
advance it upon the credit of bis ftock, fur to him the credit ie 
given? So where a perfon a&s partly upon his own ftock, and 
partly as a fa£lor. 
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lilyt Whether any, and which of die goods mentioned are «. 

■within the olaufe ; and whether any, and what pofieflioii is re- ^*''***‘ 
quired to be delivered. 

The goods arc, utcnftls, hops, malt, fixtures to the freehold, 
and ilock in trade. 

As to the fixtures, tltcy arc like trees. Hob. p, 173. Lord 
Chief Jiillicc Hobart fays, that by the. grant of the trees, by a 
tenant in fee fimple, they are ahfolutely paiicd away from the 
grantor and his heirs, and veiled in the grantee, and go to his 
executors and adinlniftrator.s, being, in tlie uuderllandiiig of tlic 
law, divided, us chattels from tlie freehold, and the grantee hath 
pow'cr incident to, and implied from die grant to fell them when 
he will, w'ithout any other licence. 

OnveH 49, An aclion i.s maintainable there, for the trees were 
re-utiited to the land by the purchafe of the inlicritancc. 

Tp apply this, the fixtures had been fcvcral tiroes mortgaged 
diftin£lly from the freehold, but were all revelled and re-nnit- 
ed after diat, and there was no occafion to deliver them, Init 
they would well pafs by the mortgage of the freehold to the 
T'omklus's, 

I admit the cafe in Salk. 368. PooU^i cafe, where it is laid 
down thatthefc things may be taken in execution, but I think a r 1^6 ^ 
dillinclion is to he made, for here they could not be removed by 
Harvejlf or taken in execution, by reaion of the mortgagee’s 
intcrcll. And tliercforc I think the coppers and fixtures ate U« 
able to the Tomkins't mortgage. 

With regard to the utenlils, (sfr. fixt. 

Where goods mortgaged arc capablfi of an a£lual delivery, 
there ought to be an a£liial delivery; but if they cannot be de¬ 
livered at the time of the contra£l,it will be I'ullicicnt, if the mort¬ 
gagee h-as tlie documents and muniments delivered to him in or¬ 
der to reduce them into pofleffion. 

The delivery of a key, is the delivery of the pofleffion, ac¬ 
cording to the civil law. Dig. 41. t. i, /. 9. 5. fl.'.-Do- 
mat. And the cafe of Brown v. HeathcoUf mentioned by hlr. 

Jullice turns upon this principle (0). (0)Aatip7«. 

It is obje£lcd, that the undivided ihare of the Hock, in 
trade, will not -admit of a feparate property, and feparate poflef- 
fion, and therefore that the pofielfion of the mortgagor is tlie 
pollelTion of the mortgagee. 

It is true that partners have a joint ftock, but their pofleffion 
is feveral, and the intejcll is to fomc purpofes fevcral j as if a 
flieriff leizes a joint (lock for a feparate debt, he cannot fell the 
whole. 2 Mod. 279. 1 Show. 173. Salk, 392. Heydon v. 

Heydon, 

• 

I^will now conlider the cafes cited for the defendants. 1 Paym, 

' aSfi. Maggot V. Mills. The claufe of the llatute of the 21 
Jac. I, was not confidcrcd in this cafe, and one would imagine 
from Lord Chief Juftice Ha//'s expreffion, that if the f.»le there 
had been made to any otlier perfoii than tlie landlord, it would 
have been fraudulent? 

1 Raym, 
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1 Raym 724* and Daw, lliis cafe admits of the fame 
obfervation as the other, and I haTC fome doubt, whether it was 
not compounded with a truft. And befides, the cafe was not 
within the 2i Jac. i. becaufu the fale was by the flier id*, and 
not by the party, fo that he did not take upon him tlic fale and 
difpofition as aTtwr. 

Saudi V. Oiulkyt 2 Will. 427. In this cafe {he Mailer of the 
Rolls dillinguiihcd betwixt a man’s own trade and the trade of 
another perfon, and the reafon of that was, bccaufe the bank¬ 
rupt was not in pofleflion, and could not deliver the goods, 
and unlcfs they could pafs by allignmcnt, they could not pafs 
at all. 

Buciml V. Royftotti Pr.CIi. 285. Was a bill of fale of the 
produce of a cargo going to fea, and it depended folcly on the 
law of merchants, for there was no bankruptcy in that cafe, and 
Lord Cowper fays, that in the cafe of a bankrupt, fuch keeping 
poflelfion after a fale, will make the fale void againfl: creditors, 
fo that this is an authority rather agmnll the d.cfendants, than 
for them. 

In the prefent cafe, the pofleflion of the goods was not deli¬ 
vered, though capable of delivery, and the^ bankrupt had the 
evidence of the partnerfliip in his hands, and a£led as owner, 
and the mortgage was a fecret to every body but the parties; fo 
that all the circumftanccs mentioned in the aft concur to bring 
this cafe within it, and confequcntly I think tliefe are things lia¬ 
ble to the bankruptcy. 


The third queftion is. Whether fales or mortgages, on con¬ 
dition, of particular parts or lharcs of trade, and the produce of 
trade arc within this claulb._ 

I (hall confine myfelf here to things in aflicn, as fuch mort¬ 
gages are like fo much of tlic balance mortgaged. 

It is objefted that this claufc docs not extend to things in 
aftion, bccaufe it fpeaks only of things in the pofleflion of the 
bankrupt at the time of the mortgage. 

But chattels comprehend things in aftion. Slade^s cafe, 4 Co, 
95, a. Things in aftion arc goods and chattels iq a perfon at¬ 
tainted. Lit. Rep, S 6 . 12C0. 1. 

If goods and chattels will comprehend things in affion, in the 
conftruftion of any aft of parliament, they ought much more to 
do fo in this, for otherwife a trader might cheat his creditors by 
afligningover fuch things} and this iscqjForced by the firft clauie 
of me aft, where it is provided, that every thing fhall be conftru- 
ed moll’liencficially for the creditors. 

It is further objefted, that things in aftion are not aflTignable 
but in equity, and do not admit of a delivery. • ■ 

If a bond b affigned, the bond mull be delivered, and notice 
mull be given to the deHtor; but in affignments of book debts,' 
notice alone is fufficient, becaufe there can be no delivery; and 
fuch afts are equal to a delivery of goods wliich are capable of 
delivery. 

Dmat* ' 



Domat, /. I. t. 2. /. 2. ^flr.9. fays, Things incorporeal, fuch 
as debts, cannot properly be delivered. This is to fhew the na¬ 
ture of allignmeius of debts by notice to the debtor. 

This claufe therefore extends to things in aBieny and all has 
not been done that might have been done by the affignec to veft 
the right of diem in himfclf, and to take away from the bank¬ 
rupt the power and dirpoftiion of them, for no notice has been 
given to the debtors. 

The fourth queftinn is, Whether die mortgage of William 
Harvi'JT s moiety of the partnerfliip ftock and trade be widiin this 
claufc? And this is the molt dilhcult queition. 

It is objefted that though Pitkr did not take poficlTion, yet 
he W'lis merely a no.ninec for Buvensy and that Stevens being 
partner before, w'as in polTcflion as . partner per mie et per 
tint. 

Ilut the queition itill remains. Whether, when Ste^iens became 
intitled to the whole ftock, he ftiould not have taken the foie 
poiTviuon cxclufive of Harr^i, in order to take the mortgage out 

the itatute? And 1 tliiiik he ought to have taken poftenion of 

v/holc. 

Tor according to the fa£t in this cafe, Harwjl at the time, 
of Ins bankruptcy continued, and appeared to be, in pofleffion 
of one nioltty of the partnerfliip Itock, bfe. by the confent of 
Stevens, 

But it is fald that the law will conftrue Stevens to be in polTef- 
(ion according to his right. 

There is no reafon for fiich a conftruftion, as Stevens fuffered 
Harvijl to coiuinue to act ihconfiftently with his right. 

Another diihculty is, that the partnerfliip ftock is in die firft 
place liable to the partnerfliip account, according to die aut!. irity 
of the cafe of P^'ke v. CroftSt Wins. 180, .and that this is no 
more than applying the partncrlhip fund, which was to pay the 
partnerfliip erctiitors, to the ufe of a partner who has made them 
a fat;sfa£lion another wayj as where one of the partners is 
charged with more tlian he ought to be, equity gives him a lien 
on the partnerfliip flock to rcimburfe himfeif. 

Blit this is» not applicable to the prefent cafe, bccaufc Harve/l 
did not borrow any of die partnerfliip money, or imbezil any of 
the partnerfliip efleffs; nor was the tranfaftion a partnor- 
fliip traufa^tion, or the money lent upon the partnerfliip ac¬ 
count. And this princip'lc of equity has never been extend¬ 
ed to private loans, but it has always been confined to part- 
^nerfliip tranfadlions, and I think it proper it ftiould be fo 
confined. 

• Ijord Chief JnJlice Lee: I agree with Mr. Jufticr Burnet, that 
dicfc fccurities are to be confidered as mortgages, and,I fliall con- 
fider them in tliat light. 

At common law it was left to the jury to confider, whether 
conveyances of tins fort were fraudulent againft creditors or not. 
Voi. I. N 



RVAti 

ttOLLt. 


r 178 3 




‘BdifitlSipt; 


lUirti ». 
RottB. 


C 179 3 


This cafe mull be determined upon the ftatuteof 21 Jrtf, I. 
The 13th of EIiz» IS only declaratpry of the common law^ and 
as all the cafes upon that (latute have been fully anfwered by the 
Chief Baron and Mr. Juftice Burnet^ I Hiall fay nothing more 
upon thefe cafes, or upon tliat (latute, but fliall confine myfclf 
to the 2 ift of Jac, 1. .becaufe I think that there die'line is dravi'n, 
and the Mrti fines are to be found there. 

The queilion will be, 

ift, Whether die mortgagee is not the true owner to whom 
there ftiould have been a delivery ? 

2dly, Whether the debts and chofes in a£lion fliould not 
have been delivered as far as they were capable of delivery ? 

3dly, Whether Stevens has had fuch a pofl'eflion, as will ex¬ 
empt him from being confldered as an owner, by whofe confent 
the bankrupt has had goods and chattels in his poiTeflion, and 
taken upon him the difpofition thereof ? 

By goods and chattels I mean fuch as were fixed to die free¬ 
hold, and might be fevered when the mortgage was fatisfied. 

'Hie general preamble to diis fiatute fays, that fcvcral defcdls 
had been found in the former flatutc, and that one of them was 
ip die power given to the commilfioners for die difeovery and 
diilributing of the bankrupt’s cllatc. The particular preamble 
to this claufe recites, That perfuns before they become bank- 

rupts do convey their goods to other men upon good con- 
“ fideration, yet llill do keep the fame, and are reputed the 
** owners thereof and difpefe the fame as dicir own.” 

The claufe now in quellion is the provifiun againfi this inif- 
clilef, and every word is to be confidercd; this cafe is widiiii 
the preamble, for the bankrupt has conveyed the goods to the 
mortgagee; and as this falls within the words of the preamble, 
there is no occafion to give any opinion whether the preamble is 
to reftrain the enad^ing claufe or not. By the 13 liliz, cap, 5. 
there was an exprefs provifo, diat it was not to extend to con¬ 
veyances boH&fidei and diis was the diiliculty for die commif- 
fioners to difeover. 

I apprehend diat die diredion diere given, that if any perfon 
(hall become a bankrupt, and have in his puITcnion goods, Isfc, 
was to remedy the inconvenience that arofe in injuries upon the 
former Ilatute, whether the fale was bond fide or not, by making 
the reputed ownerfhip bf the bankrupt, the real ownerfhjp in 
him for the benefit of his creditors, becaufe if the true onvner fuf* 
fers the bankrupt to become the reputed owner, he deprives liim- 
felfof the benefit of his.conveyance, and the bankrupt having 
gained a credit by his means, and hurt his other creditors, hfi 
(hall be in no better condition than they are. 

Is the mortgagee then the true owner ? 

The 21 Jac, i»f» 13. deferibes the mortgage in thefe words: 

If any jierfon that becomes a bankrupt ihalT convey or aiTurc, 
** CtV. any lands, tenements, hereditaments, goods, chattels or 
« other eilate, unto any perfon upon condition or power of re- 
** demptioo at a day to come, by payment of money or otlieri* 
^ wife.” 



This is the defcription that the ilatate has made of a mort¬ 
gage* not only of land, but of goods upon condition. Ce, Ut, 
210. a. If a man makes a feoffment in fee, upon condition that 
the feoffee fhall pay the feofibr, his heirs or afligns, 2o/. at fuch 
a day, and before the day the feoffor makes his executors and 
dies, the feoffee may pay the fame either to the heir or the exe¬ 
cutors, for the executors are ins affignecs in law to this intent* 

But if a man make a feoffment in fee, upon condition that if 
the feoffor pay to the feoffee, his heirs or alfigns, 20/. before 
fuch a feaff, and before the feail the feoffee maketh his exe¬ 
cutors and dietli, the feoffor ought to pay the money to the heir 
and not to the executors ■, for the executors in this cafe are no 
affignecs in law, and the reafon of this difference is given in the 
book, that the feoffor hath but a bare condition, and no eftatt 
in the land which he can affign over; but in the other cafe the 
feoffee hath an eflate in the land that he may affign over, which 
is in other words faying, that the mortgagee is the owner, and 
has the intercH: in him ; and a Cro. 344. cited by Mr. Juffice 
Burueit as to the diilerence between a pawn and a mortgage, 
goes to the fame matter. 

The difftrrence taken betwixt conditional and abfolute fales, 
and the cafes thereon, have been obferved upon already. I /hail 
only mention one of them. Stone and Grnpjon^ 2 Bulji^ 206. 
That cafe was a condition upon a future confidcration. The 
words of I.ord Coke which are relied upon are, that the pofleflioti 
of the mortgagor was not fraudulent, but if it had been an ab¬ 
folute conveyance, it would have been fraudulent. 

I look upon this cafe to have been determined intirely upon 
the ftatutc of 13 Ellz. e. 5. and the common law, the plan of 
which Itatute differs from that of the 21 ync. 1. It is againlt 
fraudulent conveyances, with a provifo in favour of convermccs 
kot/a Jidit whereas the a£l; of the 21 Jac, i. fuppofes a fair con¬ 
veyance, but deprives the party of any preference, becauA: he 
does not give proper notice of his conveyance, and it feems to 
me that the cafes upon this ftatute are more like the cafes that 
may happen upon the regiilring ads, where a perfon does not 
regiiter, and fo lofes the priority of the fccurity: fo here the 
donee is not to fuffer the donor to continue in fnch a pofieffion, as 
is preferibed againlt by the ad. And though the cafe cited is 
not material to the point in queftion, yet I think nothing of 
what was faid in that cafe eltablifhes a difference betwixt a 
conditional and abfolute fale; yet it is material, that a mort¬ 
gagor, who continues in poffeflion, is before the condition bro¬ 
ken tenant at will to the mortgagee, which (hews that the mort¬ 
gagee muftjbe conddered as the true owner of the land. 

As to the other cafes cited to eilabliih this difference betwixt 
• conditional and abfolute fales, I (hall not go over them again, 
hecaufe they have been fully anfweredt 

Stevens v. &/?, (a) jth of yuiy 1736, is a cafe in point on a 
mortgage of a perfonal thing, and Lord Cowpet^t faying in the 
other cafe is an authority upon this queftion, though upon an- 
odierpoint} for he fays in Bucknall and Ro^Qon, Prt Cb, 287* 

N % That 
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KtAtt T. That ** fuch a keeping poflcflion after*a fale as is clefcribcd hj 
.Roxli. which is a poflcflion with the liberty of the 

** (rifpolliig the goods as his ow-n, would make tljc bankrupt’s 
«* fale void agaioft his creditors by die Ralute: this cafe thcre- 
« fore inuft be confidcred as an a’uthority to the fame piirpofe 
’ *< with that, determined by Lord Talbst^ and both determine the 

queftion with regard to fpecifick goods.” 

1 am of opinion, it will be the fame as to the fliarcs of the 
partnerfliip llock, partly in polTeflion, and partly in aclion, and 
as to all chofes in adion, as debts capable of being afligned in a 
court of equity. Some books indeed, as ^nvlnb. p. 498. edition 
the 6th, feem to countenance an opinion diat goods do not in¬ 
clude bonds, For notwidiftanding he fayK, that by gc/'Js 
the civil law imdcrftands not only things in pollL*nion, but alfo 
things for which a lawful adion may be had •, yet in the fame 
page he lays it down, that, by the’laws of this realm, the word 
goods is otherwife underftood, and never includes thitigs widt h 
are of the nature of freehold, nor things in adion, as a debt 
upon a proniife, or obligation (i). So C«'y/t’’s cafe, 8 Co, 32. 
carries fome appearance of the like opinion, where it is fild, 
that an innkeeper is anfwerable for ilic lofs of a bond, being 
obliged to keep the goods and ckattcls of Ixis gucll, for though 
it is there fiid that goods and chattels do not properly compre¬ 
hend charters and evidences concerning a freehold, or inheri- 
r . l3l ] tance, or obligations, or other deeds or fpeciaUics being things 
^ ** in adion, and yet, in this cafe, the writ againft an hoiller tir 

innkeeper is expounded to extend to them: I apprehend that thefe 
opinions were grounded upon the notion, that clioies in adion 
did not pafs even by ftatute, any more tliaii they were gr.int- 
able by a bargain and fale, (*fc, but tbere are fo many authori¬ 
ties to conttadid them, that I take that point to be fettled. 

A corporation cannot take a recognizance or obligation in 
their publick capacity, becaufe they camiot take a chattel. 
Catalla comprehends a right of adion, and is the only word in 
the ftatute to give this right. 11 Co. p. 1. b. Ford and Sheldon*^ 
cafe. This point was in queftion, whether chofes in atlion 
come under the w'ord goods, and it is there faiti, that perfonal 
adions arc as well included within this word goodsy in an ad of 
parliament, as goods in poflcflion. 

If goods and ekattehy in the ftatute, include chofes in adion, 
all things arifmg from the fale of the jpint ftock arc fubjed to 
the aJhgnces, as they follow the nature of the goods ihemfelvcs, 
and Mr. Juftice Burnet has cited cafes to flicw that they are fo, 
where the thing can be difcovcrcd. 

S-wynb. 506. 6th edition, is upon the fame foundation: If a 
man devifes his moveable goods to B, and his immoveable to C. 
upon a queftion how the debts lhall go ? He fays, thofe debts* 
which did arife by occaflili of die things moveable, and for die 
recovery whereof there lies an adion jicrfonal, belong to that 
perfon to whom the teftator did bcqucadi his moveable goods •, 

(i) See Cbapmau v. Harty I Fr/, *73. MooreMoercy i Bro. Ch, J?.-/. 1*7. 
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which thews that the produce of the goods srerc of the fame 

nature with the goods thcmfclvcs. 

As to Stevens's inortpgc, it being made to Potter in truft for 
Stevensf it is, to l>e coiiilJcrcd as a mortgage to Stevens i and as 
to the objet^ion that S/evenSf being in poHcilion, wanted no 
new poflcinon to be delivered, the anfwer has been given, TJjat 
Harveji had the poflcllion with tlie confent of the true oHvner, 
wliich he ought not to have had. 

Croft V. Pykci 3 Will. 180. is the cafe that was called a ne¬ 
gative one. 

Though this has been no where determined; yet one may 
ufe a citation from a Civil law book, not as an authority upon 
which a judgment is to be founded, as it has not been re¬ 
ceived heie, but as the opinion of learnctl men, and for this 
fayitig he cited and Diivrs from 3 mjnufcript 

note, wh' ie 1 /ird Chief j'ldicc Holt advances the fame thing, 

I fljall liuivrore mention Don,if. lih. s. Jo. where he f.ivs, 

debts n.vlng by t!ic p.irtncrlhip, and tlicir other charges, are 
to be borne out of tlic common liock, otiiorwife as to the money 
borrowed hy a partner which ii.is not been applied to the cora- 
nmn liock. 

1 insUition this to prove that the partncrllnp (lock is no fur¬ 
ther f'ibject to ilcbts from one partner to another, than as the 
money has been applied if> the partncrlliip trade. 

np.uj lijc wli.-lc. the ii-.iti t; is the ru’c to he followed in this 
rafe; the intem of it wa - to prevent bankrupts from acquiring 
a lalli, credit, and to punilli acccilbries by the lofi of the priority 
of their debts. Whether this was a wife provifion or not, is 
not for us now to determine. It mull be followed as long as the 
adl continues in force. 

Lord Hardwich Chancellor: this is a quelllon of great con- 
fcquence, I will endeavour to reduce the grounds I go upoti to 
fomc general heads. 

ijlf Whether any mortgage or cotiditional difpofition or 
conveyance of any goods and chattels is within tlie 2i Jtu\ i. 
Ct 19* /• ®II. 

idlyt If any is, whether the prefent mortgages, and which 
of them are lb ? 

3£//;', Whether the mortgagee of the moiety of the partner- 
ihip's (lock, l^c, is within the acl ? 

tfli Whether any raftrtgages, or coiHlitlonal conveyances of 
goods are within the a£l i 

Under this general quellion, I fliall not enter into a particu¬ 
lar (Urquifition of the two points made at the bar. 

i/, If the enafting claufe extends to all goo Is in the cuftody 
.of the bankrupt, whether his own originally or not, or whether 
it is to be reflrained by the preamble, to goods only, that were 
originally the bankrupt’s. 

Or, 2i//y, Whether chofes in aclion are within the claufe ? 

* N 3 For 
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For as to the firft, the Chief Baron has entered fo far Into the 
conftrudion of it, as not to leave any room for doubt: how* 
ever, let the conftru£lion be what it vt ill, the prcfent cafe, as to 
this point, is within the a£l, bccaufe it is nut difputed but that 
all the goods here in qucftion were originally the bankrupt’s, 
and were mortgaged by him. 

But ftill in this refpc£l I fliall not fcruple to declare that I 
am ftrongly inclined to be of opinion with Lord Chief Juftice 
Hoitf and my Lord Chief Baton, that this claufe is to be re¬ 
trained by the preamble, and differ from Lord Cowper in the 
cafe of Ct^Mant, Gallant^ l Will. 314. (l). 

As to the other point, it has bten fully cleared up, that r/ fes 
in aSion are properly within the dcfcnpiion of goods .mu chat¬ 
tels in this clavfe. 

But I will add one argument: It is that the con^ni£tion 
which has been put upon this claufe is fiippoitcd by the next 
immediate precedent claufe in the a^. it relates to batikrupts, 
who by fraud make themfclves accomptants to the king to de¬ 
feat their creditors, wdierc there is a power given to the cor.'f- 
fioners, to difpofe of all lands, tenements, hereditaments, goods, 
chattels, and debts of the bankrupt fo extended, to and for the 
ufe of the creditors, and yet, when it comes to the provifion, it 
refts intirely upon the words landtf and chcttels^ 

and was dcfigncd to comprehend all kind of perjciul pi''pertyi 
whether in pofleffion or aSlion only. 

In 12 Cb. Ford and Sheldon's cafe, it is laid down, that in an 
z£k of parhimcnt the words goedi and ehttels take in chofes m 
aGion, and the contrary opinion feems to lu\e ariftn upon 
• quellioDS on grants, and bargains and falcs, by which they 
copld not pafs; hut an a£t of parliament, which may pfa any 
thing, will take in the whole. 

The aim of the legillaturc in all ftatutes concerning bankrupts 
was, that the creditors fhould have an equal proportion of the 
bankrupt's efTefls as far as polTible. 

And it was intended that this adt fliould be confirued benefi¬ 
cially for the general creditors, and it is fo declared in an un- 
ufuaJ manner in the firfl: claufe of the adl. 


Tbc scMrti The general view of the provifion now under confidera- 
view of the pio- tion, was to prevent traders from gaining a deluGve credit from 
iSrtte^topre- * appearance of their circumilances, to the mifleading and 
Wilt traders from deceit of thofe who (hould trade with them, and the legiilature 
a deinrtve thought they had done this by ful^e^ihg all things remaining 
^'ippcarancc ™ poffcffion of thc bankrupt, to the creditors under the 
sfnsu cifLum- commilfinn, becaufe where the vendee leaves die goods bought 
•“>***• ^ in the poflefiion of the bankrupt, he confides as much in die 

general credit of the bankrupt, as that creditor who has taken 
only a bond or note. 


' (t) So ante 174,175. 1 Vef. 365,371. l Vef. *43. See Crrfpigny v. 

Lo^ Ha*>dmcke ieemi atfo to have been 4 Dura, and 793. 
of the iame opinion, in fFejl v. Ship, 

la 






In fuch cafes, the bankrupt had it in his power to fell all the AvALt 
goods the next hour, and the vendee or aihgnee could npt claim 
them from the buyer, but could only have a pcrfonal rcipedy 
againU the bankrupt. 

All this holds as well in the cafe of conditiohal, as of abfolute The flatote -ef 
fales, and if the court (liould make a different determination, it **“**^* *•< 
would be contrary to the cafe of Stephens v. Se/r, determined by cMdiSonaUr 
l.ord Talbott and to BuchUmd v. Ro^otiy by Lord Cowperf and vrelt m abfeUtt 
to the implied opinion of the laft in Cepeman v. Gallant. ***•*' 

I chufe to forbear obferving upon the words of the claufe, be- 
caufc that has been done already. 

'i’hc Icgiflature has explained it’s fenfe by putting the words 
true ownerf in oppofition to the reputed owner. 




The 2d queftion is, Whether any, and which, of the mort¬ 
gages arc within the ftatutc ? 

According to the authority of tlie cafes which have been men¬ 
tioned the mortgages of the loth Dec. 1737, and of the 6th 
aiid 7th of Sept. 1738, and fo niuih of the aflignment to 
Stevens^ as relates to the ulcnflls not llxt to the freehold, and 
alfo the morti’agc of the 6th of March 1738, are within the 
ilatutc, and made void by it. 

If It was to be laid down, that a fliare of the partnerfliip 
trade, fsfe. mortgaged to a partner, is not neccllary to be de¬ 
livered 't would If-t in all tlx inconveniciieics which were to be 
prevented by thitj ilatute. 

*As to chofc:. in adion, equity ought to follow the lav/; if it 
docs not, infinite mifehief would follow. It is eafy to turn a 
legal into an C(iiiitable intcreft, and if pariiamentary provilions 
as to a legal intcrcll were not to be followed as to equitable in- 
terefts, it would defeat the ad. Thus upon the Popiri ads, 
tho* penal, Uie confuieraiions and rules are the fame in equity 
as at law. 

It was faid, that the mortgages to Potter for the benefit of 
Stevensy niuft be conlidered as a mortgage to Ste^vnsy and it may 
be generally right to confidcr it fo; though yet, as a judge in 
equity, I am inclined to carry It farther than the judges at com¬ 
mon law have done; for whatever intcreft palled of the perfonai 
things, palled in law to Petteri and if the cafe had been at com¬ 
mon law, a court of law would not have taken any notice of the 
truft for SietmiSy and tljeo by tlie ftatutc this aflignment had been 
void at law agaiiift ike commijfionersy and a court of equity would 
never fet it up here. 

And therefore I make a difference betwixt fuch things as, 
being aflignabic only in equity, gave no title to Potter at law; 
for as to tliefe tlie mortgage is to be confidered as being niadc 
dircdly to Stevensy bill as to thofe things, in which an intcreft 
paffed at common law to Pottet'y t tliink Potter is to be confidcr- 

ed as having the legal property. 

N 4. As 
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tnde, &r. more* 
giiged to a put¬ 
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As to the queftion, whcdier partnerfliip ftock is to be firft 
Howfo V er- **‘“^*' partners, it was never carried furrlicr 

' Aip<h)[rfi"iU- than to debts contrafted relative to the partnerihip, cither after 

•Ustothirdebtsof the bankruptcy, or death of one of the parties. 

.^utocn in the 

' Wbr^eMepirt- ^VTicre a partner lends money to another generally, and it is 
iieriend:ni!>-ry Hot entered in the partiicrllnp books, it is faid he gains a fpeci* 
» another prt- ypQ^ t]jg borrower, and lliall be preferred to 

andititnot * fep.iratc creditors; but 1 find no foundation for this, after a 
tnterml in the bankruptcy, nor after the death of a partner, where hts effects 
b»iuVhe^ioci have become fubje£t to the rule of diflributing aflets. What 
not^o afpccU cquity there may be between partners themfclves, on fettling an 

another thing. 

tower.** * Crofts Pyke^ 3 /Fw/J. 150, is as ftrong a ncentive cafe to 

this purpnfe as can ' all that was contended for there, being 
that he might retain as executor. 

If it fliould be determined that one partner nHM-.ld gain a fpe- 
clfick lien, by lending money to the other upon the parinfrJhin 
ftock, it would open a door to great fr: a !, and give a rnoel; to 
tliis aO:, M'hich is made on purpofc to prevent a n!fe atid tlelu- 
live credit. 


I will take notice of one thing jv.cnticncd by Mr. Jullice 
Btirtutf and the Chief Jufliee. 

It has been faid in this caufe, that great mlfculof might arlfc to 
trade aaid credit from making fecuritics of this kind void, bo- 
caufc it might prevent perfons from ufing tlicir credit in trade, 
and that they will not be able to make a fecurity, without erpof- 
ing their circumftances to the world, which may linrt their cn-dit. 
On the other fide it has been argued, that a dcluflvc credit i^ 
{till of more dangerous confcquence. 

C *85 3 I will not fay but fome inconvcniencics may aiifc on each 
part; but 1 agree wdth the Chief Jullice, that, as it is a law, it 
muff be adhered to, and we rannut depart from it. If any in> 
convenience does arife, it is for the confidcration of the legifla- 
ture whether it ought to be allowed or not 
But this I will fay, that very great inconveniences may arife 
by giving an opportunity to people to make fuch fecurities, 
find yet appear to the world as if they had the ownerfhip of all 
thofe goods of which they arc in poffellion, when perhaps they 
have not one (hilling of the property in them. 

And furtlier I will venture to fay, that it was the delign of the 
^ of parliament to prevent this; for the a^ was made in the 
iimplicity of former times, long before thofe large and airy 
notions of credit prevailed, which have been lince inrrod;iced. 

This aifl is a law, and I concur with my I.ords tlie Judges in 
the opinion that they have given, and the conffrudion that they 
have put upon it; and do therefore determine that thefe mort¬ 
gages and fecurities are qot a lien upon the bankrupt’s effate (1), 


Vf, {%) EdveatJs V. Harhen^ 2 Dura. See alfo Fxditier v. Cfcj, i JSra. CA* 
587. BamftrdH. i&iJ, 59.|. Jlef. 125, 2 Ditn. (if Eaftt Rtf, 451, 






T H E caufe coming on again for dire^Vions, and a qucf- *• 

tion avifing, whether a debt could be fet off within the * * 
provifiois of the llrituics of lankrupts ? J 375>S.C. 

l.'jri! Chmvclkr laid, that under the aft of the 5th of George Aper&nmtyrrt 
the Second, perfons might fet off debts, as that acl extended to offadebtm^ 
all mutual dtlits, though independent of, and not rolativc to the 
mutual credit between the bankrupt and otlscr perfons in the JekUvTto 
courfe of trade, and though the debts were of fuch a nature as mutual credit 
could not be brouglu into a general aecouut (i). the*4d^L*"^ 


(I) fiiV/u/i V. ante 1 26, 


On the Petition of Richard F/yn and Richard Fields Merchants, 
m the Bankruptcy of Hugh Mailcus. 

T H E petitioners being at Liverpool the 
laft, and purpollng to be concerned 
plantation tar, they found on enquiry a quantity tlufeof to the 
•amount of 500 baruli'. lying on the quay of LhcrpocJy which 'tioiers two 
Hugh Miithctvs^ a merchant id' that town, had then imported for 

#*1 1 1 ** \ X X 1 f cl& 0i tSTj At tlui 

fa!e \ whereupon iJic petitioners and cr.iric to :iii agree- uco. ^x.^cr 

nicnt together on the 8tli of July^ whereby Jtfuthnvs fold to the *>»»!. w>s th« 

petitioners two-thirds of 500 barrels of the faid tar ai the rate of a^eed &*^uld*b« 

pj. prr barrel, and tire other third he agreed fliould go and b>■ cTOfi^'.icd tope- 

configned to the petitioners for fale at his rifque, on his own 

count, atid that he (hould be at the charge of cartage and p-a-OTaonw^owa 

terage, and {liipping oil the faid 500 barrels of tar, and that the account, and 

petitioners fhould fell his lhare of tir free from charges of^ 

o at the charge of 

commilliojl. Cirtage aud 

terage, and utp- 

ping off the whole, and Masht^ot accordingly caured the tar to hr put into a w • ho ifo of hia own, fur 
the purpofpi of the agirenicnt: Prtitioners a; the fame urac paid M,\tkn«i in Lendut bill; tso/. dw 
amount 0 / wo-thirds, and Mitiivit made them out a bill of pirccls. JlfcttriV! .ifienvardj becainut« 
banicrupt, and tlv. l. kc polieiiion uf the tar, a% they found it rrmui“iig in hia warehoiifil. 

ThitU not wunm the n.tcnttf the at of I. ebm 19. which meant to guard a,aind leaving goods,in 
the fcffepinK, eider, and d'-j) f,thni,f bankrupts-, but here was only a mere rcmpoiary cuftoily, dll the 
petitioners liad a.> opportuiiiiy -if shipping it oif to Irehmd. The pciiiioners inti Jed lo twe-taitja of the 
tar, and the aififucesoid^-reJ 10 deliver the fame accurdingli. 


beginning 
:!lier in nurchafinsr 


Cafeps. 




And it was further agreed that tlie faid tar fliould he removed [*185 J 
from the quay, and lodged in a warehoufc until the petitioners 
fliQuld give orders for the fliipping the fame oil' as opportunity 
offered, they having none at that time; and accordingly Mathews 
eaufed the /aid tar to be put into a ivarehoufe or cellar of his oten, fr 
thepiirpofis of the faid agreement. 

The petitioners at the fame time paid Mathcivs In LenJen 
bills for 150/. being the amount of the value of the faid two- 
thirds of the faid tar agreed for, Mathews alfo at the fame time 
made out hnd delivered the petitioners a bill of parcels of the 
faid Jar, in the w'ords and figures following; Liverpool, Sth July 
1748, Richard Flynn fl/w/Richard Field, bought of Hugh 

Mathews two-thirds of 500 barrels of plantation tar, at 9 s. per 
barrel^ the whole ainount 2251. whole lo be fid by faid gentlemen 
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“pr aemtnt as follovsst i<wo»ihirds their account X50I. one^thiri 
Hugh MathewMV account 751. Hugh Mathews to hear charges of 
cartage and porterage in fending off, then received hills on London 
amount 150I. •when paid is infill of their part, 

per Hugh Mathews. 

Mathews the beginning of Augujl lad became a bankrupt, and 
the afTignees under the commiflion ifTued againd him, have taken 
paiTeilion of the faid tar as they found it remaining in his w'are- 
iioufe, and being doubtful whether they can deliver the fame, 
with fafety to themfclves, to the petitioners, the aflignees and 
Flyn and Field have agreed to be determined by Lord Chancellor 
on petition, which came on now before his LordHiip for di* 
regions. 

The queRion arofe on the following claufes of the 21 of i. 
eh» 19. 

“ For that it often falls out that many perfons, before they become 
bankrupts^ do convey their goods to other men upon good coii/idera- 
•* tio/ii yet fill do keep the fame^ and are reputed the owners there- 
iff and difpofe of the fame as their oirn j 
** lie it enacled, that if at any time hereafter any perfon or 
** perfons fliall become bankrupt, and at luch time as they fliall 
** (o become bankrupt fall by the confent and per miff on of the true 
** owner and proprietary have in thtir poffejfton^ order and dijpofition^ 
** any goods or chattels, whereof they fall be reputed owners^ and 
“ take upon them the lale, alteration, or difpoiition as owners, 
** the commiffioners (hall have power to fell and difpofe thejame 
** for the benefit of the creditors, wliich Ihall feck relief by the 
*' faid cnmniiffioii, as fully as any other part of the cflatc of 
tlic bankrupt.” 

Mr, Wildhraham for the aflgnees. 

There arc two forts of pcrlbns afFe<fled by tin's cl uife. 

1. Perfons who arc purchafers of goods, though for a good 
confideration, or true owners of goods, and who yet leave tiieni 
in the hands of the bankrupt. 

idlyt The creditors of bankrupts. 

The intent of this law was to prevent perfons intrufting 
traders witli the pofieinon of goods where they have not the 
property; polleflion gives a fpecies of property, and a pollelibry 
property is a good property againft wrong-doers. The poflefilon 
always creates a prefumption of abfolutc property, it makes a 
man die vifible owner, this fpeclous ownerfhip creates a credit, 
and draws in innocent perfons to givo credit upon the faith of 
appearances; if they are falfc appearances, they are drawn in to 
give credit to that which has no reality, but is merely fi£litious. 

This a£l of parliament intends to remedy that inconvenience 
by preventing this praftice, and in order thereto impofes a penalty 
upon fuch practice, whether it arifes from defign or inadvert¬ 
ency, 

-Lord Chancellor: I think this caf(( is not within the intent of 
the ad of parliament, which n^ea^t to guard againft* leaving 
goods in the pojfffon, order^ and di^f tion of bankrupts \ but here 

it 
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It was merely a temporary cuftody, becaofe the petitioners, the 
buyers of the tar, had not an opportunity of felling it by fliipping 
it off im nediately to Ireland. 

It cannot with any propriety be fald the tar was in the erdert 
diJl>'ifitlon, or pmver of the banhruptt and therefore not witliin the 
aA of parliament. 

Upon the foot of the agreement between the petitioners and 
Mitheiosy this is to be confidcred as an undivided property, of 
which they were tenants in common; there mult be a poflcition 
of thofc goods in one or other of them, and the pollcllwm of one 
is the poffeflion of all, and therefore the petitioners, sire intitled to 
twtvthirds of the tar, and the aflignees mult deliver up the Amie 
to the petitioners (i). 

(l) So M'eft V. Skipt I J'ef zjj, 243. 456. iraJlir v. Burncl, Diug. 


(X) Rule as to CipyhoUls under a Cnntnffim of Ba/ilrupts. 
Drury v. Man^ furvlving Aflignee of Jchnfn, a Bankrupt. 
Fide under the Divfisn, Rule as to j^Jf^neci. 


(Y) Where Ajjigmes are lirhle to the fame Equity nvlth the 

Bankrupt. , 

Brown v font's and others. 

T he bill in this cafe was brought by the alTignee under a 
commillion of bankruptcy againlt Reger li’it'll.imSy to have 
a real eltatc belonging tn tlie bankrupt foKl. 

The queftions in this caufe arofe upon a fettkment made by 
the bankrupt of this eltatc upon his wife and ciiiulicn after ir. ir- 
liage. 

The Attorney General for the plaintiff ftated the fettlcment to 
be made on the 8tb of yUiguf 1732, between IFH/iatns 

and his wife, and Richard Blencocj ami the defendant Brown, 
ftnd another ptrfon as trultces, recited to be in conlideratton of a 
marriage already had, and the fum of 1000/. paid as a marriage 
portion to Ullluims by Blencoe, who was brother to his wife 
and for fettling a jointure, and conveyed to the truftecs to ti c 
feveral ufes following: 'lo Roger Williams for life, and from and 
aftemhe determination of that cllate to tlie truftees to preferve 
contingent ufes during Roger Williamsh life, and from and after 
his deccafe, to Elizabeth the wife for her jointure, and after the 
deceafe of hulband and wife to the ufc of tlsc trultecs for and 
during 99'years, on fuch trulls as herein and hereafter exprefled, 
and after the determination of that cllate, to the -firll and other 
fons in tail male. 

There was no declaration of the ufes of the term of 99 years, 

nor any receipt iudorfed on the back of the fcttlcmcut; and as 
' there 
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Though the 
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mufthe. where 
rii-y have a 
tuni'rtor right ta 

Q^h'.r peillkA. 
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•town there whs no declaration of the trufl: of the 99 years term, hi 
the refulting life or trufl: will revert to the Imiband who 
gave ir, and therefore will enure for the benefit of the creditors 
of the hufband. 

Mr. Bronvn of the fame fide. 

The circumftances of fraud in this cafe ai:.^ very ftrong, the 
fettlement was not made till ten years after marriage; Roger 
iyUltams the hufband never thought of tliis deed or mentioned it 
on his lafl: examination, which is very furpicious, and looks like 
• plank laid hold of to fave them from ihipwreck. 

Mr. Solicitor General for tlie defendants, die wife and chilo 
dren. 

Roger Williams w'as no trader in X 732, and the act of bankrupt¬ 
cy was not till fix years afierw'ards. 

If it was a mere voluntary fettlement, perliapri it could not be 
fupported againft the cieditors; but there are many agreements, 
after marriage, whieh may be fupported as fair, and for valuable 
confidcration. Scett v. Ball^ a Lev. 70. A queftion between 
purclvafers and tlie ifliie of the marriage, whether an agreement 
after marriage w as for a good and valuable eonfidcTaiion ? Lord 
f 189 J Chief Julticcfaid, the court in family agreements do not 
nicely cllimate the value of the opiates, but only whether it is a 
fair and honeft agreement. 

The fads in prefent cafe are fliortly tliefc: Roger Wil. 
Hams was feifed of this efiate in 1722, had only 150/. with liis 
wife at that time, and no fcltlemcnt then made; Mr. 
her brother applied to Roger Williams to make a provlllon for Lis 
filler i Roger Wiliams faid he would not Jo it for nothing, on 
which Blencoc agreed to advance loool. the 24tiiofyw;f 17 <2, a 
receipt was given under the liand of Roger Willunns to Pciiitig- 
hnl an attorney in the following words: Received of my brother 
■ Richard lilencoc, the fum of 6co/. by the hands f Mr, PoUingliaJ, 
in conf deration of thejettlement to he made upon my wife. The fet¬ 
tlement was executed in Augnjl after: Ri.hard lilencoe died the 
OSl'.btr following, and therefore the rcmainirig 400/. was never 
paid. 

'I’lierc being no receipt indorfed, is fo far from being a cir- 
cuniftancc of fraud, that it fliew's the fairnefs, becaufe, as the 
whole xcoo/. was not paid, they could not properly indorfe it. 

In anfwcr to the objcClion of the 99 years term having no 
declaration of trull, it inuit be conlidercd as if the hulb;ind was 
contending. All the ufe.s flww it to bb a marriage agreement j 
the limitation indeed is to trullccs generally, but is decl;^d to 
be for fiu h a trufl as is thereinafter exprefled. 

The term is to Hand no further than it fliall be thereafter de¬ 
clared, and the very nature of tlie agreement flicws, that it cannot 
refult for the benefit of the hufband, and it is demonflration to 
a court of equity, that it could never be intended that the ufes 
of this term fhould be for his benefit, becaufe it would make 
the limitation to the Tons of no value: there is no doubt Uien 
but the parties meant it as a provifion for younger children, 

and 
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and tlie want of tlie formal deed, a Icafe for a year, nc »»owii«. 
material. < 

'• Mr. Attorney General's reply j the fa£l proved is,* that this 
fum of 600/. was in coiifideration of a fettlement to be made# 

It is pretty extraordinary that this fum fliould be paid three 
months before the fettlement executed. 

To make this a confidcration, it is incumbent upon tliem 
to flicw it was the money of the brother, but it is exprefled to 
be in confidcration of 1000/. in hand paid for the marriage 
portion, but not faid to be paid by the brother Mr. lilencoe\ 
neither has he figncd the deed; now if he was a party con- 
traeling on his own account, could it be tliought he would not 
have figned the deed ? 

It docs not appear that this was a portion which could not 
be received w'ithout coming into a court of equity; therefore 
it is hard to fay, that this is fuch a confidcration, that the 
creditors of the hufband fliall not have a falc of the cllatc with¬ 
out eftabliniing the provifion for the wife: this is not a fet- 
tlcmcr.t to he carried into execution, therefore the court mult 
take ir on the very terms on which it Hands. 

Lvtl Chj/wUor: This cafe is made out to my fatisfaclion. [ i go ] 
Tho’ the court will fivour creditors as much as they can, it 
mull be where tliey have a fuperior right to otlier perfons. 

The quellions in tin. caufc are, 

i,^, Whether ih.e deal is to be confidcred as a valid fettlement? 

2r/(y, If it be, Whether the creditors can claim any benefit 
umlcr the fettlement ? 


Now as to the firfl: It depends upon /Ae confuJerathny for it 
mull be agreed ; if the bankrupt has made a fettlement without 
confnlti\tfion, it is not gnoil. This is a queftion of fad, and is 
lulliciently proved to f.itisfy me. 

It is admitted, if a fettlement is made before marriage, Afetd«nent,-,f. 


though without a portion, it would be gooti, for marriage it- 
lelf is a confidcration (1), and it is equally good if made after 
marriitge, provided it be upon payment of money as a portion, 
or a new additional fum of money, or even an agreement to 
pay money, if the money be afterwards paid purfuam to the 
agreement*; this is allowed Ixjth in law and equity, to be fuf- 
ficient to make it a good and valuable fettlement (i). 

The receipt Roger IViUiauu gave for the 600/. makes it very 
clear it was the tnoncy of Blenae the wife’s brother, for the 
words arc in esn/nUration of my making her a joint are^ or marriage 


ter ni 4 rri.<jr 
gotid, it'ic be op. 
onpij^niencot' 
money i< 4 .a por¬ 
tion, or 4 new 
additional fum, 
or even an 
agnmtat to pay 
money, if afier- 
paid. 


fettlmentrn 

It has been objeded, that this is a recital only, untler the 
hand of a bankrupt, and therefore fufpicious; but to take off 
she fufpicion, the fon of Pottinghal fwears, he faw this receipt 


(1) See Ex parte Marjh^ ante 158. iilutjh, Ca.temp. Ti!L 6 ^. ff'erJ v. ShnU 

Lai.o/ V. pift. 2 Tc/. 44;. /tf, 2 VeJ, 16. lijaovv. Jiji.ot’t 2 

(2) Such fettlement good not only H'hreter v, Caryl^ AntO. La ^ v, 
agatnd (■reJilo's, but againll purchafat. Atho\% pfjL i 'ool. +44' 44^* 

ColviUe V. Parker, Cro.'Jac. ijS. yotthi v. 


in 
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^ hts father’s hands in 1732, fix years Isefore Roger 
■■■■ . J«»M* ^tnitruntcY. 


Pinkniptcy. 

Another objeHion is, that the 600/. being paid before die fct- 
tlement made, therefore it cannot be deemed as the confider* 
ation of the fettlement. 


^ A confidcration executed, is as good to fupport a fettlement, 

as it is at law to fupport an ajfumpftty to pay money at a 
future tipie. 

It is further objected, that it docs not appear on the face of 
the receipt, that it was the brother’s money, but might be the 
wife’s, and confcquently a chofc in adlion of the wife’s, which 
the hatband might have recovered in poflrcflion. 

Suppofing it had been fo, if it had been in the hands of the 
brother, and the filler had been married indifcreetly, and the 
btbther holds his hand till the hufband makes a provifion, it was 
honellly done, and is no more than what the court would have 
done, and will equally fupport it, as if a bill had been brought 
againlt the hulband to make a provifion for his wife (i). 

The creditors Hand only in the place of the hutband, and the 
ilatute of the i Jar. i. cap. 15. was made to put creditors under 
a commiilion of bankruptcy in the fame condition with creditors 
under the ilatutes of the 13 and 27 Eliz» 

It has alfo been objected, that this is a defe£live fettlement 

wittre creJilor ^ ^ ^ 

«ui have note- * But notwithilaiiding the court willaidcrcditorsagaindde- 

. medyatlaw.but feflive or fraudulent conveyances, and without confideration, 
comt voluntary fettlements, yet if they have no remedy at l:«w, 
frill moke them but muft conie into equity, this court wilt make them do 
do equity.^ equity, which brings it to the cafe of Toylor v. Wheelery 
C**9* 3 9.Vern. ^6^*. 

. Though in a The fame equity w'ill arife in the cafe of a conveyance by 
nonveyance by leafc and releafe, the Icafe being loft, «locs not at all concern 
fubftance of the cafe, and a confideration being proved (3), 

.dtng, yet ifa though the Icafe is milling, yet the releafe will amount to a 
tonideiadoabe 


foooed, the releafi; erill. amount to a covenant Co ftand feiacd. 


* A. mortgages copyhold land to B. but the furnnder not being prefented within 
the time limited by the enftom, became void. Altcrwards A. becomes bankrapt. 
On a btU by S. agatnA the aUignees, this defective (urrender wav made good. 


(1) Soilfcor V. Free. Cha. 22. 

Mideilcceme v. Merlrj}, poll, a vol. 519. 

WhteUr V. Cwyly Amb. 121. Waul ^t, 

[ 'SbaSety 2 Vef. 17. Like v. jBerrij/ord, $ 
‘- Bro.'Cba. Rep. 366. 

' {1)FideNeguiytRnnal, xKeh. \t.Ford 
. t. Or^t Mod. Ca. 44. 1 Salk. 286. S. C. 

(3) u e. a confideration of Marriage or 
\MiU% for a confideration will 

f,ltoc raifiB an ^ by way of covenant to 
> Aand lieiftd. For the reafons of this 
'‘diiUndion, the reader is referred to the 

2 


editor’s effayon Ufis and Tmfityfei. yjS* 
See allb v. Spilkty pofi. a tW. 149. 
Here we mall obferve, that if a pe^a 
pays a valuable confideration for an eftate, 
and by Ibme defefl or omifiion io the 
conveyance of the purchaied lands to 
him the legal ellate is not properly con> 
veyea, in this cafe tho’ the confideration 
could not create an Ufe by way of cove¬ 
nant to Hand feiled, yet the wester would 
be confidered a trufiee for the purchafer. 
See Pdlex/tH v. Mmy 3 vd, 273, 

coTcaint 



‘XiMtintpt; agf 

I covenant to ftand' lafed: The fettlement therefore muft Bb«w» vb v 
ftand, ^ ]?“**• 

The fecond quellion is, If it be a valid fettlement^ whether 
the creditors can claim any benefit under the fettlement. 

'rhe aflignee can claim no more benefit than Roger Williams 
himfclf, which is the profits of this real eftatc, for the life of the 
bankrupt. 

The only qucftlon then is on the term of 99 years. 

After the limitation to the wife for her jointure, dicn the fet- 
tlcment goes on and limits it to the ufe of truftces, their execu¬ 
tors, for the term of 99 years for fuch ufes as herein and 
hereafter exprefled. 

It has been objefted by the plaintlfFs coutifcl, as here is no inthccafsof 
declaration of the trufis of the term, that it is a rcfulting trull voluntary fettre- 
for the hufband, and as undifpofed of, in law and equity, refults 
to the donor m the fettlement. iijration of me 

trull or A tern^ ■ 

it refults to the donor; otherwjfe where it is afeltlcment for a valuahle conliiicntion, and in the na¬ 
ture of d contra^ for the benefit of a uifs, and of the iflue. ■ 


It has been determined fo, in the cafe of volunt.iry fcttlemcnts ^ limitation i« 
and wills : but then the queftion will turn upon this, ^Vhcther 
it is not a fettlement for valutible confideration, and in the nature to tmliees to 
of a contraiil for the benefit of the wife for her jointure, and a 
provifion for tlie benefit of the iflue, wdiich in this cafe it certain- for her jointure, 
ly is and therefore, as to this, the aflignee can be in no better and afor the de- 
condition than the bankrupt hirafeif. tmftces fo** * 

The court always takes agreements of this kind according to yew, on*f(^ 
the nature of the agreement itfelf; the limitation to the fons at- wufts as her al¬ 
ter this term would not be worth half acrowm, if the phiunliTs 
ohjedion (Itould prevail, which would overturn and defeat the detemunatioa of 
ufes of this fettlement, and therefore if the hufljand had 1 sen 
the plaintilF in the caufc, the court would have confidered it as a eviry othJr foa 
trull term only to attend the inheritance according to the limi.a- “ No 
tions in this fettlement. thf 

the term. The 

court alwiys takes agreements of this kind according to the nature of the agreement, and thereiim 
coiifider it only as a trull cenu to attend the inheritance according 10 the limitationi in this tetije- 
ment. 


In the cafe of Uvedale v. Halfpenny^ before Sir Jsfeph Jehyll [ 192 1 
2 Will, 151. the trujlees to preferve the contingent rmaindei;s ivere 
' placed after a limitaticn ofjan ejlaie tail to the foity and yet he de¬ 
creed the fettlement to be rcflified without any evidence of the 
fa£l, or intention of parties as to the placing of the limita¬ 
tions (i)« 

The prefent Is a thing of the fame kind, in the reafoning of 
it, befidcs tlie words thcmfelvc^Ul warrant that coiillru£tiou: 

(l) So ICeuiiJb V, tlnvmant • t P. W. lew. Earl of Granville, ihid. 353. See 
234. Tatgus V. Pugttf a Vcf. 194. Worf Ridout v. DoviJiig, poll. 419. 


On 






^ • 


Jfcc ' ggto' the 
to, X745* 


^•jrtbe 31ft, 
»W* 


On the whole, the plaintiff is irititlccl only to the intereft the 
hulbahd has in the citate, which is but Tor his life} and decreed 
accordingly. 

Walker and Others v. Burrows, 

Vide under the Dlvifiony Rule as to AUlgnees, 

Grey v. Kesit'ijh, 

Vide title Baron and Fernet under the Dhjfien, Rule at to a Fo[ftln* 

lity of the Wfe. 

yimeiy tBe 

• JEW parte Coyfcgamc. 

Cafe 100. 

anT petitioner in 1751 married Cyfgrtne, who is now' a 

Kiwiiiuv’rtatcJ. bankrupt, and at the time of his lalt examination, lie dc- 

Alwnil given to livcrcd Up with thc’ reft of his ettate a boiul which w’as given to 
^^“^“**®*®* A. in trull tofecure the payment of an annuity of 40/. a year to 
‘mtntof^an- the petitioner, during the joint lives oi h\t £d-ivard Smith and 
the petitioner. 

She brought a portion of 500 /. to thc bankinpt in marriage, 
and has nothing to fuhfill upon but this annuity, and prays by her 
petition, that the affignees may deliver the t end to her truftcc, 

.. .. and that the arrears of her annuity, and all future payments may 

, «<r*ulpdiebi>nJ be made to her. 

Jtpioo hi* hft es- 

l^Batao'nj the applies tv the court, and prays the aHignees nuy deliver the bond to her truftee, and 
ttat the aRG.rtol che annuity and all future payment* may be made to her. 


mityof<o/. 
dndng the joint 
Bvee of Sir 
Kdteerd Smkt, 
Mdpetititmer 
ihc baalcnipc** 
Vifit} he lieii. 


t-«rd ChenctShr 
.^redit ac¬ 
cordingly. 


Lord Chancellor ordered accordingly, confidering the creditors 
as {landing in thc place of thc hufband, and not intiilcd any more 
than he would have been, in cafe be was no bankrupt, to the an¬ 
nuity, without making a provifion for her. 

C *I9^ 3 • For the afSgnecs under the commiilion it was infiftcd, that 
/ Where a bond !s notwithftandiiig the hufband and wife rauft have brought the 
jj^vtetoatittftse a^ion in the name of the truftee of thc bond for the annuity, 
•wife, ardhuf- yt*s according to the opinion in Mdes v. IVdlums ct ux, 
Uod become* 1 WilLigg, where a bond was made to A, in truft ict B, 
^igoeefem!^ who becomes a bankrupt, thc aftigriecs may bring the afliun in 
' hdni aaadioti, their dWn name, though B, muft have brought it in die name 
‘toby r Jm. i. of his truftee} and this thews that in point of law they are cou- 
^^cred as having thc abfolutc property for die benefit of thc cre- 
KisegoifNiy to reco. ditors. 

Y«Crad^ Mthe 

.^luknipc hiii.feif might have had, the word party ^ the aft belog meant of the bankrupt. 

W^iihld^KA* Lord Chancellor faid, he dVJ not remember thefe was any 
i, ?!?. ^ " pfecetlcnt for fitch .an n£lion by affignees, where a bond was 



thought clearly by die manner of wording theclaufcj relating to 



Oi^anM# 


Ae comtniflioncTs power of affignment of a bankrupt’s eifedsy 
' * !• that afTigiices can only have the like remedy to recover 

a debt as the bankrupt himfelf might have had j the words, as the 
part'j himfelf might have hmfy in the concluGon of that claiife, ap¬ 
pearing to him to be meant of the bankrupt. And therefore or¬ 
dered the bond to Iw delivered by the aflignees to the petitioner, 
and tlic arre ars and future payments of die annuity to be paid to 
her, for her feparate ufe (t }• 



CoTSICA^t, 


(l) Vide Bofville v. BranJery t P. i Cox*s P.Wms. ^55. few/oH v.BioahitSt 
Wms. ^.58, Grty y. Kemiffy pQ&. tiio. poft. 2 vol. 417. Pner v. Blly ± Bn, 
W itral V, Marlar, and Bufftam v. Pells, Lha. Rep. 139. 


(Z) JVhat is, or is not, an AB of Banlruptcy, 


7»irtiitl»,i743, 


In the Matter of William Gtsljhn a Bankrupt; upon the Peti¬ 
tion of William Guljlan, and a crofs Petition of George Dale 
and Others. 

M r. Gulf on redding In the ifland of Burhadoes, on the 20th Cafe loi» . 

of ■.l/n- Idl preferred his petitioit to Lord Chancellor, S. C.antei}9. 
thereby Hating, that lu: being a nuTchant m London traded to A/r* 1 * ' 
Barhdoes, and otlicr places, and havitig fotne years ago a con» 
fulerable real eltate devifed to him in the illand of Barbadoes, did, ih« iiwLaptw 
foon after he had taken podeflion thereof, put the fame under 
the management of an agent Acre, for his greater convenience 
of reforting to this kingdom, and carrying on his trade and bufi- fupeifeae the 
nefs hero : that in 1737 he redded in this kingdom, and nego- 
ti.ited his bufmefs in a publick manner as a merchant, and never Jendittotr'ul* 
committed any act of bankruptcy *, but finding that he was nch but where 
impofed upon in the management ofhisellate at * Barbadoes, he umc™thccmw 
therefore, in order to make the moft thereof, determined to -.a- wiiiiendUbacfc 
move thither with his family fometime about the latter end of «minuf- 
Ae year 1737, and his intention and determination of fo doing fider,"if 
was well known to all perfons with whom the petitioner had ar.v dsnee they caa 
dealincs, and was crnccalcd from none of them, and particular!v *'*f®*“™* 
was well knowm to Ge>rge Dale, w'ho had Icvcral dealings with ^ 
the petitioner, and w'a:. with him almoil everyday, and fomc- C “*94 J 
times oftener, for fix weeks, or two months before tlie time of 
tlie petitioner's fo going abroad, and who had feveral goods 
packed up at Ae houfe of the petirioner, to be ftnt abroad with 
him; that Ac petitioner did, mMarch 1737, go over with his 
family to the ifland of Barbadoes, and had ever fince redded Acre 
for the belter management and imprcjvement of his eftatc: that 
he had remitted to George Dale diurs confiderabic fums of money 
to the amount of between thre^nd tour hundred pounds j and, 
notwi Aftanding this. Dale ol^he 21 ft of February lad procured 
a commilfion of bankruptcy to be fealed againft Guljhn \ but fe¬ 
veral witnelTcs having been examined before Ae coiniuiflioner*, 

Acy were of opinion, that they ought not to declare him a bank- 
Vot.I. O 







, V. yupt, and therefore the prcfcnt application is, tliat the comrtilft 

fion may be fupcrfeded. 

The evidence to prove him a bankrupt before the commiflion- 
ers was a porter, who fwore, that, at the time GuIJIon went 
ab’'oad, he ordered him to deny him to two different creditors, 
ShtpJijn and another, and was conveying off his effctfts on Ihip- 
bourd: Shipjiant being alfo examined before them, fwore that at 
the time of GuIJlorCi going to Barbadofs ho was very well apprifed 
of his intention to leave the kingdom j that he faw him fcvcral 
times, and that Gulflou never refufed to fee him when he uiked 
for him. 

It appeared by aflidavits, that Dale was with GuIJIon a great 
many times before he went abroad; and was privy to it. 

Mr. Chute^ who was counfcl for Gulftotiy fuSmitted it to the 
court, that, if Dale had thought him a bankrupt at that time, he 
would certainly have applied for a comniiilion then ; but inilead 
of doing that, he has hnce received four or live hundred pounds 
in difeharge of his debt, and without any fcruple applied it for 
that purpofe, and now after five years acquiefeence is attempting 
to make GuIJIon a bankrupt. 

Mr. Chute iiilifted therefore, upon all thefe eircumftanccs, that 
the commilfi )n fliould be fujjerfeded, or at leall that an ilfue 
ihould be directed to try the bankruptcy. 

He relied on a cafe mentioned in IVrc/uh'a cafe, Cro» Eliz, 
13. “ There a procefs iflued ugaiiift JJ. H. to arreft him, who 
“ kept his houfe to fave hiinfclf from arrclt, but afterwards went 
“ to the market, and to other places, anu when he heard again 
** of a new procefs out againll him, he kept his houfe a fecond 
“time, but afterwards went at large : the queflion-was, if. he 
“ M'as within the llatutcs of bankruptcy; anil ail the court held 
** he Was not, becaufe he ufed to go at large, ant it might be 
*> - n ** that his policy would not prevent the fervin of the procefs, 

** •* <t for he might be met withal unwittingly.” 

hir. Hume Campbell of the fame fulc cited Hopkins v. Ellis, 
Salk. 110. “ Where it was held by HJf Chief Jultice, that if 
** H. commits a plain acf of bankruptcy, as keeping liuulc, 

** though he after goes abroad, and is a great tlcalcr, yet thajAvill 
“ not purge the Hrif a£t of bankruptcy, but he will Hill remain 

a bankrupt.” But if the a£l was not plain but doubtful, then 
going abroad and dealing, will be an evidence to explain the 
intent of the firft aft} for if it was not done to defraud creditors, 
and keep out of the way, it will not, be an aft of bankruptcy 
within the Itatute (i). Alfo if after a plain aft of bankruptcy 
he pays off or compounds with all his creditors, he is become a 
new man. 

Mr. Attorney General for the crofs petition} 

Mr. Dale*s debt was ortgii^ly 6000/. and amounts now to 
C500/. Some time in the year\;37 Gulfton ordered himfclf to 
be denied to his dreditors, and not only ^at, but left the king¬ 
dom and went abroad. 

(t) JTttdier** CaCt. Ball. Ni. Bri* JUtsiesv, PoreaUf 1 Gooke’s B. Laws 95. 

The 





The creditors, imagining that fomething beneficial might ^®»*-»t***'». 
turn out, have waited all this time, in hopes Mr. Gtilfion might 
be enabled to pay them ; but concluding now that by ilaying they 
may make bad woifc, have agreed to take out a commifiion of 
bankruptcy. 

There arc two forts of bankruptcy deferibed under the ftatute 
of tlie 13th of ck. 7. and the ill of yac, ch. A begin¬ 
ning to keep 'his kiufcy er a dr parting from his ihvelling-hcufet 
to the intent or purpoft to defraud or hinder any of his creditors 
t>f the jtifl debt or duty of furh creditor or creditors, or whereby his 
cri'ditirs may be d. ftv.lcd or delayed fr the recovety of thi ir jujl and 
true debts. 

Jjord Chancellor: In confidcration of Mr. Gulflc,'?, being 
out of the kiiigdom, 1 ihiiil. it very proper to divL'iA an iiTue to 
try if lie w'as a bankrupt before the taking out of the commif- 
fion. If he had been in Knujatid, I Ihouid have been of opinion 
to refer it back to the conimiffioncrs, to confider upon the 
evidence before them, whether tliey would declare him a 
bankrupt. 

His Lordfliip ordered, tliat the petitioners do forthwith pro¬ 
ceed to a trial at law in the court of King’s Bench in London, on 
th« following iflue: Whether at and before the ilTuing of the 
comniiifion of baukniptey againlt William Gul/hn, he was a 
bankrupt within the true intent and meaning of the feveral (la- 
tutes made and now in force concerning bankrupts ? Ami order¬ 
ed that Mr. Guljl'n nioiiid he at liberty from time to time to in- 
fpecl: the commifilom-rs’ proceedings, and to take c(>ples or ex- 
tradls thereof as he fliall think proper *, atid after the trial lhall 
be had, •any of the parties are to be at liberty to apply to his 
Lordfliip for further dirc£liuns. 


March i\\c iZih, 1747. Laft Seal after II. i'. 


C ] 


Lingood v. Eade. 

A Motion was this day made on behalf of Lingood for a new Cafe 102. 

trial, on a furgcllion that the bankruptcy was found in- 
tireiy upon the evidence of Vaughan, an attorney, who gave a of S.C, 
quite contrary teftimony from wdiat he had done on a former 
trial in tlic court of Common Pleas. 

Lord CJsancellor: .L.ord Chief Juftice Z./’t’has informed me that 
the evidence of Lingood’^ bankruptcy w'as very ftrong, and did 
uot depend on Mr. Vaughan only, and that the jury found liim a 
bankrupt without going from tlu; bar; and as I am thoroughly 
fatisfied with the account the Chief Juftice has given me, I fliall 
deny the motion. J 

Upon’ a’former trial befos3..-...ord Chief Jufticc Willes, where AWconding to 
the bankruptcy of Lingood came in queftion, he was of opinion ”cni*u^aft 
that a perfon’s abfcondiiig to avoid an attachment upon an award awai 4 ibr non¬ 
delivery «>f good# 

pnrfuant to the award, is not an aft of bankniptcy within the flat. r. r. 15. but it muft be 

■’departing from ftie dwelling houfe to avmd the payment of a juft debt, and not the delivery 
of goodi, for that ia a duty only. 

O % tor 
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. XitNenoo V. 
^ Sa»x. 


Dtioahtr the 
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Cafe 103. 

'A commlflioB 
of hukrapU'7 
Uhenoutagjinft 
thcfetitMiter, 
wh0iflfifte<i tkjt, 
u he ii a clergy- 
■iMi, he is nut 
liable tobccoiue 
hanknipt within 
die intent of any 
of the bankrupt 
ftatntes. Lwi 
Chanedlcr would 
notfttperfedethe 
coaimiiBon, or 
iinCt an Uftie 
but left die pe- 
ddooer to his 
afUenatlav. 
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VaftStliptt 

for non-dclirery of goods purfuant to the award, is not an adt of 
bankruptcy, bccaufe it is not within the words of the ftatute of 
>r. I. ch 15* which makes it an a£l of bankruptcy in a perfon 
to keep out of tlie way, or depart from his dwclling-hoiife in or- 
<!or to avoid the payment of a a»d true debt only^ and not the 
delivery of gootls, for'that is a duty only; Ar\A. Lord Chancellor 
declared that he thought the determination of Lord Chief Jufticc 
IVilUs a very right one, and that he was very well vvavranred by 
the words of the (latute in the difliniflion he made between ab- 
fcondiiig to avoid a debt, and ablcoiidiug to avoid a duty only. 


Ex parte Meymot. 

T n E petitioner applies tofuperfede n commiflion of bank¬ 
ruptcy taken out agaiiifl: him, infilling that, as he is a 
clergyman, and is now, and hath been c%cr lince 1729, rc£lor 
of the parifti church of Nonna/itsu in Derbyddre, he is not liable 
to become bankrupt within the intent and mcaniiiji; of any of the 
ftatutes made concerning bankrupts. 

Mr. Brew/i for the petitioner cit<d the 21 Hen. S.c. 13. yi 5. 
“ Whereby ’tls enailed lliat no fpiritunl perfon, findar, or re- 
** gular, of what cllate or degree foever, lhall from lieneefovih 
** by himfelf, nor by any other for him, nor to his life, bargain 
and buy, to fell again for any luerc, gain or profit, in any 
“ markets or fairs, and other places, any manner of cattle, corn, 
“ lead, tin, hides, tallow, fill), wool, wood,’ or any manner of 
** vi^lual or merchandize, what kind foever Usey be of, upon 
** pain to forfeit treble the value of every thing by tlierti, <'r by 
any to their ufc, bargained and bought to fell again, cotilravy 
** to this a£l:, and that every fuch bargain and coniracl ln.re«fter 
** to be made by them, or by any to their ufe, contrary to this 
“ aft, fliall be utterly void and of none c/left, and the one half 
of every fuch forfeiture to be to the King, and the other half 
“ to him that will fue for the fame.” 

And argued, that as this aft palTed before any ilatutc of 
bankrupt, and is ftill in force, no fublequeiit aft could ever in¬ 
tend to include a fpiritual perfon under the general w'ords of the 
bankrupt afts; and as by thefe afts he is to be bxainined upon 
oath W'ith regard to the difeovery of his clhite, it w-ould oblige 
the petitioner to accufe himfelf, and lay him open to die penalties 
of the ftatute of Hen, 8. 

Mr. Wilhraham tif the fame fide faid, The clergy have many 
privileges, fome belonging to their perfons, and fume to their 
ecclefiaftical benefices*, therefore though in many cafes where 
perfons hold lands and tcncm«Jts, by rcafon whereof they are 
liable to be elefted to offices^ns a reeve, bailiff, fefc. yet the 
clergy arc difchai^ed from fuch Ict^Iccs by rcafon of their func¬ 
tion, and there is a writ in the Regjfier wliich lies for their dif- 
charge, Keg. 187, recites quod clerui infrafacros ordinet eoujlituti 
non .eligantur ad cffieium* And l/ord Coke^ 2 iufi, 2 £sf 3. upon 
JMagua Chamt fpeaking of the priv/lcgcs of thfi clergy, lays it 

^ down 



"^aanftriipit. irr 

dnwn that they are not to he chofen Into any temporal office; 
kud in 1 Veilin', 105. there is the following cafe: One Dr. Lee^ 
having lands within the level, was made an expenditor by tlie 
commiffiuners of fewers in the county of AVw/, wliercupon he 
prayed his writ of privilege to the court of King’s Bencli, and it 
was granted; for, fays the Ret^iflery Vir tnUitans Dei mn impli- 
eetur in negilus fecnUivihuSy and the ancient law is, qu‘>dehr'ici non 
ponantnr in offieia. 

Tills was the rule as cftabllfliod by the common law; hut it 
has been faid the llatutes of bankrupts arc general, and therefore 
the clergy ought not to be exempted, but then the 21 of Hen. 8. 
proliibits this order of men from cxerciling any fort of trade or 
merchandize, by buying and felling again, witli a view to prevent 
them from being diverted from the proper hufinefs of tlicir func¬ 
tion, and their contr.ids arc pfj furlo void with a fevere penalty. 

'riiofe laws that have the laiicfion of a penalty annexed to 
tlie:n, are more rcgardctl than aits of parliament, which arc 
merely prohibitory, without any pe»ialty. 

Can it be intfiulLd, w ticnbv a former aifl the lejtinaturc had 
prohibited the clergy from cxcreifiug any trader., that they meant 
to include them under the general words peyfjn andperfuns in the 
bankrupt acts r 'I'Jiore is not a word in iIkIc acts that feems to 
comprize the clergy. 

General words in an act of p uliament may be reftralned, 
when the n afon of the law I'ccm . to require it. In the cafe of 
L!jng V. Bilker, 1 Roii. Rep. 202. it is lairl down as a rule in the 
conltru£lion of llatutcs, t u :t a g«“n. ral law does not make that 
gixjtl, which was tiil'-'ibled by a partic ular ttalute before; and ia 
H’jh, 34<». the cafe of Skcjfield v. Ratcli^e, he fayr, Judges have 
a power in the conilruclio:! of ftatutes to mould them to the 
trued and bed ufc aeeording-to rcafon and convenience. Ailt, 
general in words, have been conltriied to be but parn.ular, 
wiiere the intent was particular. Pi-Kud. 204 . S/rad.'-r r v. 

Al.rgan', for though the ilatute o{ H. 7. of fines be conceived f xp 3 J 
in general terms, and will bind corporations in general, yet by 
condruclion of law the fuecenbr of a pat Ton, vicar, or any otitcr 
folc corporation, fhal! have live years to make his claim; for if 
by their laci'.es they Ihould hind their fucetnVors, it would caulc 
a diminution of cccicfiadical livings; and therefore by condruc- 
tion of the general law they arc excepted. 11 Co. JHagduIen 
College Cafe, 'll. a. 

Can the bankrupt ac^s be diid to intend the elergy, whcii they 
deferibe perfons uling tlic mod fecuKxr cmpl }»inents wLI.di aie 
prohibited to the clergy, and to mean thofe very perfom, vvlnch 
they do not deferibe, but who by the datute of Hen, 8. are lor* 
bid to fall under that deferipti^ ? 

If this had been the condr/'^ ■ in, there mud have beot fome 
indanccs; and wdiere the penning of an acl is dubious, long 
nfage is a jull medium to expound it by, for jus et tiorma Iviuen- 
di is governed by ufage. 

If the petitioniw (liotild be adjudged a bankrupt, what mud 
be done? Can me commiflioners examine him touching an t 

O3 of 
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of bankruptcy ? This is not to be done, 'srithout examining In*< , 
. to his buying and felling; this fubje£l;s him to a forfeiture, anti ' 
the bankrupt a£ls could never intend the power of commiflioners 
to examine, fhould be fo extenfive, as to enable pmmiflloners 
to examine perfons, who, if they difcover, muft lubje^ them* 
fclves to a forfeiture. 

Could the commiflioners aflign over his living i No, for the 
aflTignee mull either have the whole or none; fo that there can 
be nothing left for the performance of divine fervice in this cafe, 
which is, of itfelf, an argument it was not the intention of the 
bankrupt a£ls to include fpiritual perfons; beiidcs, he may de¬ 
feat fuch an alTignmcnt at any time, for he may rclign, and is 
not obliged to keep a curate. 

And in another inllance of fcqueflring a living, the law has 
provided that enough muft be left of the benefice for the cure^ 
that the parifliioners may not be without a perfon to perform 
divine fcrvice} and therefore in cafes of debts, if the flicrifl* re¬ 
turns that a defendant is clericus beneficiatus nullum habens lahum 
feadumy he can do no more, but then procefs muft go to the 
bifliop to fequefter his living. And in fuch cafe, as 'tis faid in 
2 Mod. 256. Waltvyn v. Auhery^ the bifliop may retain to fup- 
ply the cure, and pay only the rcfiduc. 

Here there can be no fuch piovilion, and therefore this be¬ 
comes a queftion of convcnicncy. No general inconvenience 
can arife from fuperfeding tlie commilfion, as this is the firft 
inftance finee tlie bankrupt a£ls} but there may be great incon¬ 
venience, if it lliould not be fuperfeded, becaufe the cures of 
fuch clergymen cannot be feized. 

Mr. Attorney General, of counfel for the petitioning creditor in 
fupport of the commiflion, faid, tlie trading of the petitioner is a 
partnerfliip with a potter in Stnffordfoirey and there is no difpute 
either as to the trade or acl of bankruptcy; for Mr. Meymot has 
not ventured to produce any aflidavit to contradicl thefe fadds. 

J.ord Chaikellor ftopped Mr. Attorney General, and declared, 
if he could (hew him that the petitioner had committed a plain 
a£l of bankruptcy, and had traded, he would not fiiperfede the 
commiflion, becaufe a man has the hardinefs in a court of 
juftice to fay, I have been guilty of a breach of one law, and 
therefore releafe me from the breach of another. 

The affidavits were then read w'hich had been made to fup¬ 
port the commiflion, and were very ftrong for tliat purpofe. 

Lord Chancellor: There has no queftion been made concern¬ 
ing the debt of the petitioning creditor, nor docs Mr. Meymot 
contradict his trading, his having contraflcd this debt, or his ab- 
fconding ’, and therefore the whole for my confidcration is, whe¬ 
ther a clerk in holy orders is lia^ tSi^ commiflion of bankruptcy ? 

It is not proper for me to dentcuine this queftion abfolutely, 
becaufe it is a mere matter of law} but I am of opinion I ought 
not to fuperfede the commiflion, or dire£l an iflue, but leave 
the petitioner to his adioii at law. 

If I was obliged to give an opinion, I am ria^her inclined to 
tliink he may become a bankrupt. 

The 
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The ftatutc of the 2i J?. 8. is rather in the nature of a prohi¬ 
bition, and a prohibition will not exempt him from being ®Yheftitateof 
bankrupt; for if a man, with his eyes open, will break the law, theaiz/.s!* 
tliatdpcs not make void the contraft. It is undoubtedly very will not exeayt 
improper for a perfon to fay, I have broke the law, and 
fore I am exempt from any remedy a creditor may have againfl bankrupt, ibrlw 
me; and the petitioner cannot take advantage of the breach of cannot tike aS* 
one law, in order to avoid liis being fubjed to another. bro^o^e* 

This is din'erent from ufurious cafes, becaufe then both the hw, toeacuft 
borrower and the lender arc equally criminal, or the lender 
ratlicr more criminal, as he takes the advantage of the borrower’s 
indigent circumilanccs; but it is not fo here, for the borrower 
only a£ls in breach of the law, and the lender may not know it 
at the time, or that he is a clergyman. 

I will compare it to the cafe of a perfon who has dealt mere- 
ly in fmugglingand running of goods, though this is an oftence, contrary"* an 
and contrary to an adl of parliament, yet ftill it will be a trading a* of parlia- 
w'ithin the meaning of the bankrupt adks, and fucli trader, is li- 

able to a COmmillion. the meaning of 

the bankrupt 

«£ls, and fuch perfon liable to a vomnuillloiVt 

Next as to the penalty in the ftatute of the 21 H. S. 

I am inclined to be of opinion on this part of the ai^, that the A bargain or 
contract niall be void, as to the parfon himfelf only; for it b° 
would be a moll extraordinary conllruftion of the ftatute that contrary to*the 
the bargain lhall be void for his own benefit; and it would be very ®»tute of the at 
mifehievons to coiiftrue the aft in fuch a manner. Uvoid*a/tohini- 

Mmy perfoiis in this'kingdom deal as graziers in buying of feifoniy, andl^ 
cattle, the feller does not know a grazier to be a clergyman; 
llrall the bargain then be void for the parfon’s benefit? Aeaft. 

Suppofc in the counties of Swrry, Kentf l 2 fc, a parfon buys a 
quantity of hops, can the vendor know that he buys to confume [ 200 J 
only ill Ills houfe, and not to make a profit by retailiu;: them 
again ? If fuch a contraft therefore was to be made void by the 
ftatute of H, 8. it would be a great hardftiip and inconvenience 
to vendors. 1 mention this to flicw the milVhicfs which would 
rcfult from fuch a conftruftion, and confcquently this part of 
the aft ought to be fo conltrued, as to make it a penalty on 
himfelf only. 

Next as to the objeftion of going on with the commiflion, 
and examining the petitioner in relation to his eftate and efl'cfts. 

In the cafe 1 put before of fmuggling, there is no examination 
of the comminioners, but will fubjeft to penalties; and yet muqueftLi,h* 
that is no leafon why the commilTion Ihould not proceed, for if muft demur to 
the bankrupt has an objeftion to the quettion, he muft demur to 
the intcrcogatoi'ies, and tlA c^'Utt will judge of the queftion up- coqyt will judge 
on a petition; or if the OTikrupt refufes to anfwer any queftion, 
and the commiffioners commit him, and the delinquent briop 
an hahi-a! corpus^ 


the queftion muft be fet forth, particularly in any queftion, 

and the commifr 

fioners commit hi/l, and the delinquent brings an baheat terpatt the qiieftion muft be fct forth, parti- 
culady in the rwiia to the babm teipuh that the judgei m*y jodge, whether it was Uwioior not. 
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return to the habeas eorptu^ that the judges may judge whether it 
w.ts a lawful qudftion or not, and notwithllanding all this, the 
conimillloncrs may inidoubtedly examine as to his eilate and 
eff'ccls, what he has, where it lies, Cs'e. 

The fecond objetiion is. That a clergyman’s is a fpiritual pre« 
fcrincnt, and that his living is not within any of the llatutcs rc» 
lating to bankrupts. 

This is indeed a more doubtful queftion. 

'fo be fure there are, in the batikrupt ails, no w'ords that re¬ 
late mf'rt'ly to eeclelindical edates, and therefore it is faid, if the 
whole living is feized, it may prevent ferving the Cure; but I do 
not know' this would be the confequcnce. 

i/ 7 , A Jitri focuis tk bonis iflucs againll the parfon, and the 
(lierift* returns nullum laicum feodunif then a fpecial Jiert facias de 
bonis ecrlffifiicis ilTues to the bifliop, and he apportions a part to 
ferve the cure, and the remainder is taken under the execution. 

I'his rule has been condantly follow’cd, but I do not know 
any particular law for it; and yet the court follows the rule of 
law analogically; but though they permit a fcquedration to ifluc, 
yet the bifliop in that cafe allots a fulEcicnt part of the living, 
for tlie fcrvicc of the cure. 


I do not fee (but I give no opinion) why the fame method 
may not be followed under the cominifiion of bankruptcy, for it 
docs not appear to me, that this would fuperfede the billiop’s 
authority. 

A parfon holds a living in right of the church, and it is not 
for his own benefit, but for the good of the church, he is pre- 
fented to it, and there fore may properly be faid to be in autre 
droity as he is feifed in right of the ehurch, and In fome re- 
fpe£l:s may be compared to an executor who adts in autre droit^ 
tho’ the parfon’s is not quite fo drong a cafe. 

*A commiffion of bankruptcy formerly ifiucd againd a peer, 
an carl of Sufolk^ for trading in wines, and though there may 
aibtisirtheywill be fume particular powers that com midioners of bankrupt could 
traae arc liable jjqj; cxerclfc agaiiift a pctT, yct, notwithdanding this, he may 
be liable to a commiffion of bankruptcy, if he will trade, and 
fo may a- member of the houfe of commons, though, while 
he continues a member, there are fome particular powers Of 
commiffioners tliat cannot be excrcifcd (t}. 

Lord Cowper and Lord Macclesfield catried it fo far as to hold 
that infants were liable to a£ls bankruptcy, but it has been 
fince determined otherwife (2). 

Upon the w'hole circumdances of the cafe, I am of opinion, 
the commiffioners (hould proceed in the commiffion; but fo as 
not to prejudice any remedy the petitioner may have by an 
a£llon at law (3). 

^Geo. yc. 33. (3) See'l^Mi^iV. Jones, Cowp. 745. 

/«r/< Sjdeiotbam, ante 146. 
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Sx part! Hall. 

T his was a petition on behalf of the bankrupt, praying to Aperibn’»deft|w 
fu\>t:tfedc the commtffioii. crtikM 

It appeared upon the affidavit of his wife, that two perfons ^ eleven 

called one iiigiit at her hufband's houfe after e’even o’clock, o'cluck atnigl^ 
th.it they were both in bed at that time, and as he tliJ not care 
to rife, (lie went to the window and atked who w.is there, and it "cannot be fji4 
upon thefe perfons reftifing to nieistion their naf.'.-. s, the faid 
Whoever ye are, if you will come to-mt.'rrow, <.r any o\hcv 
proper rime, you may fpeak with my hnlb.i:ul.” ers, which is 

The commiffioners declared Hall a bankrupt on the evidetue thsii^dient, 
pf thcle very perfons one of wlioni was a ' redilnr. 'riuy only iun,w»t«qui^ 
fwore generally, that they went upon the day mentioned in tv make a aua* 
Mrs. Hall*s depofition and that they f.iw her tiulband go Into^^^f*" 
his houfe, and followed him dircdtly, and iiujuiring for him cf 
his wife, fhe laid that her huffiand was not at home, though 
they verily believed and apprehended that hcv.Ms, and that he 
kept liis houfe for fear of being arreltcd by his credi;ors. 

Lord Chancellor: 'riierc is no pretence to fay that I/all has 
committed an a£l of h.:;ikruptey, for oloven o'clock at niglu is a 
very improper hour for creditors to call, nor can a man's deny¬ 
ing himfcil at fuch an hour, be fal<l t.i he done iviih an intent 
t-j defraud his creditors, which is the ingredient the adls of par¬ 
liament require to make a man a bankrupt. 

And as the Ibitutc c f the 5 Cieo. 2 . Inis declared, “ That if 
it lhall ajjpear a comniiffiou is taken out fraudulently or ma- 
licioufly, that then the Lord ChanrtiLr, &c. for the time being, 

“ fli.dl, and m.iy, upon the petition of the pally grieved, examine 
“ into the fame, and 01 der latisifaclioii to be in ide to him, for the 
damages by him full lined ; and for th.* belter rccovc thereof 
** may, in cafe there b»r occafion, aflign tiic h'.-nd (meaning die [ 202 J 
bond before mentioned, wliicli the petitioning creditor ;^ivcs to 
the Lord iJocincdhr, Uc, I'cfore tlie gr.niting cf the eonmiilllon, 
in the penalty of 20 j/. condition ’d fur proving his dclit, and 
** alfo for proving the paity a bankrupt, and further profccu- 
** tion of the commilFion) to the p.irty petitioning, who may fue 
“ for the fame in his i)anie; any law, cullom, or ufage to the 
" contrary notwithftanding-” 

I fliall therefore ord^r, that itfliall be referred ro a Mailer to Referred to a 
fettle tlie colls, ami to afeertain the damagts Mr. //.>//h is iullain- 
ed, and if the petitioning creditor does not witliin a fortnight after afeeruia the 
the Mailer’s report of what i.-> due for colls, and likewife for d.a- dam yes Mr. 
mages, pay the fame to Mr. IM, I will, upon his appli- 
cation to me, direcl the bond to be affigned to him, to be put titloaiiif creditor 
in fuit againll t!ic petitioi^.g rreditor, wlicrc at law, the jury 
may, if they think proper^ give to the value of the whole penal- 
ty in damages. bo-id w be af- 

* figoed to be pot 

in Aiit ageiiiil 




.X *» 


siA, 1753. 
Cafe 104, 



/ •• 


•„ ^*fUU 

Hah. 


'a5fin&(upt 

N. B. His Lordlhip fald, the circumilances of this cafe were^ 
fo flagrant) that if any thing of the fame fort fliould ever 
he attempted again, he would certainly commit tlte attcr* 
pey who fued out the commiflion. 


(Aa) Rule as to Sales h^ere CommtJJuners, 

± 1 ’^ "*». Ex parte Green. 

* 747 . 

Cafe 105. A ReverGonary eftate of the bankrupt’s has been put up to 
Adverdfeinents Jl\ fale before the commiiGoners, and, as. ufual, it Mas 
agreed by the parties prefent, that the bidding fhould be clofcd 
'Senenorbaok- by a certain time though in the advertifement for tlic meeting 
wpts AonM not it was general, without naming any hour; one Cmuard M^as de- 
on^”to^name* c^^^rcd the beft bidder: and after tlie time allotted by the 
t&e iMHir a» maf. commiifioners for bidding was expired, a perfpn of the name of 

S”timeejf ired*^ commiflloiicrs and aOignees 

If eonuni^wrs opinion. Coward, according to the terms of the bidding, 

«* not gone, M'as the puTchafer, and M'ould not admit Mr, Eldridge’s to be a 

oidcrto give ere. oince the fale at Guildhall, the reverhon >s come into poflef. 

Gon, and now in point of value the eftate is M’orth 500/. more 
thrir Io&m*W- bidding. 

#Ue. Lord Chancellor : I am of opinion, that commiftioners of bank¬ 

ruptcy (hould not be fo extremely nice, as to preclude a perfon 
from being a purchafer, becaufe he happens to have outftayeJ 
the time let by the commiftloners; and think this like the 
cafe of eftates fold before* Mafters for payment of cre<litors, 
where they always advertife the fale to be at a definite time, as 
between the hours of ten and twelve, bt caufc they may not be 
under the necelhty of ftaying beyond that time j but if a pcrfoit 
t 203 3 comes to bid, even after that time, before the Maftcr is gone, 
he is admitted notwithftanding.: and the advertifements in cafes 
of fales before commiflioners of bankrupts fliould not be general 
for a meeting in order to fell a bankrupt’s eftate, but fhould 
name the hour as Mafters do, and after the time expired, if 
the commiflioners are not gone, they ought to admit a better bid* 
der, in order to give creditors as great fatisfaftion for their lofs 
as poflible; and as matters of bankruptcy are difcrctiunary in this 
court, I (hall never tie up a bidding to fucli ilri£l rules ', and 1 
order the bidding to be opened again. 






* (Bb) Jiule as to Examinations tahen b^ore Cotnmijjluners^ 

Eade V. ^Thomas Lingood a Bankrupt, and Margaret Lingood his die »3lj 

Daughter, &c. 

T H E plalntifFhad obtained an order to read the proceed- Cafe to6* 
ings in the commiflion of bankruptcy, as an exhibit in his An otder had ' 
caiife, and, amonglt the reft, the examination of Margaret 

before the commiflloners. the tximiaatiooe 

It was objected by the counfel, that Margaret Lingood’^ of Mavartt 
examination cannot be read where flie is a defendant, unlefs it 
had been proved over agaKt m the caufe. miflionen under 

'lljimai LioganTo 

bankruptcy. They c.mnot be read, ttn1ef<: proved in the caufe, that there were fuch examinatione 
tikeii betore the coinmlllioners ; tor the proceediags in a commiffion of bankruptcy againft TbtontO 
are, aa to Margartt, rtt inttr aths afla. 


Lord U-'ancclhr : Two qiicftions have been made on the 
plaintiff’s offering to read the examination of Margaret Lingood^ 

Firft qiicftion : Suppofing the order had been fullicient, whe¬ 
ther the plaintifi’ could have read her examination taken before 
the ctmrmiflioncrs ? 

Now 1 am extremely doubtful, if the plaintiff could have read 
it even then. 

The rules in refpeft to viva voce examinations are held ex¬ 
tremely itrict in this court; as for inftance, in cafes of wills, 
this court never fuflers them to be proved by examinations of 
witneffes vh’d vccCf for it is not fufficient to prove a iigning and 
foaling, but the fanity of the perfon, and all other rcquifites un¬ 
der the ftatutc, mull be proved, and this c.nniot be done liy 
viva voce cx.nninations t bccaufe the defendant has a light to a 
crofs ex.iminatlon of the plaintifl ’s witneffes. 

I will put the cafe of an allidavit made to coiitradicT: an an- 
fwer} fuppofe there the plaintiff ftiould produce a copy of the 
original affidavit from the office, 1 never knew it allowed as 
fufficient. 

The next queffion has arifen upon the order obtained by the [ 204 J • 
plaintiff to read the proceedings under the commiffion of bank¬ 
ruptcy in the prefent caufe, faving juft exceptions. 

This order is obtained upon the fame foundation as an order An orfer^r^ 
to read in one caufe, the bill, aufwcr, and the reft of die pro- }n*oM caufcS 
ceedings in another caufo, where it is between the fame parties ; »nother,innft b« 
but fuch an order cannot be extended to a third perfon, who 
was no party to the firft. 

Now Margaret LingootLh not at all bound by the proceedings 
in a commiffion of baniwptcy againft Thomas Lingood^ for as to 
her it is res inter altos affa* 

Upon the whole, his liordfiiip would not admit this examina¬ 
tion to be rcatL unlefs die plaintiff'h-ad proved in the caufe, that 
there were ft^ examinations taken before the cummiffioners. 


The 
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^atilnipt 

The bill here is brought againll T/jotnas Lhgeodi charging % 
fraud ngainfl; liiiii) in pretending to have bought a copyhold 
cflate witli his daughters’ money, when it was in 'fadt with 
his own. 

His daughters are made defendants in the caufe, in order to 
reconvey the copyhold to the alhgiices under the commiflion 
againft Litigcod, 

Mr. Solicitor General, counfcl for the daughters, in excufc 
of iJtcIr colls oflered to read the defendant Thomas Litigood’s de- 
pofition, to (licw tliat he led them into the miltakc, by inform¬ 
ing them that the purchafe was made with their money. 

Lord Chancellor refufed to let Tko'nas Lingood’i depofition he 
read, bccault: where one defendant is charged by the bill with a 
fraud, his tlepoficioti eannot be read for another defendant, as it 
will be an advantage to himfclf, and may tend to excufc him 
with regard to his ow'n cofts. 
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Jix parte Parfons, 

r ORT) Chancclljr upon a former petition had dlrcflcd the 
commiffum of bankruptcy that had been taken out againft 
Mr. ParLus tl:e foa of the petitioner iliould proceed, and the 
comniiliiotiers were allowed to go lo far as to make a provifional 
aflignmcnl, but no warrant of feizurcto iil'iu;, nor :uiy advertife- 
ment to be publiihed for the bankrupt's appearing and furreudring 
himfclf till further order. 

Upon the commiffioners proceeding In the commifTion, ami 
examining Mrs. Parfons the petitioner and mother of t!ic bank¬ 
rupt, an application was made to Lord Chance/lcr before the long 
vacation, on the part of Mrs. Parfons, that the examination 
fliould be limited tvi herySn’r trading only, aiul Lord Chancellor 
did limit it accordingly. 

The prefent petition is, that the commiffioners may be rc- 
flrained from alking a particular quellion mentioned in the peti¬ 
tion, concerning her fstt's trading. 

■ Lard Chancellor faid, he did not intend by the former order 
to Tcftrain the commiinoners from alking any quellion that might 
be relevant to his being a trader, or any circumllauces relating 
thereto. 

She was alked by the commillioners, whether her Ton was a 
trader or not, or had any concern in the brewboufe ? and an- 
fw'cred negatively. He would not therefore rellrain the com- 
miffiuners from inquiring into any circumltunces which may 
make him a trader; as for inftance, ** Did your fon allign over 
** any lltare he had in the brewing trade to you ? F6r if Ihe an- 
fwers in the alhrmative, that will llieMkhc was a trader before 
he executed an affignment. • 

Suppofe in the deeds themfelves it fliould appear he carried 
on the trade with his mother, this wUl be a material evidence 
for the fupport of the commiflion* * 


HU 



His Loniflitp would not rcftrain the coramiffioners from cxa- Bm fmt 
mining Mr. Parfons concerning her foil’s trade, and therefore *‘^**“»'** 
^ifmifled the petition, and faid furtJicr that he would r^t make Chancellor' 
any order that Mrs. Parfons fltould be at liberty to be attended 
by counfcl upon her examination, as is prayed by the petition, 
becaufe it may be made a iirccedcnt in other coinmillions, and 
he thought an inconvenience would arife if allowed in every 
cafe, and therefore only recommended it to the commiflioners, hecaufe Umighc 
in this p-irtirular inltancc, to indulge Mrs. Parfons with COUlUcl, b- madea pi*- 
but would make no order for that purpofe. coinmlffions, 

. . and thought n 

inconvenience would wife, if allowed in eveiy cafe* 


Ex parts BlaiuL 


Cafe lo8* 


I been fuminoned under tlie comniiilion of bankrupt a'nilidl atrend- 

Li/r^noti, In order to he examined loud ing his trade and deal- cTl, 
ings with tlie bankrupt. iharhe might 

M.T. Bland, inllead of att<’ndlng the rommiflinncr«, petitioned 
Lord Chiii’celh- that he miglit he examined upon interrogatories, 
and might have a copy of the interrogaioiies, atn! a n.i.i.tli’s time a .i.pj'.her«d, 
to prepare hlmfelf for this examiinition, and th.-t tire coirmi!- pjepa* 

fionerb might be rcnialnod fiom aiking him c.uedio:?s tonciiing hm-f Irikmd 
notes given for money, or bank notes or gcliii’nith’s notes, or '.h-i thecom- 
moiu y i»:iid by him foi bank bills, or caili uoiei <*1 the petitioner 
or Other bankers. ailcing hint 

particulw qarf- 

tioni i.'i iii^ bullritfi '-t a baiUcer. 

Lord ChanctlLr difniiiTcd the petition upon the opci’lng of [[“[f 
the petitioner’s counl'd, witiiout liearing tin- a'hgnec.-.’ counl'el, commiilionera 
and laid he \votd<l not Hinit or rcllrain eommillioncr in their in their exwiii- 
examinations, for if he ditl it w'ould be attended with expeiiec 
and ineonveiiienec from applications of this kind. tended with 

expence and 

inconvenience from applicauunif of chit kind. 

'Phe hare exchanging of notes with a bankrupt, cr giving h»8 «- 
money for bank notes, cannot afleft him as a trader with th.U 
b.'.nkrupt, and confcqucntly Mr. Blend cannot be hurt by lucli bankrupt, or 
a ddVirvcry, nor would be prefume that the commillionci's u hi tnonejr 
alk Inch inlling and immatcriul quelticns, and tiiereiorc wouio camot ailect 
not dired; the examination to be upon interrogatories. •**» wadw 


(Cc) Who are liable to Batisrvphj* 
Jltg^iore V. Ulolloy, 
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T 0 R D Chancellor: I am inclined to tliinlc a pawnbroker Cafe 109. 

within the feveral Hatutes concerning bankiupts, and cipc- fta- 

gially within tli^eneral words of the 39th claulc of tlie 5th tulrs of bank- 

^ rupts, und Ce-nn 

particularly incited la the general word inien, in tkc 39th. f-clion of th: jtbot Gev. a. and lu i« • 
a g«||Uckedfi££# •» on escifemaQ, Stc. if he will cnd« 





il 




T«£my. 


imutm* 

Geo^ 2* the vrord* of which arc, " Whereas perfons de^Utig 
** as bankers, iroiers, and faAors, are frequently intrufted with 
** great fums of money, and with gooils and effcAs of very grea^ 
** valuc’bclonging to other perfons : It is hereby further enafted 
« that fuch bankers, brokers^ and fa£tors lhall be, and hereby 
« are declared to be fubject and liable to this, and other the ita- 
«,tutcs made concerning bankrupts.” 

For though pawnbrokers arc not exprefsly named, yet the ge- 
iieral word brokers is the genus, and all otlier kind of brokerage 
the fpecies. . . 

His Lordfliip faid in the fame cafe. Though a man be a pub- 
lick officer, as an cxcileman, t^c, yet, if he will trade, he makes 
himfelf fubjefl to the ftatutes of bankrupts. 


yjmurjttit Ex parte Caniiigton, 

1739* 

Cafe no. A Commifllon of bankruptcy had been taken out agalnft Do*- 
The daughter of jtjL JofteSy as a widow. Her lying in gaol from the 8 th 
a freeman of o( November (on an arrdl) to the 4th oi Januaty, being two 
was tlic a6t of bankruptcy, on whicir flic was dcclarcil a 
from her hot- bankrupt. 

b^, may be a The petition was preferred in order to fuperfede the commif- 
fioii, upon a fiiggellion of her being a married M'onr.m at the 
time the commillion it) tied, and the wife of the petitioner. 

Lord Chancellor : I am of opinion tlic taking out a conimiflion 
againft her as a widow, is but a mifuomcr at moil; but if tlis 
petitioner thinks this a fufheient ground, I leave him at liberty to 
bring his a£lion. 

As Dorothy is admitted to be the daughter of a freeman of 
London^ and appears plainly to be a feparate trader, by the cuf- 
tom of London^ flie is clearly liable to bankruptcy, noiwithiland- 
ing her coverture (i). 

The petition difinifled. 

(i) So LavU V. Philips, 3 Burr. 1776. r Black. Rep. 570. S. C. 1 Com. 
Pig.Sat. 


ad. 


C207 ] 


Ex parte Crifp. 

Vide under the Divifton, Rule as to Partim jlxp. 


JttueAtr’ioie Ex parte Meymet. 

S4*»i| 1747* 

Vifle. under the Divi/ionf What is or is not an AH cf Bankruptcy, 




Richardfon and Gibbons, Aflignees of Alexander 1 pj^ntjfTg 
Wiljm a Bankrupt. —• —— 3 ' 


RradJbavj, Taylor, and Wilfm^ ■ . . . ^ 

Vide under the Pivi/mf What is a trading to 

Bankrupt, 


Defendants. 

4 

nt^t a Man a 





Ex parti Williamfon* 

'Vxdt under the Divijiont Rule as to the Certificate of a Banlrupt. 


1750. 


(Dd) Rule as to a Banirupt’s Allowance, ^^^*****^ 

Ex parte Grier. 

T he petitioner i?«/A Gr/Vr, the widow and aclmliiiflratrix Cafe III* 
of John Grierj againll whom a commifiloii of bankruptcy Abanimpei* 
had been awarded, prayed that the aflignees of the eltate and ef- 
fe£ts of the bankrupt iniglit be ordered to pay unto the petitioner ^11 he haa ha4 
the fum of 35/. being the remainder of tlie 5/. per cent, unrc- hu seruftcaw.. ^ 
ceived, whicli the petitioner inlifts John Grier die bankrupt waS 
Intitlcd to as his allowance, in refpccl to the fum of 800 /. reco¬ 
vered in from his eftatc, or that llte might have fuch other allow¬ 
ance as he was intitlcd unto at his death. 

Lord Clj/inrellor: I am of opinion on the conftru£lion of the L J 
claufes in the adl of parliament made in the fifth year o*f the 
prefcni king, that though Crier the bankrupt did furrendtr and 
conform, yet that he was not intitlcd to the allowante given to 
bankrupts, unlefs he had had his ccrtilicatt; for if the creditors 
lliould confent to give it him before, it would be of no fervice, 
as they might take it from him again the next moment j for it 
w'ould be liable in his hands to falisfy any creditors, till he is en¬ 
tirely cleared by the certificate. 

llis Lordfliip therefore ordered the petition to be difmified. 


Ex parte Trap. 


Dtnnihr dit 
24th, 1747. 


T he petitioner is the reprefcntaiive of a bankrupt, whofe Cafe Ii2« 
eftate had paid a neat lor. in the pound to his creditors A bankrupt’s 
ujider tlie commifiloii, and thereby became intitlcd to an al- 
lowancc of 5/. per cent, provided the 5 per cent, did not amount lianwnti** 
in the whole to above the fum of two hundred pounds. The wefted loiet^ 
commiinoncrs dirc£led the afiignees to pay the bankrupt the 
fum of 163/. being Vr'ithin the fum, his efliate amounting to reprefeautive. 
4000/. but before the aifignees had paid it, the bankrupt dies, 
which was tlie rcafon tlicy did not tliink fit to pay it to the 
r*-prefcntativc of the bankrupt, without the fan£lion of the 


court 


Lord Chancellor of opinion it veiled in the bankrupt, and 
uiC petitioner confequently as his reprcfentatlvc intitlcd to 
the 163/. (i). ( 


(1) Ex parte CaKtTt poll. 209. poft. % vol. 814. S. C. 





JEW parte Stiles and Pickart. 

. Cafe 113, petitioners by their petition fet forth, that they had 

BtakniptB are ” dividciul of loj. in the pound, clear of all expences, 

aotintitledto utulcr a joint commilllon-j and therefore prayed they may have 
allowance they are intiticd to under the a£l: of the fifth of the 
STprefent prcfent king. 

■toy * tSU® fi"®* A feparate creditor, who by order of the Lord Chancellor 
admitted to prove her debt under the joint commiflion, op- 
fera before, pofes it, and infifis the bankrupts lire not intitled, as their fepa- 
eftate is fo deficienti*as not to produce is, 6 d. in the 
to any allowance P°“”d, and tliat the bankrupts cannot receive the allowance 
•talU under the a£t of parliament, • till they have paid all their cre¬ 

ditors, as well feparate as joint, twenty fliillings in the 
pound. 

Lord Chancellor : This application is premature, the commif- 
fion ilhied no longt'r ago than in June lull, no final dividend has 
been made, and before that time any creditor may come, cither 
joint or feparate, to prove debts. 

C aop 3 And even upon tlie common «quity of this court, if creditors 
fTponanaffidavit will make an uiTalatit that they have not read the Gozellc^ tlicy 
admitted, fo as not to diilurb the former dividend, and 
Uie Gassttu, he by dial means mull, iii the firfl: place, be brought up equal to 
wUlbeadmi^d the creditors under the former dividend, before the comtniirioii- 
tob proceed to make a fecond. 

dividend, nor 

fu Gommiffioiicn proceed to make a fecond till be ia brovght up equal to the creditora under the iiril. 



IS^^th* sd, 
>? 4 ** 


So that, till after a final dividend, it cannot he feen whether 
the bankrupts will be intitled to any allowance at all, for the 
ad of parliament direds that the neat produce of his cflate (hall 
be fufiiciem to p.iy the creditors of the bankrupt, wl)o have prov¬ 
ed their debts under the faid commiilion, the fum of ten fliillings 
in the pound, ever and above fuch allowance. 

Therefore to grant this petition would be a dangerous pre¬ 
cedent , and for this reafon I difmifs it, but fo as not to pre¬ 
judice any allowance tliey may be intitled to after a final di¬ 
vidend. 


ad, 1754. 

Cafe 114. 
I. C. poft 3 voL 
Bsf. 

The agnttnn- 
^•b«ak- 
’who had 
Si life-tiinv 
I tot. in 
I pound it, u 
ling in hit 
(inBe, intitled to 
dienlk^rmcc. 


Ex parte Calcot, and Others. 

T he petitioner is an admlniftrator of one Tirrell, a bank¬ 
rupt, bis application to the court for the bankrupt’s al¬ 
lowance under the ad of parliament, he having made a neat 
dividend of 10/. in the pound. , 

Lord Chancellor ordered the affignw out of the efieds in his 
hands ihould pay the allowance to th^petitioner, at the latc of 
5/. per cent, upon the money got in from the bankrupt’s efiatc, 
not exceeding the fum of aoo/. (i). 

(i) Ex parte Trapt ante to 9 . 



(Ee) Rule as to Solicitors in Bankrt^ Cafes* 


Em parte Hollidaf. 

A Petition againftPAr/j^/ the clerk, in a commiffion of bank¬ 
rupt for not attending a trial at the affizes upon an indift- 
ment againft the bankrupt for concealment, notwithftanding he 
was ferved with a fubptena for that purpofe j and praying that the 
whole cods of the fuit may be paid by PhelpSy as the petitioner 
apprehends that the acquittal of the bankrupt was owing to the 
want of Phelps’ti evidence. 

Lord Chancellor: This is not a matter proper for me to deter¬ 
mine in a fummary way, or to interfere in a proceeding before a 
judge of oyer and terminer. 

If the petitioner has reallyfuftaincd any damages in this trial for 
want of Mr. Phelps'o evidence, he may proceed againd him by 
way of indiftment or information, and recover damages for this 
neglect of Mr. Phelps ; and therefore as to this part I ihall dif- 
niifs the petition, as I have no jurildi£lion at all in a matter of 
tins kind. 


7*)wd>et7tb» 
» 74 *‘ .. , . 

Cafe It;. • 
The courttHU ' 

BM, 

clerk «f Ab, 
coftiof 

itotaneadiBgtB^'.. 
pvcevUencccC . 
a trial, by realbn ; 
of which the 
bankrupt waa 
acquitted, ths 
remedy lyh^aC 
law. 

C 2*0 3 


Em parte Whitchurch and Others. 

H I S Lorddiip, by a former order in petitions of bankrupts, 
referred it to a Mader to tax Mr. Shurrafo bill as follici- 
tor, in fuits carried on in this court by the aflignees of Hatliday's 
bankruptcy. 

The Mader taxed the bill accordingly, and reported fo much 
due to him on account of thefe fuits. 

Some of the creditors of HalUday in behalf of thcmfelyci and 
the red of the creditors, take exceptions to this report, becaufe 
the affignees engaged in thefe fuits of their ow-n accord, with- 
out a previou.-i meeting of the creditors to impower tliem to 
commence fuits in equity, purfuant to the dire£licns in a claufe 
in the 5 Geo, 2. intitlcd, An oB to prevent the cemmitsing of frauds 
by bankrupts, 

“ Prot^i^d always, that no fuit in equity (hall be commenced 
“ by any^gnee or alFignces, witltout the confent of the major 
part in value of the creditors of fuch bankrupt, who (hall be 
“ prefent .at a meeting of the creditors, purfuant to notice to be 
given in the London Gazette for that purpofe.” 

Lord Cbancdlor: The exception mud be allowed, and as he 
w'as employed by tl»c aflignee, Mr. Skurray has a perfonal re¬ 
medy againd him, but fince he afted without the authority of 
the majority in value of the ^editors at a previous meeting 
fur that purpofe, the edg;^ of the baidtrupt is not liable to 
this demand. ^ 


Juta the ydi,' 
Cafe ii 5 . 

Ante 91. 
WherearolSciter 
canieionfuite 
for an aflignee, 
without the a«. 
riiority of the 

majority in value 
of the cteditai^ 
the eftate of the 
bankrupt ia not 
liable to hit bill 
for futh fuitt. 
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(Ff) Ruit »s ia ibt Sbff O^ei under « CmmiJSon ^ 

BattkrupUj, 


thfl 34> Em parti Staler and Parnell^ the Ailignees of Edward Richardjon 
’? 49 « a Bankrupt* 

Cafe 117. JJ* d!>WA RD Rtehardfinin 1746, and for Tome years before^ 
•.C An* » ^ followed the buGnefs of a vi^kuaUer in the city of LottdeMy 

j, ' and having acquired fomc moneys and borrowing morCj in Sept» 
Tika bankrupt* * 1746, purchafed the office of the under marlhal of the faid city 
^^dAeoffice poo/. two thirds of which was paid to the then lord Mayor, 
•f tfae ttodet and the other tliird to the faid city, 

nuribal of the 

cky of laniut for 900/. afalarjr annexed to it of 6of. payable half yearly, and a freedom of &e fiid 
citjb wordk annually 35/. Rubardfin's cfTcfts not amounting to 51. in the pound, his affigneei appli. 
•d to Uie lord mayor and court of aldermen, for liberty to fell the bankrupt’k oflice; but he being ore. 
fent in Mure, and refufing to confent, they declared dut they could not alienate it without his connnt. 
The preient applicadon, thitthis oihee may be forthwith fold, and that the toid mayor, ( 3 c. mi) be 
indeOBnified in accepting fuchahenation, on the aflignees paying the ufual alienation fine. ‘Iheieri/ 
ChoKafferof opinion, that aflignees might fell this olBce of under marftal, and that it is not within 
the ftatnte of £dw> 6. os it dMS not concern the adminiftration of yufttec. 

£ *ai I ] To the office is annexed not only a yearly Gilary of 60/. payable 
half yearly out of the chamber of the city, but alfo a freedom of 
the fard city every year, worth 25/. and conGderable pcrquifites 
beGdes. 

On the 22d of April 1749, a commiffion of bankruptcy if- 
fued againft him; there is not fiifficieut to pay 5/. in the 
pound from the efled^s in the hands of the affignees, and tlicrc- 
fore they applied to the lord Mayor and court of aUlernien, iur 
liberty for them to fell the bankrupt’s office, but he being prc> 
fent in that court, and aGced if he would confent to fuch iale, 
abfolutely refufed to do it, whereupon the court of aMermen 
declared, that they could not alienate it witliout the bankiupb’o 
confent. 

The petitioners apprehending the intereft of the faid office is 
veiled in them, and that as he might have fold on the ufual alie¬ 
nation Gne, inGft they, as (landing in his place, have a right to 
fell the fame for the beneGt of the creditors, without the 
bankrupt's confent, and therefore pray, that the offiic of 
under roarihal may be forthwith fold (or the bencGt of his 
creditors, and that the loid Mayor and court of aldermen may 
be indemniGed in accepting of fuch aUenation on tlic petitioners 
paying into the’chamber of the city of London the ufual aliena¬ 
tion Gne. 

At the time of Richardfotda admiGTton, it is exprcGcd in the 
< appointment, that he (hall have, hold, exercife, and enjoy the 
Mtd office with all fi^s thereunto belonging, fo long as he (hall 
well and honeftly ufe and behave himfelf therein. 

The buGnefs of the under mar(h 3 l'-*s, for himfelf and his 
men diligently to attend the Greets, an** carry all fuch va¬ 
grant perfous as they (baU Gnd within theViy and liberties to 

\ SridewelP, 


^riJtwellt or otherwife to give pumfliment to them according to ^ 
law, 

He is Hkewife to fee that the fcavenge^ in every ward cimfe 
the ilreets and lanes to be duly fwept and paved, and that the 
rakers of the wards carry away the foil. 

It is alfo required of him, that he jfhould ride or go abroad ui 
the night time, twice in every week at leaft, to fee the watchee 
duly kept. 

There arc other duties belonging to hh office of the like kind, 
but the before>mentioned are the molt material. 

The principal queftion is. Whether the place of under marffial 
is an office thatjconcerns the adminiftration of juhice, and whe¬ 
ther by the llatutc of the 5 6 Ed, 6. c. 16, it is or is not law- 

' ful to fell fuch an office. 

If it be an office which falls within the defcription of the above 
llatute, then the cuunfel for the bankrupt infifted it cannot be 
foldjbccaufe by the llatute If an effictr concerning the admini/lra- 
“ tion of jujlicey or ling’s treafurcy cafleSy &c. felly or take anypro^ . %. 

** mife or affuranccy to have any money or profit for any ofitccy £ 412 J ' 
“ or deputationy he Jhallforfeit his and the contraS Jhall be 

“ voiily and the bu'icr or ptsmifery &c. (hall he difabled to held the 
"faidojke.” ' 

The counfel for the bankrupt Hkewife cited the cafe of Wil- TIw office 0# 
Ham Lowfieldy who in 1722,'«« confidcration of the fum 400I, Unn^e^e^io 
was by the lord mayor and court of aldermen f the dtyof London itconcenwthe 
athmlted to the ofifee of a ferjeant at maccy to hold quamdiu fe bene 
gcircrit. The duty of his office is to execute the writs and proeffies »to'eftioin 
direfled to the Jberiffs of London, 'and no falary hut what he gets by clerk of the fi« 
the execution of fuck procefs. William Lowficld became a bankrupty • 

the affignees petitioned tjord Oiancellor King to have_ his place fold 
for the benefit of his creditorsy and on the lath of April, 17 33, the 
matter of the petition came otty when his Lordjhip was pleafed to de~ 
elarey that the place was mt fnleablcy as it concerned the execution f 
jujliccy and therefore difmijfed the ffignees’ petition. 

The place of Mr. Brifiow one of the fworn clerks of the £x 
clerks office, who was difeharged from his imprifonment by 
the late aft for the relief of iufolvent debtors, was held not 
faleable. 

iV. flriN.It appeared by' the affidavits which were read in 
the petition, that 150/. only of the creditoir*s money had 
been laid out by the bankrupt in the purchafe of the faui 
office. 


Lord Chancellor : This is a matter , of very great confcqucttce, 
for when a man is likely to become bankrupt, he mkj^fell all 
his ftock in trade and effefts, and inveft the produce intone of 
iEtkfaleahle fficesy and*in that manner cheat hiS creditors. • 
There are two quel^v/S' which naturally arife. 
ifii Whether thiaiTOce is of fuch 4 nature, that the credi¬ 
tors can lay hoU-^lirthe falary belonging to it? 

■ %ilyy Whether/Ae creditors are bound to wait for thefe pro¬ 
fits as they accrue, or may fell them by anticipation ? 

P 2 * 





^SHHUilHE* 


v’ iv office of ^ 
f iieder nurdiel is 
3 clesriy within 
die 4eicription 


)t>^f***' lam of opimon, that this ia clearlf an office within the 

the 24 € 5 *' 35 Hen, S. e. 4. and 13 Eliz, e, 7. 

* The words of tlxe preamble to the firfl: afl: are, “ Where di- 
** vers and fundry peifons, craftily obtaining into their hands 
** great fubftance of other men’s goods, do fuddenly flee to parts 
*( unknown, or keep their houfes, not minding to pay or reftore 
** to any their creditors, their debts and duties, but at their own 
** wills, and confume the fubftance obtained by credit of other 
" men, for their own pleafure and delicate living, againft ail 
** realbn, equity and good confcience.” Be it therefore en- 
a£ted, That the Lord Chancellor tflLay^zxidt or Keeper of the Great 
Sealf the Lord Treqfurert the Lord Prfdenty Lord Privy Seal^ and 
34 ®* 35 t^her of the Kin^s nufl loonouruble Privy Council^ the Chief *fi‘Jlices 
MS rj'jWii’ either Benchf for the time beings or three of tlem at the lenfl^ 
V. 7. t^n every complaint made to thetn in writings by any parties 

grievedf Jball have power end authority by virtue f this act to tale 
by their diferetionsy fuih orders and direSious as well with the b<,~ 
dies of fuch offenderSy as with their landsy tenenientSy feesy annulliesy 
and offers y which they have in fee fmplcy fee taiiy term of lify 
term of yearSy or in the right of their nviveSy as much as the inters 
C 2*3 3 9 *^* right and title of the faid tffenders Jhall extend to Icy and may 
then lavfully be departed withy and to caufe the faid landsy i^c, and 
. tffees to be appraifcd and foldy fr fatisfaction and payment of thejuid 
creditors. 

The ftatute of the 13 Ellz. begins witli a recital of the former 
SL&, Forafmuch as notwithfanding the finluie made againjl bjnh~ 
rupts in the le^th year of the reign of our fvenign lord King 
Henry VIII. thofe kind of perfons havCy and do (‘ill increafe intr 
great and excejftve numbery and are like nwe to di, f fame better pro- 
vifton be not made for the reprejfion of them j Ee it enadledy That the 
■ Lord Chancellor or the Lord Keeper for tie time beingy upon every 
complaint made to him in writingy againjl fuch perfen being bunhrupty 
at is before dfinedy ftall have full powery by cotnnnjfon under the 
great fealy to appoint difereet perfons whofall take by their diferttionsy 
fuchordety &c. with the body of fuch perfnty &c. and alfo with his 
lahdsy- &c. and caufe the faid landsy ojicesy See. to beappraifed andfold. 
This is an explanation of the former aCty and changes' the ju> 
rifdtflion by veiling it In the Lord Chancellor or Lord Keeper 
only, the coniidcration of the former aft is taken up, and is, as 
it were, incorporated into this; the moft remarkable part is, 
caufe the faid lands and vffeesy &c. to he appraifed and fold ; and 
notwithftanding ^tone and Billinghmfl in their reading on thefe 
ziSti fay, that only offices of inheritance are witliin the meaning 
of-theie words, yet.l am of (m|nipn this conftrudtion is contrary 
to the exprefs words of the aus, for terms of years relate dire&- 
Ijr to effites, not in lands only, but ail other offices. 

Iks t^his an office for fife ? It certainly is, for an office ' 

^ ^ g*B*trity has always been hel4.. .to be an office for life, 
ffiwenee they exprefs it in the &eatch law, iiiw;what a peffon holds 


dut^per ^am out eu^am, V^, 

been adioUtted at the/hf^^ diat it tho^nhrupt ibould 
not pboun hU cerd^ate, diat tho^ moment hf m:eives any pro¬ 
fit- ftjjjfm his office, it v^s hi hii allknees. * 



mmipt ar| 

But it is not therefore to be taken for granted, that every 
thing which docs not immediately vcft in the afligneesy is not 
liable to the creditors under a commiflion of bankruptcy. 

I will put you a cafe, in which I fhould not fcruple to con> 
fidcr a bankrupt as a truflce for creditors. 

Suppofe a tradcfman is under a will made executor and refi- abiak. 
duary legatee, and before his bankruptcy colk£ls in enough of nipt Isumbco. 
the teftator’s cfteds, to pay debts, and particular legacies, and *»»■«»* 
the remainder of the affcts ftood out in mortgages: the aflignees 
would not in law be intitled to get it in, becaufe the bankrupt has *ad putiodar 
it in ««/«* droit as executor, and yet, if he refufed, I fhould 
certainly be of opinion the aiFignees under the commiflion, not- rffiifrt to ' 

withftatiding tlic legal intereft is not veiled in them, *might by caUeAm Um 
the aid of iiiis court get-in this part of the aflets in the name of 
the executor, and would dire£l accordingly. figneet have aofc 

the legal iatettlk. 

veiled in them, the court would aflift them to get in the remainder in the name of the executor. 


I think clearly therefore, that the affignees may in this cafe by 
anticipation fell the oilicc of the under marfltal of the ci^ of 
London, and that it is not within the ftatutc of Edw, 6. which 
concerns the execution of judice, and for this reafon not like 
Lnvjield’i cafe that did plainly concern the execution of juftice, 
and if it had come before me, I fhould certainly have made the 
fame order, as Lord Chancellor King did, tliat die peddon fhould 
Hand difmifled. 

The office of under marfhal docs not concern the execudoft 
of jullicc, but only the police of the city of Londofif and there 
luvo hecn laid before me fcveral indances of a£ls of common 
council for the fak of this oilicc. 


Another obJcClion has been darted by reafon of the words of 
the aft, which redrain it to fuch a property as a bankn^t may 
dipart withnly becaufe this mud be done by the leave and inter¬ 
vention of the lord mayor and court of aldermen. 

This is only a medium, though to be fure, I have no autho¬ 
rity to make an order on die lord mayor and court of aldermen, 
compelling them to accept of a fale. 

But what I fliall direft here, is like the common cafe of re- 
newal«4tf leafeb: 1 cannot make deans and chapters, i^c» grant 
leafes, and yet fuch orders are cvety day’s experience, and the 
fame likewife with regard to lords of manors in copyhold cafes. 

His Lordfhip direfted, that the afSgnecs of Edward Richard- 
fon fhould agree with a perfon to fell this oiHce, and then pro- 
pofe fuch perfon to the lord mayor and court of aldermen, as % 
purchafer, and if they Approved of fuch purdiafer, the bankrupt 
was to attend the lord mayon und court of aldermen, and to fur- 
render his .office to them, to the end the purchafer might be ad¬ 
mitted thereto; and t]^>r«.oney arifmg from the falc ottbe office, 
was to be applied benefit of the creators; and if tho 

bankrupt reiurpcl fry comply with this order, his Lordfhip de¬ 
clared he wo&ld commit him to the Fktt till he thought proper 


to comply . 
« * 


P3 


N.B. 


[•ai4 1 



I 


m 


««p^. < 


V* B. Lord Qtancelhr^ in arguing this cafe, faid, that if an 
oHicer in the army fhould become a bankrupt, he (hould 
have no doubt but lie had a power to lay his hands upon 
his pay for the benefit of his creditors (x )• 


l|*aA.cer«f 
Nisanarthoald 
tacWDcbank* 
ailft, the court 

] would lay their h ands upon hia pay, &r the benefit of lui urediton. 


(l) Cantra Csthcart V. BlA.kvaeod, 
't Cj§ie*i B. Lenas, 3581 Flarijf v. Od¬ 


ium, 3 Durn.td Ecffl. 681. LUdcrJale* 
V. Moni)eJi, 4 D.in, &r Eafl, 248. 


fitcmitr the 

sad, 1749. tkia Ex parte Butler and Purnell, the AflTignees of Edward Riehardfon 
»«.ercameoa a Bankrupt. 

C .»>5 ] 

Cafe 118. 

S. C. ante sio. 

Tae binkrupt 
b«in| under 
tnaiftildf he 
city off Wm, 

and refiiflng to 
fbrrendcr, tbc 


A t dxe time of iiTuing of the commifiion, Ruhardfm, as has 
been before ftated, was poflefietl of the otfice of under 
nurilial of the city of landm^ and had rtlufed to furrendcr, or 
to let the alFignees difpofc of it, for the benefit of his creditors. 

By an order of the 3d of Augujl lall, the aflignees were to be 
at liberty to treat for difpofing of the office, and after they had 
with any perfon, were to propofe him to the lord mayor 
•flignee. obtdn- and court of aldermen for their approbation, and if they ap- 
Sifp"fir**pf'^e of him, the bankrupt was ordered to attenti them, and 

greej fin render die faid office to the lord mayor and court of aider- 
jWidi sffignees men, to the end that fuch pcifon might be admitted to the of- 
!rf the'offiie 1/' ficc in the ufual manner. 

8|o/. an < on the Mr. Eutk accordingly agreed with the aflignees for the pur- 
chafe of the office, at the puce of 850/. and on die 17th of Oe- 
44 toXi^munof prcfentcd to die court of lord mayor and aldermen, 

loifi mayor, tSc. who approved of him, aitd were ready to take the bankrupt’s 
furrender, but he refufmg to do it, upon an application to Lad 
•csfytotok'tlM CSiancellor, he ordered RidarJfon to be committed for his con- 
' fur. tempt, and a warrant iffued accordingly, but he thereupon ab- 

^^sAfing,** wiT ficonded, and hath kept out of the way ever fincc. 

Mhtti to hr It was therefore prayed by the prefent petition, that his Lord- 
ed f r fljjp ^vould make an order on the court of lord mayor and alder- 
to admit Mr. Buck, in the room of RiJjardfon, to‘thc faid 
ercr firce. office. 

court of lord mayor and aldermen did not think they were 
'J^OMfdlar juft;fied in admitting iiWit, without an adual furrendcr of the 
•wM crier the bankrupt, and tlicrcforc the principal end of this application was, 
j!pnw,”(y^to might be fafe in doing it, and to fupply tlie want of a 

^itAnTcJS. in the furrender. 

appeared diat a conftant perfonal attendance was required 
tM, he' * ^his office, and that by the rules and cuftoms of the court of 
Sot make lord mayor and aldermen, die perfon who neglects or refufes to' 
give fuch attendance, may be totally difmified', and that in con- 
^ > adi^h. Ibquence thereof, the court may admit any pcrfbti they think fit. 
iladrely 

Mty ia iham, but tecommended to the lod mayor, Vt, upon the bankrupt'a Ma.«tteiidanM, 
thigofllee wee fiatcited, to dUoufahixiy aad admit H. 

1 ^ ***** Chancellor faid, he was in doubt what^^iQtVOns he (hould 

Mititt give, lor he was of opinion, that he could nor maKe an order 

I sadU^ I. 

ifaiaaothcr, tbcoqartanoifir the trofiiotofiurchder, 



upon the lord mayor and aldermen to admit Mr* Buel, as it ^ 
was intirely difcretionary in them who they would admits and ** **• 
that he could not fupply the want of a furrender heret as in the 
common cafe of a copyhold, where perhaps the legal intereft 
might be in one perfon, and the equitable intcreft in another, 
by which means the court can order the truftee who had the 
legal intrreft to furrender, though c^mquetruflxefxi&ii but here 
the legal and equitable intereft are both in Rtchardfon, 

But to the end juftice might be done to the creditors, he re¬ 
commended it to tlie lord mayor and aldermen, upon Ruhardfitii 
non-attendance by which his office was forfeited and vacated, to 
difmifs him, and to admit Buck in his room, upon payment of the 
850/. and ^e alienation fine to the chamber of Lmdon. 


(Gg) What jball or Jhall net he fatd to he a Bankrupt*! EJiade, 

Browtif Aflignee of Reger William a Bankrup*-, v. Heathcote and 

Mariyn, 174 ^* 

Vtde under the Divifton^ The ConJlruBien of the Statute ef 21 Jac* X* 
cap. 19. with riJpeEl to Bankrupt*! Pojfejfion of Goode after 
AJfgnment* 


Etc parte Rithard Flyn and Richard Fuld Merdiants* 
Vide under the fame Divt/ion* 


Dttembor dw 

a} 4 , i 74 *> 


(Hh) Where there ie a Truft for a Batdirupi*! Wife. 

Ex parte Elizabeth Greenaway. 

Vtde under the Divtfonf Contingent Dehts* 


Diueier diS 
» 3 <» « 74 »* 


Ex parte Groome. 

Vide under the fame Divifion. 


Offlafcr dw sodu 


Walker and others v. Burrow!, 

• 

9 '$^ under the IBvi/iottf Where Affignees are li^lato the fame Eguipf 

with the Bankrupt, 


r « 7 1 

JttamUr tha 
Stb, I 74 S. 


Crey v. Kentyh- tlw iiflb 

Ride tide Bann or. FenUf under the Divtfotti Role ea too 
^ m$yef the Wifi, 





vj9tMipl<r At 
•A > 7 S*- 


JSx parti Elizabeth Michell. 

Vidi under tht Dhi/ton^ Contingent Debts* 


(li) What it a trading to male a Man a Bankrupt* 
Highmore v. Mdlop. 

Vidi under the Div^ion^ Who art liable to Bankruptcy, 

Ex parte Carington. 

Vide under the fame Divifon, 

Ex parte Meymot. 

Vide under the Divifon^ What is or is notan aSJ of Bahlmpu^t 

I ai8 3 

. Riehardfon and GihbonSt Aflignecs of Alexander 7 

W'ijfo,, a Bankrupt. - j Platafir,. 


JixmitrA .0 
Jith, 1737a 


^yumary A* 
Mt, 1739. 


JIf x m h r At 
• 4 A» * 747 . 


Bradjhavii ^aylor^ and Wil/oUf 


Defendants* 


yumaiy Ae 
^^•$ 4 , i 7 S». 

.’Cafe tip. 

tmkmlurlug 
nkMofwiAcfD 
• Mstft at firivt- 
itMii flMteltne. 

.iMAqMbrAcJe. 
K^tjHatfeniB Ae 
' Y Cm* Sa to ltd 
' te e ierfp Mbeing 
jBAtetocamnif- 
*1 Aemtf bink* 


(JUmciAo afiing 
■bikari irill 
Hi contderedtt 
Ao'he 

Hteaetlu^aa 


Vide under tie Dev^ony Rule as to Drawers and Indorfors of 

Billsf &c. 

Ex parte Wilfon, and Ex parte Bradfliaw. 

T 0 R D Chancellor: The claufe in 5 Geo* 2* relating t'O 
dealers as hankersj fAc. took it’s rife from that part of the 
ax Jac* t. relating to Scriveners, who were more numerous 
than in latter days; for bankers have taken upon diem to a£k as 
Scriveners, and merefore made it necefiary for the legiflature to 
add Bankers, as being liable to commiffions of bankruptcy. 

Mr. WUfon being an agent to a6 regimcnA, will not make him 
a bankrupt, nor wUl it exempt him from being one. 

It is faid, he could be no banker becaufe he kept no (hop. 

A Scrivener does not keep an opM fliop, and yet as he re¬ 
ceives money belonging to other people, and places it out on 
fecurities, umich is the bufinels of a Scrivener, he may be a 
bankrupt. ^ 

So may a perfon a£iing as banker, diough not keeping an 
open fliop. 

His keeping h!s cafli with DromimeKIjK^and paying, from. 
S750 10 17511 30,000 /. a month, in all thl^ millions, is in- 
fifted to be very flrong, if not concluflve evidence,Sfa9t.he was 
no banker himielf. * 

It 



'BtnKiqit. 



It IS inconceivable that he could lodge fuch fums in another. 
perfon’s hands, and have no profit or allowance* 

The groat point is, 'I’hat here is a doubt upon the evidence, Acommiffionof 
and if the weight of evidence had been againft the commiffion, 
yet the court will not fuperfede it, becaufe a commiiHoii of bank- 
ruptcy is as much et: dehito jujlitia as a writ, (i) and I know no andnoiaftMice 
inflance where this cou’'t have fuperfeded aroramifiion, without 
directing an ill'uc, unlefs it appears very plainly to be taken out wiAoat 
fraudulently, or vexatioufly. {iigtolfliie,ttB- 

Lord Cham-eVor directed the ilTue to be tried in the court of 

King's Bench in Middhjix, fraudiilcntljr w 

vexitiottfly* 


(l) Bacl.'Vi:tll*$ Caft, 2 Cha. Ca. 191. 1 P“ern, 152. S. C. 


(Kk) Rule as to j 4 £Is of ParUantent relating U Banhrtipts» 


r 219 3 


Ex parte Burchell. 




1742. 

Ride under the Diofton^ The ConJlruSion of thf Repealing Qaufe of 
the tenth of t^utn Ann. 


Kx parte Lingood. 


Vide under the Divifiony Rule at to a Certlfcate from Commlffieners 

to a Judge, 


Mdj the isthf, 
174a. 


Walker and others v. Burrows. 


Vide'under the D'nnfony Rule at to A£igneet% 


the 

•th, 1745, 


(Ll) Wlmt is or is not an Elehlhn to abide under a CctnmiJUon, 


Ex parte Capot. 


411^ 

* 73 ^ 


A fter a commilEon of bankruptcy ilTued, and two di- Cafe lao. 

vidends made in confequence, one of the alfignees brought Anaflignwnpm 
an a£lion againil the bankrupt, and laid him in execution for refunding «iwt < 
the refidue of the debt, and upon application to the Lord Chan- 
etUoTy three queftions were madeby his Lordfhip. dends.aiiowedta 

make hia eleo 
dvn, to proceed at lair againft the bankrupt. 


Firy?, If the creditor was intitled to purfue the perfon of the ‘ 

bankrupt, and yet ly^cive a proportionable benefit under the mpta u ftaudn- . 
‘^ommifllon, which m faid he thought was by no means to be g 

* modern, as un* 

Isrtunate on^,‘'and upoa thefe ftatutei have the applicationa been made, to compel creditota vdw pm* 
•ctd la a double way, to maka their tlcaion. 

done, 


3 



'**4'':. WMtlnipt. 

“ ^ <lone, as tfie law of bankrupts now (lands: The old laws con- 
litlered bankrupts as fraudulent infolvents, and they arc often 
called offenders, (i) but the more modern laws have confidered 
them as unfortunate inlolvents, and upon thefe ftatutes, thcfe ap¬ 
plications have been made to the court, which has obliged cre« 
ditors who were proceeding in the double way, to make their 
e.'e£lion. 

The next queftion was, If he was now at liberty to make his 
elcdion, or whether he had not made his cle£lion by taking the 
dividends. 

But upon refunding what he had received as dividends, his 
Lordihip gave him leave to make his election. 

The third queftion was. If he upon refunding, and cle£ling 
to proceed againft the perfon, fhould have liberty to come in un¬ 
der the commiflion and prove his debt, fo as to diilent from, or 
affent to his certificate (a). 

Tb< nalim wfiy Lord Cbancelior faid, fcveral fuch orders were made by Lord 

accordingly fuch order was made in the prefent cafe, 
MMMd at law, ^’td he faid the reafon of the court for fuch order was, to make 
SallfiiU be al- the remedy againft the perfon efteAual; for otherwife the perfon 

creditors, be abfolutely difeharged from 
bankrapt*! cer- the remedy which this creditor has defied to take, 
dfeata, it to 

suka dte reaedy againft the perlbn cffcQual. 

■(l) jdttt* Brmlfy V. GeoJfre^ 77. Ex parte DuviUierSt Ex paitf 

* (x) See the next cafes. Ex parte land- Ward, ante 153. 


^^OerA, £xpar/e W»rd. 

•A * 7 «» 

' . yifdi under the Dhijion, Rule as ta a Petitioning Creditor, 


tMerAe s6th, 
• 745 - 

tSafe 121. 


Is* the preced* 

lag Cafe. 

■sueidiftaiiding 

Sfireditorunikr 

%'copunlffion of 

liiuknipteleAe 

SS'pmcced at 

M.-hejnayftUl 

sawtordiflant 

ISjkcMrtiftGate. 


£x parte lindfey the Bankrupt. 

A Petition to be difeharged from a commitment at the fuit of 
one Henhle, who has proved a debt under the commiflion. 
Lord Chancellor: I'he creditor muft either waive his proof 
under the commiflion, or make his eleflion to proceed under it,** 
W notwithftanding he elefls to proceed at law, he may ftiK 
aflent or diflent to ihe'certificate. 

It not being .clear, whether the debt under die commiflion is 
the fame for' Which the aflion was brought, tus Lordihip ad¬ 
journed the petition for want of the proceedings under the com» 
milfion which w*ere millaid. 



Mk parte Lewes. 

I 

Pidt under the Divifienf Rule at to a Potlitning Creditor^ 






Ex parte Dorvillien. 


Aupi/Hbif^ 

1751. 


A n application by the petitioner the bankrupt} praying that Cafe 

Mofes Moravian who has brought an action againft him, See the tm 
and alfo proved a debt of 800/. and upwards under the cominif- precedinf 
(ion, may make his elcftion to continue under the commiifiott, 
or proceed at Jaw. 

Aforavia. alone, being the majority in value of the creditors, , s 

chufe himfclf afligncc. 

Lord Chancellor was doubtful whether the circumftance of Thought petfie, 
chufing hinifelf is not making an ele£kion to proceed under the 
commiflion •, but on his electing in court to proceed at law, his d^Vp»«2^. 
Lordfliip made an order that Aforavia Ihould be difeharged as a »tIaw,oTua4« 
cerditor under the commiflion, but ftill allowed to alFcntordif- 
fciit to the bankrupt’s certihcatc. 


(Mm) Rule as to Profecutions agalnfi Bankrupts for Belong io net 
furrendring himfclf. 

Ex parte Wood j in the Matter of Comerlan a Bankrupt. ^fu ^ 

A n application to the court that the commiflioners (hould 

admit him a crcditui- for 21 /. upon a note of hand under afpUe, fbt m < 
this commiliion, and tlrat the clerk of the commilllon may be®*^r^nthe' 
ordered to attend at the Old Bailey with the proceedings under 
the commiliion, upon a profecution, againll the bankrupt for ditorforalA 
felony, in not furrcndcring himfelf according to the dire£lions 
of the a£l of parliament of the 5th of George the Second. ,1,, mmniiffinn 

maybcMdciad 

to attend at the Old Baiief$ with the prxeedings upon a profecution againit the bankrupt (at feJonpi 
in not funendring himfclf according to the dirchions of the at\ of pvliamenU Ac the petitioner hai 
not yet proved his debt, if not made out to the fatisladtiun of the commiiUc;ierti it maybe Mjededj 
and though fnch a profecution may be carried on by a perfon who is not a creditor, yet, by the wordiW 
the aA of parliament, it looks as if the legiflatute intended there ihoutd be a concurrence of the cm 
ditors under the commiflion; and as this is a penal law, a court of equity will hot lend its aid to fiitih 
^a profecution, by ordering the clerk to attend with the proceedings at the Oid Baii^, and ihereim 
would not grant the petition. 

The bankrupt is a foreigner, but lived feveral years in Eng- 
landf and went to Holland before the commiliion was taken out, 
and ilayed there till the forty-two days were expired for his* 
furrendring hiinfelf, and about fix weeks after the time expired 
returned to England, 

Lord Chancellor', lliough fu(di a profecution may be carried 
on by a perfon whq is not a creditor, yet by the words of the 
aft of parliament it looks |is if the legiflature intended there 
(liould be a concurrence of the creditors under the commiliion. 

In ^ prefent cafe the petitioner has not as yet proved any 
when he ^oes before the comnulfioners, if he does 
v-X pot 

C, 



ndt make it out to the fstisfaAion of the eommiflioners, he may 
*■ be rejefted (i)• 

x\<lidav>ta have been read of the aflignees and creditors, 
whole debts amounted to 1800/. and upwards, that they are 
very well fatisfied with the account he has given them of the 
{late of his affairs, and that they believe he could not have made 
a fuller difeovery or difclofure of his ellate and elTefls, if he 
had appeared at the third fitting of the commilTioners at Guild- 
kallf which is die time appointed for the bankrupt's finilhing 
his examination! 

This is a penal law, and a fevere one, for it reaches to the 
' life of the bankrupt, and therefore a court of equity will not 

lend its aid tu fuch a profecution, by ordering the clerk of die 
commillion to attend at the Old Bailey with the proceedings 
under the commiHion, but the petitioner mull go on in fuch 
manner as the law preferibes to prove him a bankrupt, and a 
felon within the intent and meaning of the a^ of parliament; 
and therefore would not grant diat part of the petition, which 
relates to diis intended profecution of Comerlan the bankrupt. 
Whtn • iNuik* Lord Macclesfield did in more inllances than one fuperfede a 
ta]K 4 id notfur>commi(non of bankruptcy, where the bankrupt had not furren* 
r^dme*himfcif within the 4a days, if there did not appear to be 
Am did notap. any intendon in the bankrupt of defrauding his creditors by not 
^ar to be any appearing within the time appointed, and where his abfence 
m- proceeded rather from an ignorance of the confcquence or ac- 
Slid his Lordlhip took tliis method to prevent a pro* 

fecution. 

occafion to do any thing of tliat fort here, as 
ctoMdffon, in it (S not probable the petitioner will be able, upon the circum* 

fupport fuch a profecution (2). 

•iaa. 

•• %>' » • 

■"‘'Jtl) SImffia, emte 71. Rep. 47. Ex parie Graham, ihid. 48. 

See Ex parte White, 2 Bn. Cha. 


fNnl Rule 




Jpkier the aoA, Ex parte Groom. 

m*- 

yide under the Divfiont Contingent Dcbts» 

% 

Ex parte Elizabeth Michell. 

Vide -under the fatae Divfion, 



(Oo) Rule os to mutual Debts and Credits* 


yanuary the 2idt 174I} and the 31II} 174J. 

£>: parte Henry Lanoy Hunter, Efq. In the matter of James 

Hunter and Loth Specht* Bankrupts. _ ^ 

Cafe 124. . 

M r. Jamti Hunter and Mr. Loth Specht were partners in ^ ^ 

trade, and the terms of the articles were, that the flock 
i lould conliil of 4500/. and that this fum of money fhould bS ownfecurity.hc ' 
put in by Hunter only, and that he fhould be intitled to tv/c- 
thirds of the profit of the trade, and Hperkt to the remulnlng ' 

one-third; but as to the principal fum of 4500/. the articles commiffiaai* 
provided that it fliould belong wholly to Hunter. Under thefe ifK';'' 
rcltnttions the partners entered upon trade, and more money *s a creditor ; 
being wanted to carry it on, James Hunter applied to his bro- the joint ef- 
ther Mr. iMUoy Hunter^ the petitioner, who in the ye%r 1733 repu'iM^'i^- 
advanced him, at three different times, u])on hi-, note of hand, »uiy anddireft- ■' 
the fum of 1500/. at 4/'<'r eetit. and afterwards gave a bond for ' 

this money, in which he was fingly bound ; for Mr. Specht was Aiper^h^" ' 
not then privy to any part of tlic tranfatlion, but agreed after- buiby wiy of ‘,‘ 
wards that James Hunter fliould, in his own name, lend this ' 

fum to the partnerfliip ; and in the hook intitled, The private ac- ingin the 
count of lajls* the partnerlhip flock is made debtor to Mr. James ofthitpartier - 
Hunter for the 1500/. anil iutcrcfl for tlic loan of this money, mone^to^e** 
at the rate of 4'/<’/' cem. to be allowed him out of the produce ufe of the put- 
of the patrncrfliip trade. netflayaadt. 

Mr. James Hunter having in his pofleflion for fafe cuftody 
twenty-five Souih-fea bonds, and eight Eajl-lndia bondb, whicli 
were the petitioner’s property, did, without his knowlcd;,'!, up¬ 
on the fecurity of tlie feveral bonds, borrow of' ^e bank of 
England in November 1735, 3000/. and afterwards ler.t that 
fum too at the like intereii to the partnerfliip trade, and made an 
entry in the fame manner vyth the former made in the private 
cafh book. 

Mr. James Hunter and Mr. Specht having liecome bankrupts 
in July laft, a joint comnSflion of bankruptcy ifliied againlt 
them as partners, and they were declared bankrupts, and Sa¬ 
muel Nichilfon chofen aflignee. 

The petitioner applied to the commiffioners to be admitted 
a creditor for the two fums of 1500/. and 3000/. on the bank¬ 
rupt’s joint cflate, who refufe^ to admit him to prove the 
fame; and therefore prays that his LordOiip would order that 
the petitioner fhould be admitted a creditor upon the joint 
eflatc for the feveral dentands; and in cafe the court fliould 
not think fit admit the petitioner a creditor for' the feveral 
.d ebts j maief the partnerfliip eftate, that then he might be ad- 
nfiSS^/creditor for the fame, upon the refpcAivc feparate 
Hunter. 

■* To 



iiteitpt. 

To intidc the petitioner to come upon tlie joint eftate, it was 
fuggeiled that though the money was borrowed by oiic of the part¬ 
ners, and fecarity given by him only; yet, as it came to the ufe 
of the partnerfhip, tliat he ought to be admitted to come in as 
a creditor upon the partnerfhip. 

, Lord Chancellor: My opinion is, that the petition ought to 
be difmiiled, but without prejudice to the petitioner’s bring¬ 
ing a bill, if he fhoiild think proper, to have the beneBt of the 
fame matter which he npw itiBfts on. 

It has been contended on the part of the petition, that the 
tponcy in queftion was jointly lent to the partners; but that is 
exprefsly Contradi£led by their own affulavlts, for they admit 
particularly the 1500/. to be lent to yaines Hunter with an in¬ 
tention that he fhould apply the fariie for the benefit of the part-> 
tierfliip} the Confequence of this is, that here arc plainly two 
contra£ts, oiie as between Henry Lanoy Hunter and fatties Hun- 
teTf the other as between James and his partner. 

As this is the cafe, theire is no ground for the petitioner’s 
coming in as an immediate creditor for tiiis money upon the 
partnerfliip eftate; but then il has been faid that by a circuity 
the petitioner may have the fame kind of relief j for if the 
money wliich was advanced by Henry to James was lent by 
Jams to the partnerHiip efiate, then, as James might have 
come in as a creditor fur this fum upon that eftate, the peti¬ 
tioner will be intitled to Itancl in the place of JameSy and lo 
have the fame remedy as he would have had. 

But I do not know any determination of the court which 
has gone fo far in a cafe of this nature. Mr. Murray ha<i piu 
this matter in another way; he fays that there is no occalion 
fdr the petitioner to make ufe of a circuity in this cafe, but 
that he ought to be let in originally upon die partnerdiip 
eftate, becaufc Specht had no intereft in the capit;^!, for by the 
articles, if James fhould happen to die during the life of Specht, 
the whole principal of the 4500/. was to go to the executor of 
James. 

But it would be going too far to*fay, that any fecret agree¬ 
ment which, partners enter into between themfclrcs, can hinder 
thofe that immediately truft the paianerfhip eftate from having 
their compleat fatisfa^ion out of it. 

The only method therefore wherein tlie petitioner can have 
his fatisfa^lon out of, the partnerfhip eftate, is by way of cir¬ 
cuity by ftamlitig in the place of James* 
jjamfider wdiat great inconveniences would follow, in cafe 
tn^do£trine fhould prevail. Id the firft place, tliofe that are 
plainly creditors upon the partnerfhip eftate, muft be at liberty 
to controvert whether the faA is ai: ftated by the articles, that 
the whole 4500/. was brought into the partnerfhip. eftate by 
only; in the next place, fuppoTing this 
vet, in refped of ftrangets, the money muft be 
Drought into the partnerfhip eftate by both (i)« 

(1) See Crmett v. Widdfws, % Cha, Gi, 139. 

For 



iPor'tKefe reafons his Lordfliip faiil he would not detertnme ' ftm >. 
Ais matter in favour of Mr. Iletiry Lanoy Hunter^ upon a pcti- **«iit**; 
tion, but would have Mm to bring a bill for this purpofe, if he 
Ihould be fo advifed. 

Upon which the Attorney General, who was counfel for the [ %t$ 3 
petitioner^ faid, that in Lavington y. Pau/, before Lord Talbott 
to the belt of his remembrance it was determined that in cafes of 
this nature the party might be allowed to have his fatisfa£tion out 
of die partncrftiip eftate. The petition upon this was ordered tO 
ftand over to fearch for precedents. 

Upon the 31ft of Marchy 1742, the petition came on again. 

Mr. Attorney General, who was couhfel for the petitioner, where ene 
eenfidered Inm as ftandine In the place of thebankrunt, and as p**^"®*'**^**' 
the partnerlhip was mOrcafed by the money lent by Mr. James fmm the pan- 
Hunter, he faw no rcafon why one partner might not he a debtor «etA»p flock 
to another, and in fupport of this argument he cited a cafe, 
f,v parle Drake, Deamber the loth, 1735, before Lord Talbot, the other ha$ a 
•u^kere there •were tivo partners, and one had lAest cut inert money from "shttoeoine 
the partnerfbip fock than his fiare amounted to, and therefore became citate o^that 
a debtor for fo much ; and my Lord T.ilbot was of opinion, that the 
partnerjhip creditor had a right to come upon the feparate ejlate of the 
partner who was fo indebted (i). 

Mr. Murray cited a cafe t v parte Gilbert Brown, the 4/^ g/* Two partnew 
hlarch, 1725. There two partners agreed to borrow a fttm of mo- 
KtV for the ufeof ike partuetjhip, but one of them only gave a bondfor butoneonlr 
jfcuritiv the aapnent, and tJ-e '.u.er was a witnefs to it’, this mcnev sivtsabond, 
was ajterwards enh-retl in the c. Jn cook cj the partnerjbtp, a jowt only ^ ■ 

ecmmijfton taken out againjl thn, and the obligee denied by the coni- to it, the moaef 
mitTioncrs to le aduiitud a credit:r\ but £crt/King e« ZvV *’!?**’* 

was oj o' jinou that he eugut ft le admitted, and diteaed ac- book of the 
eordingly, pwtnerfliip, a 

So in the prefent cafe, the partnerlhip being in war of 
ney, one of the partners borrows it, and gives a feparate bond obligee itiad. 
indeed for it, but Hill the money came to the ufe of li: .- part- r^reft' 

nerdtip; then the queftion will be, whether the obligee fliall be * 

admitted to come in as a creditor upon the joint commiinon? 

But fuppofc your Lordfliip Ihould be of opinion diat the obligee 
cannot come in upon the joint ellate, I would fubmit it to you 
that he can clearly come in as a creditor upon the feparate eftare 
of James Hunter, , for if there had been no bankruptcy the 
partners could not luive made a divLilend of the joint llock, till 
this money, which James Hunter lent to the partnerlhip, had 
been hrll taken out of it. 

Joint creditors have no righ^ to any thing but what is pro¬ 
perly the joint eftate, and if this money had not been lent, the 
. partaerfliip fund wouhl have been 4500/. Icfs than it is now j 
• and it would be an extreme hard cafe, where there has been 
fuch a lar^e jucrcafc of the fund by the means of a third perfon, 
if he .ftf6^*not be allowed to come in as a creditor. The rules 
in this court in relation to bankruptcies are not 
upon die adls of parliament, merely, but upon equitable 

(l) Fide Ex parte Eaffm, P'ef.Jtm, *26. a Clia. Ca. 139. 

166. Crave* v. Knight, a ^ha. Kep. 


coa« 



. i>r ^ conftruftions *, and to lay it down for a rule, that nothing fliall 
ttoMTia* intide a perfon to come in as a creditor upon the joint eitate, but 
where partners are jointly bound, notwithllanding the money 
. has been applied to die ufe of the partnerfliip, is not a very 

equitable one. 

£ 22<J 3 Mr. Brovin e contra. 

There is no foundation for the petitioner to be admitted a cre¬ 
ditor on the partnerlhip account, as this is a difputc between two 
lets of contending creditors. 

No doubt but payment of money may raife a confideration, 
and make it a debt, and fo vice ver/a it may not raife a condder- 
ation; but it is pretended that at that time this money was ad« 
vanced, Mr. Henry Lancy Hunter knew the partnerfliip would be 
liable to anfwer it to him; it appears from his own evidence tliat 
he lent it merely upon the credit of his brother Mr. James Hun- 
UKt and if it (hould extend further, it would be attended with 
great inconvcniencies. 

The open and publick books do not mention it as a loan; It 
is only a private cafh account, which they might have funk if 
they pleafed, as it was intended for their private ufe only. Now 
•creditors would never be fafe, if near relations of bankrupts, as 
in tills cafe, may fet up a demand or not againfl; the partner- 
Ihip, juft as the event turns out, viz, whether tlie fepaiatc 
eftate or the joint cllate of ^the obligees will anfwer beft. Could 
Mr. Latipy Hunter, who lent this money, have lirought an adlion 
agatnft Mr. the otlier. partner? I apprehend clearly he 

could not. 

The next confideration is, whether tlic petitioner has any 
right to ftand in the place of James Huntfr, and by that means 
be intitlcd to recover tliis money before the joint ftoek is 
divided? * 

I will not difpute the petitioner’s, right, if tlie bankrupt h.ad 
any, and therefore confidcr it merely as the bankrupt’s cafe, and 
fuppofing there were no feparate creditors, then the whole 
fund in the firft place muft go to faihfy tlie partnerfliip cre¬ 
ditors ; and tlie bankrupt, if there is any furplus, is intitlcd to 
that only. 

Lord Chanemor i tji, quejlkn, Whctlicr the petitioner ig in- 
titled to come in as a creditor, upon the joint eftate of tlic bank¬ 
rupts immediately, and dirc£lly with the rcll of the jiartncr- 
fliip creditors? 

%d, qtiejlm, Suppofing he is not immediately and liireclly in- 
titled, whether he is not ihtitletl to come in by a circuity, wliidi 
this court allows, as Handing in the place of James Hunter, wlio 
has paid the money to the ufe of the partnerfliip trade? 

The firft queftion ought to be confadered in the firft place,’be- 
caufe if the petitioner is immediately intitled, then there is no 
odcafion to have recourfe to the circuity. vj 

But I am of opinion that he is not immediately an^llf 
intitled, and the evidence upon his own affidavits ratliWtj; 
againft .him, for a man muft be a creditor by force of fomc 
trad, either exprefs or implied: as where goods are delivered, 
though no exprefs contrad, the law implies one, and an ajUismuftt 

will 



will lie;.but according to the account We,-Specht, the other Knfam 
partner, gives of this tranfa^iion, Mr. Lnnoy Hunter had neither 
an exprefs nor imjdied contra£t with the partnerHiipt 

Mr. Spechi agreeing that James Hunter fliould, in his own 
name, lend this mone/ to the partnerfliip,, explains in what 
manner Specht nteaitt to borrow money for the ufc of the part- 
n *rlhip, and does by no means prove that lie intended the part- 
nerfhip fund (lioiild be a Iccurity to the petitioner. 

It is very true there might have been a loan to the parrnerfliip, 
notwithll.inding the notes were given by one of them only, and 
if the contradi had been originally between the petitioner and 
both flic p;utncr.>i, though the bond is executed by one only, yet 
i*’ would be coniidered as a collateral fecurity, atid both qf them 
would h.ivc been liable notwithlfaiiding. 

Upon the whole of tliequeftion James Hunter only appears to 
have lent the 1500/. to the purtnerlhip, and the petitioner docs 
not feem fo much as to have it in his thoughts. 

As to the 300c/. burrowed of the bank upon the fecurity of 
the South-fea ilock, and Eafl^-India bonds, which were the pro¬ 
perty of the petitioner ; Mr. James Hunter^ by a mii'ipplicatioa 
and abufe of his trull, has procured tliis money, and lent it 
upon the fame terms, and in the lame manner, as he did the 
1500/. to the purtnerlhip trade, as appears by the private calh 
account. 

Now in that book, James Hunter is made debtor on one fide, 
and per contra c:'*ditor, and therefore 1 cannot call it the account 
of any other peribn. 

So that upon the firil point, 1 am clearly of opinion, that the 
petitioner cannot be dlrcclly and immediately intitlcd. 

As to the fecoiid qucAion, his coming in by way of circuity, 

I own formerly I was very doubtful, but now 1 am of opinion, 
that Mr. Henry Lnnoy Hunter is this way intitled. 

The principal ubfcuiity in this cafe has arifen from his coun- 
fcl’s infilling, that the petitioner ought to (land in the niuce 
of James Hunter^ who is one of the bankrupts; for by this 
means they have confined it merely lo die leveral lights in which 
he Hands. 

Now it i.s certain, James /////rfrrhimfelf can have no fatisfac- 
tion but out of the furplus which (hall remain after the joint 
creditors are paid; but as between diflerent forts of creditors, it 
is otherwife. 

'riio truth of the thing is this, Henry lumoy Hunter lieing a fe- 
parate creditor to James Hustles ^ is intitled to have his fatisfaCdioti 
out of every thing which can btfeoufidered as die feparatc ettatj 
of Janus, and therefore the yles which the court go by, with 
regard to the dillribution of iCnkrupis' efie^s, will be a material 
confideration in this cafe. 

Joint -c^''jditors, where there are no feparatc, may exhanft 
bod: iiic joint and feparatc eftatc, till their debts are paid, and 
t!?e bankrupt will not be intitled to a iliilling till the joint ere- c«hauii both the 

' jmni and icpa- 

nteeft itr, but where tber: are bvthjoint aod fe|i.‘rate :rc<iitors, thejjint eft.ue lhaU be applied u the 
Citisfadionet' the joint, and the fepira:e cibite, u tae fat)iij£tio.t of the icparait! cieditui*. 

Vot, I. <;^ ditors 
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Ifi!: ereb: a fur- 
plus of di: fe- 
pante eilice, 
the joint credi¬ 
tors are intitied 
to it) fora bank- 
milt has no 
right t» any 
thing till they 
«c fully fatisfi- 
«d. 


dltow are folly fatislicJ; but where there are feparate as well at 
joint creditors, tlio’ as I faid before, in the cafe of the bankrupts, 
the feparate eftate fliall be equally applied; yet as between joint 
and feparate creditors it is otherwife, for the joint ellate fliall be 
applicil to the faiisfa£lion of the joint, aud the feparate cllate to 
the fatisfadion (;f the feparate creditors. 

Suppofe a joint commiflion agaiiift two partners, and a fepa¬ 
rate conamilfion likewife, and the aflignecs under the joint, pofTcfs 
themfeivcs of any firecifick part, the bankrupts thcmfelvcs could 
not take away this fpecifick part, tho’ they had a diftindl and a 
joint property in it, yet it is every day’s experience, that the af- 
iignees under the feparate commiilion may do it, upon applica¬ 
tion to this court. 

Suppofe thefe partners had never become bankrupt to the end 
of the partnerlhip, and they had fettled accounts, mull not the 
demand Mr. Jaum Hunter had upon the partncrfliip be taken 
out, before a ilivllion could be made of it. 

This lliews clearly, that Mr. James Hunter was a creditor 
upon the joint flock, then it follows that the creditors of 
his feparate cllate have a right to this in the lirft place f i); 
indeed if there ihould be any furplus of the feparate efiaie, 
after this money is paid, the joint creditors M'ill be intitied to it. 

And this determination is according to the rule of the court, 
in regard to the diftribution of bankrupts’ cfl'ecU upon a view of 
the ditFercnt rights of creditors. 


(i) Ssd vide esc parte Burrell, 1 Cooke’s fi. Laws 556. Ex parte Pine, ibid. 


VtmnAv spii, 
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Bromeh and Others, Creditors of Sir Stephen 
Evance, — — ■»i — 1 .. m 

Goodere, furviving Allignec of Sir Stephen 
EvancCf and Others, - — ■ ' . 


riaintiirs. 

Defendants. 


Vide under the Divifton, Rule as to the Certificate of a Bankrupt, 


Ofhbtr octh, 
* 744 * 


Ex parte Groomc. 

Vide under the Divjjion, Contingent Debts, 


7 «» 8 di, 1748 . Ex parte Dcczc. 

^Cafei25. R. Norton NichoHSf a merchant, borrowed of the peti- 

l^ackcr may xVA tioncr the fum of 500 /. for which he gave a note of hand, 
^the * he font the petitioner, wflo was a packer, fix bales of 

pyi«e ^packing, cloth to pack and prcfs; fome time after paid off a part 

•ndi/^hehuan- of thc 500/. and iiuereft for the remainder, and-ifen afked 
Ae if he would have thc whole paid off', rraich 'the 

the petitioner declined, and then the old note was deliveretl upr" 

^ftallnot ^ 

M (tom Ua till he has paid the whole, notwithAaridiog the debtor become a banhmpt. 



‘BanUniit 


ft'Xt 


Fx fattt 

Diiit. 


and a new one given for the rcn-.aindsr: before the remainder 
was paid, and before the fix bales were taken out of the petition¬ 
er’s culhody, Nirholls became a bankrupt, and it was agreetl 
between the p :tiiioncr, and the alligiices of JV 7 rZ.///f under the 
coniinillion, that it fliould be detennined in a fummary way, r __ -i 
upnn a petition to Lord Chaw'^Ihry win ther the petitioner could ^ ^ 

retain the fix bales till his whole debt was fatisfied. 

N. H. 'J'herc were no goods in the hands of the petitioner, 
when he firrt lent the. money, nor had there been dealings 
between them for many years. 

It alfo appeared there was, at the time of the bankruptcy, 
ly/. due to Deezf for the packing and prefling thefe bales, and 
there was due from Det'ze to Nich'Ms near that liim for wine. 

Lord VJmncell'ir: I am of opinion that under the circum- 
ftances of the prefent cafe, the airignecs have not a right to t.ake 
thole goods from the petitioner, without making him a iatisfac- 
tiuii for his whole debt. 

Notwithllanding the rules of law as to bankrupts reduce all 
creditors to an equality, yet it is hard where a man has a debt 
due from a bankrupt, and has at the fame time goods of a 
bankrupt in his hands, which cannot be got from him without 
the affiltance of law or equity, that the afllgnccs fhould take 
them from him w itliout fatisfying the wliole debt. 

And tlicrcferc the claufe in the aft of parliament of th.c 
5 GV^. 2. relating to' mutual credit, has received a very liberal whkh'thrdwfe 
cunikrucLion, .in<l there have been many cafes which that claufe intbeaaofpw- 
has been extended to where an aftion of account would not lie, 
nor could this court upon a bill decree ati account. haslieeaeKtend- 

Thc quellion then will be, wdiether there is any fpccifick lien where neu 
on thofe goods in the petitioner’s hands, cither by exprefs con- wuld°^ 
traft, or from the nature of the dealing; if not, whether there li?, noi could 
is any mutual credit and account. ‘^-’«rtde- 

To be furc packers may retain goods till they are paM the 
price and labour of packing, and fo other trades may ret..iii in 
the like manner, tliercfore thefe gootls were in the petitioner’s 
hands in the nature of a pledge for fomc part of his debt, that is, 
the price of the packing ; and what right h.ts a court of equity to 
fay, that if he has another debt due to him from the fame perfon, 
that the goods ihall be taken from him without having the whole 
paid ? 

In the cafe of Dtm.uul’ray v, jiLtrnlft', before Lord Q’Wpert 
1 Venu 691. he faid, lie looked upon it as an .Kcnunt current 
between the pawner and pav^ec ; the prefent cafe T think is 
(Ironger, for here the goods ^e undoubtedly a pledge in the pe¬ 
titioner’s hands for part of Ii|8 debt. 

It is very hard to fay mutual credit lliould be confined to Mutu.i! credit« 
pecuni;rry.‘dciTrands, and that if a man has goods in his hands, de^ 

belonging* to a debtor of his, which cannot be got from him iiunJ-.oUy, bat 

it' a m-in bu 

goods in bis hands belonging to a ile'btor, it tball be confijeted -s such (l). 


(i) See Frtncb v. Fenn, 
4 Dura, and Kail 211. 


I Cooke’s B. Laivs, 577. 

0,2 


Smith V. Htd^Ott, 

without 



.11} 


‘i^anktupt. 


Ex partt 
Dint, 


r ^301 


without an a^iion at law, or bill in equity, that it Ihould 
not be connjered a^ mutual credit} and liOrd CoivJier*a opinion 
plainly favours that conllru£tion, for he looked upon the 
jewels pawned, and notes given, as an account current be¬ 
tween them. 

And here, though if there had been no bankruptcy, in an 
action for thefe goods, the debt could not have been fet ofF, 
yet as the claufe of mutual credit has been extended, I think 
it may come within that rule, cfpecially as here is an account 
between them, on the one fide 19/. due for packing, (sfc. on 
the other fide nuich about dte fame fum due to- the bankrupt's 
eftatc for wine (i). 


(i) This cafe feems to have been de- 
temitned upon evidence, that it was iifual 
for packers to lend money to clothters, 
and the cloths to be a pledge not only 
for the work done in packing, but for 
the loan of money likewite, (poll. 217. 
4 £urr. 2217.}; according to wbitii 
ufage the fader was in the nature of a 
/oi'Jor, and as fuch intitled to a lien upon 
the goods not only for incidental charges, 
but as an irt m of mutual aecannt for the 
general balance due to him. Ex 
Dismast poll. 234. note l. Kruttur v. 


;/ 7/.-0.V, and Gm-Mnerv. Cuhmm, I Burr, 
i^y}.. Gretn v. Faimn, 4 Burr. 2*22. 
But /irus where goods are delivered to 
a tr.-iilc(inan <>r manufidlurcr for a patti- 
culnr ptrroh t as corn to a miller robe 
ground, or cloth to be dyed by a dyer, 
f/c. ; for thefe have only a Ji-aifir li n 
upon the goods for the price of grinding, 
djing,{5^r. Evpaih-Ocien./rit, port. 235. 
Gtienv, Farmer, 4 Burr. 2214. J Black. 
Rep. 6 p. S. C See alfo ix pa te At- 
dreucst i Cooke’s U. Laws, 456. 


Ntmeudtr ajdi, 

» 749 * 


S'lllctt V. Ilh/e. 


Vitle under the DlvifoHj Rttlc as to Drawers and ItuLtfers of Bills 

of Exchange. 


i6di. Ex parte Cliarlcs Prefect: In the Matter of Prefeot a Bankrupt, 

and Brother to the Petitioner. 

Cafe 125 . petitioner a creditor for two debts, one of loc/. 

The etitioner* the Other of lo/. and at the f.imc time a debtor upon 

a creator of the bond givcii to the bankrupt for 340/. payable on the 4th of 
bMikmpttor March with lawful intereft, applies to the court, that he 

ntay be at liberty to fet off his demand of no/, a.s far as it will 
him upon bond go agatiid the intcreil and principal due on tlie bund, and not be 
fofl4o/.piyai>le obliired to rrov^ his debt under the commilHon, and take a divi- 

'Onthe4diot • i ' 

MarrldnU, dend only upon It. 

wich lawful 111- • • • • 

terrft: applies thst he may fet off his demand of t;o/. againft([^ principal and intereft due on the bond 
, as far as it will go, and not be obliged to prove his debt undn^e coramiilion, and uke a dividend 
(Upon it only, 'i'hoiisii (hit is not in ft.iAnrfs a mutual debt, yn it U a mutual credit, for the ba.ik- 
frupt fives a credit 10 .he petitioner in conftderation of the bmd, thoush ptyable at a future day; and 
W fives the credit for the debt the bankrupt owei him upon limple contndt, and therefore within the 
Mui.y of the 5 An account din Aed to be taken between the petitioner and the btu.krupt, aud 

ttc balance only to be paid to the aftignees. 

*' 

Lord Chancellor: No cafe has been cited to me, either on one 
fide or the other, and tliercfore I mult make a precedent, and de¬ 
termine it on the rules of equity. 


The 



TSanSnipt. *m. 

The time of payment on the bond is not yet come, and there* *" 

Fore the condition of it not broken, as there is no^iebt that can •**c'*»- 
bc rerovered upon it till the 4th of AIar,-h 1756. 

I'he petitioner infiflis he is not to be comjxdlcd to come in as 
other creditors to prove the debt of 11 o /. as he pays intcrelt 
now upon the bond, and in 1756 mull pay tlie principd, but 
that he has a right to fet oil', and therefore prays the 110/. m.;v 
be dcduClcil out of the principal and intcrelt of the bond, and 
founds this right 011 the cUufe in the 5 Geo. 1, relating to inu- 
tual Crc<lit. 

The wovils of that clatife arc, “That where it fivall appear to 
the cninminioncrs, that there hath been mutual crcilit given 
“ by the bankrupt, and any other pcrfoii, or ;r.utual debts bc- 
“ tween tlwe bankrupt and any other peifon, at any time before 
“ I'uoh peribn b ;came a bankrupt, the coinniiflloiiers, or the uf- 
“ ligtijes of fuch bankrupt’s eitatc, Iball ftatc flic account Ix*- 
“ tween them, and one debt may be fet againfl another; and 
“ w’liat lliall appear to be due on either fide, on the balance of 

ruiJi account, and on fctliiifi; fnch debts againft one an- r 2^1 1 
“ other, and no more, Hull be claimed or paid on cither tide ^ 

“ rcfpcilivcly.” 

It has been objciSled by the coimfil againfl the petitioner, that 
this is not a calc of mutual ilcbts, hccaufe the wci ricans debt- 
actnaily due ; and here one debt is due, and tlie other not due, 
and therefore they are not jMoperly mutual debts. 

liCfore the making 'd' this acl, if a p<-rH>n was a creditor, he 
was obliged to prove <lebt umler the eommillion, ami rereivc 
perhaps a diviiiend only of 2s. 6 d. in the pound from tla-bank¬ 
rupt’s eitatc, and at the fame time pay the whole to the aliigni'e 
of what he o\ve<l to the bankrupt; to remedy this very great in¬ 
convenience and. li.u'iiniip, the aft was made. 

It is TtTvtrue, as Mr. ChrAc fays, that the ?th of Geo. 2. he- 
ing a polttrior art, mull be conltrued with a reference fo the 
71I; of Gn. 1. 31. and both afts confidered together. 

Taking it upon this foundation, what will be tlic reftill.^ 

Stippofe for inftance there had been a bond fioni the bankrupt 
to A. payable at a future day, and a debt owing from A. on 
fiiiiple coniraA to the bankrupt for a kTs fum, the arr.nint hc- 
t'-eeii A. and the bankrupt llrall firlV of al! be Hared, and one 
debt ftt .igainll the other, and A. lhall be imith-d to a propi'i*- 
tionable dividend of fuch bankrupt’s eitatc, {.a with the 
r:her creditors, *< difeounting tlie bond payable :: a future time, 

“ after tlie rate of 5 per rr/rf.^for what he fo receive, to be 
“ computed from the a£lu'^payment thereof, to the time fuch 
“ debt fliould or w'ould ju^vc become payi blc io and by fuch 
bond.” Thefe are the words at the couclullon of the cLufc in 
the (laiute of the 7th of Geo. 1. relating to creditors whofe debt* 
arc p.iyable at a future day. 

C onfidcr it then the other way, where A. is a debtor to the 
bankrupt by bond p.iyable at a future day, an-l a .T' llitor upon 
his ellafe by fimple contrafl for a Icfs lum, would it be juft «nii 
ctinitable that he fhould be obliged to prove his debt under the 

3 com- 



* 1*31 


05atiiu;upt. 


.E» ftrte comminion, and receive perhaps i J. only in the pound, and yet 
f RI3COT. j^jg bond becomes due, which in fome inftanecs might be 

in three months only, pay the whole debt, principal and inter- 
cfl, to the aflignec under the commiffion ? 

This may indeed in ftriclnefs be faid not to be a mutual debt, 
but is it not a mutual credit? 

The bankrupt gives a credit to the petitioner in confideration 
of this bond, though payable at a future day; and the petitioner 
gives the bankrupt credit for the debt he owes the petitioner upon 
limple contrail; and therefore 1 think this cafe is within the 
equity of the 5th of Geo. 2. 

Therefore upon the petitioner’s agreeing to pay the balance 
forthwith to the alfignccs, which the adl: of parliament requires, 
let it be referred to the commillioners to take the account be¬ 
tween him and the bankrupt, and let what iliall be found due 
r 222 T bankrupt, at the time of the bankruptcy, be dedutled 

'*■ ^ out of what fliall be due on tlie petitioner’s bond for principal 

and intcrefl:, and the balance only be paid by the petitioner to 
he affignccs. 


t 

Jygvft the 9th, Ex partc Dttmai j in the Matter of Peter Barthdwiciv ^uUmny 
*754 a Bankrupt. 


T 

and 

and 


H E petitioners, 
at Partly had 
the bankrupt his 
co-partners. 


who 
dealings 
fon, 


were merchants and co-partners 
with J-jhn "Jtdlian the father, 
who were merclvaiits in Lcr.dvty 


Cafe 127. 

S. C. a Ve*. 

582. {il. 10. 6. 

2)vM4tand o- 
'thers, the peti- 
tionen, drew 

.WUs of exchange on 3nd fon for 1115/. and undertook to make remittance'! to pay the fame, 

and at the fame time acquainted them that thrfe bilL were fer the proper accour; of thr prtitioncr'i 
nfcoufe at CdJia, and deliied the jfuh'iam would keep a diftinft account, and (*ii)"igui<h fuch new ac¬ 
count by the letter G. being the utitial letter of the lir;t partner'^ nime at Cei'is-,. fiiiii drawn on 
yanneck and Company m Lenthn to the amount of 1:46j. it3. ltd, remitted accordingly. The 
JuIHaiis by letter acknowledge the receipt thereof, and proinifr the petitioners to give credit in the 
account C. the fither died the astli of Feiruetylid. The day befote thr fon (lopped pay. 

nent, be got two of thefe remittances difeounted for j66/. 11s. txd. On the aoih of Afetrii a coni. 
iniffion of baiikruptcy ilTued againll Tk/Aub the fon. The application was, that the alTignecs may be 
' diredited to deliver to petitioners the icTeral bills uf 114(1/. lit. ztd. or pay th? full value. 

LordCbanctihr of opinion the fpecifick bills .'.mounting to 580/. ou^ht to be di-livered by the af. 
figures of Juffiatt to the petitioners. As to thofe which were difeounted, the petitioners waived 
dicir claim. 


The petitioners drew fevcral bills of exclinnge in December 
laft on Jitlltan and his fon, amounting to 11-15/. and under¬ 
took to make remittances in order to pay the faid bills, and at 
the fame time acquainted them tjiat thefe bills were intended for 
the proper and particular accour^ of the petitioner’s houfe at 
Cadizy and defired them to open l^new account for thefe bills 
' in their books, and to keep the fame feparate and dillin£t from 
' their own, and to diftinguifh fuch new account by thd mark or 
• letter G. being the initial letter of the name of die firft of the 
partners, who have the management or dircclion of the houfe 
at Cadiz. 

■ The petitioners did accordingly remit to JuUum and his fon 
' feyer.tl bills drawn on Pcnncck and Company, and on the other 
' merchants 
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merchants in Londoitt amounting in the whole to the fum of 
1146/. II/. lid. 

Jullim the hither and his fon, in a letter to the petitioners, 
acknowledge the receipt of the fcveral bills, and exprcfsly pro- 
mi fe to give the petitioners credit in their new account G. 

On the 25tli of Fvbrtiary lall Jullian the father diet!. 

On the 27th of February^ the very day tlie creditors of the 
Juliiaiu' met, a refolution had hcen taken by Fdcr the fon to 
ftop payment, and which he did accordingly. The next day 
lie ventured to get two of thefe remittances difeountcil, one 
for 300/. and another for 266/. iix. iid. making together 
566/. II/. lid. 

On the 20lh of March a comminion of bankruptcy w,’'! award¬ 
ed, and ifliicd againfl Peter ’‘Jullian ; and Janies CuUn and 
Francis Duval of Lvidon, merchants, were chofen afiignees. 

The petitioners infift the faiil bills were not liable to be ap¬ 
plied or converted by John Jtdllan and his fon to any other ufe, 
or on any other account, than as the petitioners had directed .ind 
tl'..ir.,cd ; that the fevcral bills now remain in the hands of the 
al’iignec'^, or if the bills or any part have been applied to any other 
ufj, fuch proceeding was not only a grofs fraud, but abl’ulutely 
illcg.rl. 

They pray therefore that the affignees may be ordered to de¬ 
liver to the petitioners the fcveral bills, amounting together to 
tlic fum of Ii.f6/. 11/. lid. and in eafe it lhall appear, tliat 
any of the bills have been received cither by die faid Jullian and 
his fon before the fatlici's death, or by Peter the fon fince his 
father’s dc uli, or by the a.'lignees fince Peter's, bankruptcy, that 
ill fueli cafe the aiTignccs may pay to the petitioners the full value 
of fuch bills. 

'i'iie connfvl for die petitioners infilled the bills ought to be 
appropriated to the partieular purpofe mentioned in tnc letter 
of the petitioners to the Jsillians, and that while the bills are in 
bting, they belong to the petitioners, and they have a fp.cilick 
licti upon them wherever they arc; but as to thofc which were 
difeounted, as money has no ear mark, they waived their claim 
ill that vcfpetl. 

I'lic counfcl for the alTignces relied on the bankrupt’s aflida- 
vit, in W'hich he denied that Dumas and Company did acquaint 
him or his f.ither, by any letter whatfoever, that thefe bills 
were intended for the proper ami peculiar account of Dumas 
and Company’s houfe at Cadiz^ and infilKd that ail bills are 
confidered as cafli, and that merchants have credit for them as 
fuch, and that the ufual aiuf common courfe of trade and bufi- 
nefs amongft merchants vx that whenever they receive any bills 
from their correfpondents abroad, tlic fame are blended with 
tlieir general (lock, fo as to anfwer their daily payments, and 
that it appears by the bankrupt’s alHdavit, that he and his father 
frequently paid fcveral fums to the order of one correfpondent in 
''TSinij, or in money received for the difeount of bills of other eor- 
refpondents; and therefore thefe bills ought to be confidered as 
the general credit of the JulliatiSf and mud be brought into the 
general ascouut. 

^ 0-4 


N.B. 
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N. B. The bankrupt admitted the receipt of the feveral billsf 
and that the petitioners by the letter that inclofcd fuch bills 
denied they might be carried to a new account to be intitled 
G. and that fince his father’s death he did open fuch account 
G. and placed the fame thereto accordingly. 

Lord Chtwcelhr: The piefcnt is a very plain cafe to give the 
petitioners a title to thofe bills which remain in fpecie unne« 
gotiated. 

It has been truly faid this is a queflion of great confequence 
to the trade of tlie city of London } but then it is of a much 
greater w'eight in another refpe^I, that tlic property of orie man 
may not be diffipated to aiifwer the debts of otherjriicn. 

The principal view I do admit under all comriiiflions of bank- 
^miifionTof rupts is, to put Creditors ai. near as may be on a level, but that 
bjnkru;<tcyex- mu(t be done onlv witli regard to the bankrupt’s own cilate, for 

in queilioii are not relative to his eilatc in law or 
not to matters equity, efpccially in equity, the court will be of opinion that the 
whi<^ are not pcrfoiis who havc either the legal intercfl in any thing, or a chofe 
eftatcTnTawor a^ion, which is an equitable intcreft, lhall be intitled to it, 
equity. and alTignces In thefe cafes mud (land exaflly in the fame fitua* 

C *234 3 bankrupt himfelf, or otherwife conrimiflions of 

bankruptcy would be an intolerable grievance. 

Where goods Suppofc the petitioners had configned Over goods to JuUian as 
^aorcontinue f*^^®*"* be had fold them, and turned them into mo- 
in fpecie, and ncy, the principal then could only have come in as a gene- 
^nd in hia pal creditor under the commiflion; but if the goeds had con- 
tinued in fpecie, and had been found in Jullian\ hands at the 
bankrupuy,the time of his bankruptcy, it would have been otherwife, and has 
been fo determined in feveral cafes; and even contrary to the 
■ndnOTth^re-words of thc ftatute of the 21 Jac. i. fa£lors havc 
diuwiularKc. been excepted out of it for the fake of trade and merchan¬ 
dize (1). 

Where piods fo^ The court of Common Pleas in a cafe, the name of which I 
fcW^*Md the remember, determined that notwithllanding the goods fo 

' fifiois took configned were fold, yet as the ia£lor took notes inllcad of mo- 
aoteiinfteadof ney for them, that the principal was intitled to the notes, and 

. 

tothc noc< i. The letter G. appears to be the initial letter of the nrfl: part¬ 
ner’s name at the houfe at Cadiz. 


£tr ftrtt 
DoMAt. 


The rule of 

__I!.... .....J.... 


Thefe bills 1 cdiifuicr as appropriated to a particular pur- 
pofe (7), and intended to anfwcr and reimburfe the Jullianj 
what they iliould pay on this fpeclal account, for by being in- 
dorfed they could negotiate and difeount them *, 580/. appears to 
be the amount of the bills left in f]^ic. 

Upon all thefe circumilances it ^uld be thc hardeft thing in 
tlie world to fay thefe bills fliuuld go to tlie creditors at large, 


,ji) Vidt God/r^ V. Furxo, 3 P. W. 186. 
J^dll V. Rdlt, aate 174. v. Ca- 

dtUf Cowp. *33- Kramer v, ff'ikox, 
and Gardiner V. Coif man, I Burr. 494. 
Du-rx, ante 22S, note. 


(a) Seme If the bills are Tent on a 
ral accaunc betivren thc •.urrefponder.C 
and merchant, £.v /><!■/.■ FkurmiSf cited- 
Ambler 29;, 


and 
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and tKcrefore on tlic whole I am clearly of opinion t!»at the fpe- 
cifick bills, amounting to 580/. murt be tklivevcd up by die !*«’«>'»• 
alFignces of JulUan to the pctitioncTh Dunut: anti Conn’,any, or 
to fuch perfoiis as they impower to receive them, and order ac¬ 
cordingly (i). 

(l) Ex party Emery, 2 Ver 67 f-- F* Lambert, i Cooke ’s K. Laws, 420, Ex 
ftt!tt Ourfel, Aiiib. 297. D\lq<tila v. purtt Ciar, ibid. 


Bx pnrlr Shank and Others. 


jfwrufi theiot!], 
* 755 - 


A Perfon who had repaired a fliip belonging lo a bankrupt Cafe 12S. 

infilled he had a fpeeiiu k lien on the Ihip for the re-A perfjn wha 
pairs, and was not obligcil to prove it as a debt under the 
comniiiriorf. it.u‘l.,«re4«. 

It api>cared after the fnip had been fo repnicd, die workman itruf-tilf 
^.divered it to die bankrupt who cmpioicd liiin, and iheiLloa 
J^rd Chancellor was of O|)inion he h;ul no pretence, under liie <'uru,-'>:'/\ 7-" 
general law of the realm, to retain till he is paid, becaul'e it is ■ '• 
out of his pofleHioii \ and thon,;h the law of tV-/ 7 ,<>w/^ives a per- 
foil who repairs a houfc or lliip a fpeeiiiek lien, tlieve is no Such 
law in Efig/iinJ, and confetpicntly he muil ;ua:ii.ir to sJie af- 
iignees for loil. the money .iriiing from the lale of this ihip, 
wiiich is admitted tube in bis haiiils, and moll coiur under tiie 


cordingly (i). 

If the fliip h id hfi n repiin d in 
upon a voyage, it would have i 'een otl 
ed at home, it fills exav l!\ within 1 
before Lord T.ilLt. rUt this c..l'e ll 
and Rolli't 'Jan. 27, 1747. h-) (r). 

(l) Sec Ji'^in V. li.iUifn. I ?.dlc ^4. 
Lijler V. Eaxfi-r, 1 Stra. (*«;t Hdu.-n- 
/«HV, Barnardi/{'>n, 3O7. R-x- 

ton V. Sutf. l Vcz. I ^4. V. (\.r- 

•ni'hatl, Doug. 97. E 'tcl v. C t, Cowp. 


Ik.nkrupt. 
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■> r.inilji- n of 


thew in grinding of corn for him, on which account he was td sv.taii/'a- 

• fl K'-, Jt the 

time hebecame ahinknspt iiiJobted to ih* peti:iu:.<-r ai - j. uJ. f .r ot torn, and he 

hj 4 in his cuft.iJy 36 loa<t» aiiJ ; buthri. •'! ivli.'it :h’ b.ikrj'v, pi.'C g.tmnt a:iJ put 

minding, befidca a grrot number (.!'I'joks. ib.‘. ; vn. t. ih:* rnioo.i r for (.teiding the 
/'corn which waii.i his handa.iCih' li.ji? AfjtK'., b e*iii .1 sinki.:>'. T.ic wVai by cite .if- 


Sgneci, by agree,m-nt b tv/ecn *h.:..i jn.l prtiii i .'t, wi,.".o.i i- h ; claim , lie jyplicC 

*obe peidhii whole debt out of the tno'icy Ji-ifiiig !>,-ihi All.’. .'I'l.v of t.p:iioi '.be ,wu.ioii- 

er W no fpecifivic lieu upon the CO.n Jti.d f.tk.', ba: 1. Juc ib: giii.ili.i^ tse ,..11.1 in 

gcnevally 


hJa hands See Ee/. 053. 
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E'f fe»i generally indebted to the petitioner in a large fum of money, 
who always had in his hands corn, meal, and facks of Maihemsy 
fonietimes more, fometimes Icfs, but for the moft part fuihcient 
to anl'wcr the fum due to the petitioner i and for this reafon the 
petitioner gave Mothe^ws a much greater credit than he would 
otherwife have done, as he always apprehended the corn, meal, 
and facks, which he had in his hands, to be a fccurity for the 
debt due from Matknvs. 

Ill March lafl: a commillioii of bankruptcy iffiied again ft Ma- 
iMtvs, and being declared a bankrupt, Suphen IVeary and three 
other perfens, were chofcii aflignees. 

At the time Matheus became a bankrupt, he was indebted to 
the petitioner in 286/. 7/. 10 d, for the grinding of corn, for 
which he gave two promiflbry notes of 100/. each, and which 
became due before tlie bankruptcy, and the petitioner at the 
fame time had in his cuftody 36 loads and 3 bulhcls of wheat 
belonging to the bankrupt, which was feiit to be ground, part 
whereof was then ground into fiour, anti the remainder was 
then grinding, btfidcs a very great number of facks, and which 
the petitioner depended upon having as a fccurity for l.is debt. 

There was likewife due to the petitioner xc/. 5/. lor grinding 
of corn, w'liich w'as in his hands at the time became 

bankrupt, making in the w'hole 302 /. 12r. 10 d. 

The petitioner applied to the alfignccs to redeem the corn, 
y.-. and pay him ilic 302 /. 12 /. 10 d. w'hich they rcfufctl, but 
corn being a pcrifliable commodity, and an immediate nccellity 
of felling upon that account*, tlie petitioner had delivc'd. all 
( 236 J wheat and faeks to the aflignees tube fold without p: .i.difc. 

to his <lemaml of his whole debt, or to the alfigntes’ propc'*)’ in 
tlic goods, who have agreed, in cafe it fliall be dcterinint-d tii.tt 
the wheat, i^c, was a fccurity to the petitioner for his debt, to 
p^v ihe whole. 

Therefore the petitioner pr.ays, that out of the money arifiiig 
by the falc of the corn, i£c, he may be paid his whole, debt of 
302/. I2X. I or/. 

L<)rd Cbancelhr : In determining of this cafe, I am equally 
afraid of altering the confcquences and efte£ls of the courfc of 
tiiialiogs in trade, or of overturning the general rule in the 
ccurle of bankruptcies. 

k lies upon tlie petitioner to ftiew he has any lien upon the 
corn, CsV. in his hands; and as to the fpecifick lien which he 
claims, I do not fee there is a fiifficicnt reafon to confider it 
as fuch. . 

In this cafe no evidence has f^n produced of any contraft, 
that the debt which was owing to\ic petitioner Ihould be a lieu 
on the corn, iSc. 

Nor is there any evidence, that tliere is anygenfiral cuftom 
with rcrpe£): to millers that it ftiould be a lien. 

There is then no fpecifick lien, but what arifes from that 
kind of bailment at law, proceeding from a delivery of goods lbs 
a particular purpofe, as in the cafe of a hoife (landing in the 

aaUe 
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Kjf fartt 
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ftnMc of nn inn»kccpcr, or doth in the hands of a taylor* who 
have each of tlicin a fpedal property. 

Might not Midhenvs in this cafe before his lanhruptcy have 
made a tender of what was due for grindinir the corn, and if 
Mr. Ockcndcti ll'.c petitioner had refufed to deliver the corn, Islc, 
could not have brought an atlioii of truver f<;;- it, and 

in that cafo would the delemlant have be.n allowed to have 
pleaded a l;eu for any other debt, than what v> as adlually due for 
grinding corn ? 

Tile cafe of Dummlry v. Meltnlfc, Prer. •/: Chm. 419. v/as a v.’Iiere>f.l»or- 
fur.i borrrowed full on llie pawn ol j«. wcls, and alienvatds three r:.-.vi afumof 
more feveral funis boriowed, for cadi of which th-. p-iwiu'r gave jewel*, 

liis note, without taliing notice of the jewel .; it was determined aaJiurtlierfuai* 
that the executors of the borrower iliould not redeem die jewels, upoa 

. , .1 1 » 1 ■ 1 1 no:e s the 

wirhout paving the money due on Jjjc note..: tutie it mull nave ev.-t.jtorof A. 
been prci'umcti the jirou: d and fouiulatien 0: the pav.eicx-’s lend- ih-'il rot redeem 
ini' the moiiev, was hi.s l.'.ivin;! ;• nledee in l:i> h.nuis, and ihere ;* 
is no pretence to l.;y, il would nave hi on .> lien, 11 iv. •.•ty ci.; iiu« 
h.u! bixii lent Iv n'. the c'diiery of the ". ;.nd v. :;;-.".v;r,re tl*': «utes. 

rini’d ujioii it’-. 'v’..'g .1 tr;;!'.' . 

I'lie c.iie of h V. an-i oth' ^ ^ '=■> 1 '* hcy 

!;?,•>. appears lo ..e a. t.-.n;lai lio:i between a c.i h; ■ a dyer. ^ ^nd 

and th re m.vi e'.id.-' ie I’n.it they rdways made e.p fv Ir a ’eoum■> -• .<t. ai.d 

hv'diii!" imiiual ereilli, the .'ver on I'lie h-• > I'-'r wovh dot’ ’, 

.’,i:d i.ii the ole.iV li.i'iii, ill..’ c I'/t.iier It.r i.i. t... ,.,.i.:iit, jt 


Cl tonurv i-"’th 'i t' m i.e .17 ’.'.vl !'. jivirt : 


hi d tJi'.vuili. 


..:a liic ci.jthita i-. 1.:. i.'..i. 


L ..i.ijlv'jy; 

.1 1 -he o ?r f.'i '....i..'-e, o.i .uic 


be. {-.) y.'n.'eistl. 


In the pv’tii’ in e.v (;’) th.e ?tlt ni J-r:.’ ty ;J’, be- 

foi^me tlieve \i .is eviilence, th .t it is u'*;;.'.) t r. p c;'• •• n l nd l -J? J 

m.iR’v to elf tin' '.’-, '.ind the clotlis t(' he a pied in" mily vr.'ie 
won: dime in p veh'..!;:, Iu;t f..r the lo.in of money i kewii. (i). 

'1 hen il muil co".’.-’ to the ipaeifion I’.p.o.i the -'I lufe in ; .ict 
of paillanient rchiting to mutual credit; .nnl I own I a.'.i ex¬ 
tremely doubtful a.s to tli 

Here is a quantity of corn delivered from time to lime by a 
meal-man or corn-faefor, to a miller ihc peti’ion. r. 

The law gives a p.irli-ul.ir lien /rj as due to tlic 

miller for giiiiding the corn, and i;o co!U’.M'd. .ip;>ear> in thii 
cafe to extend il further, and I mull pveunv.e tln-ieloie it waS 
not intemlcd to h.c carried furtlicr. 

The claufe in the acl of the 5 Cieo. 2. relating to mutual cro- C'm.-:-: 
dit, lias been carried to he. l^re fiirihir, and rigluiuily, th..ii a 
mcrc matter of account, bat I do not hiiow tliat a court of 
equity has gone further than the couiis of law in the calcs of r. " - 
fct.off(?). . ^ 

Thcle cafes go further indeed than c.afcs of account; but can lu.: 
any cafe be put, where ia the prefent Inllance there could h.ive 
i)een a fct-olF. 


(i) See 4 Burr, ziip 


(a) Ante 126 . iV,V(/« f/.-.i’*- 

tjuppof* 
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f-x part* Suppofe tlie corn-r.iAor Iiad tcndrccl tlie itiotiey for grinding 
OciceNvzK. corn, and Mr. Ockenden the petitioner h.'id rcfiifed to deliver 
ir, and tlie bankrupt had thereupon hunigljt an aitioii of tro¬ 
ver, rouKI Ockemkn have fet off an antecedent debt ? I am ciear- 
Iv of opinion he could not, and would have liad only an allow¬ 
ance pro fiV/,% as was due for grinding the corn. 

Suppofe vio' verfd an afiion had been brought by Ockenden 
againik the bankrupt on account of the debt due for money lent 
to A'f.ittk'u'Xy could the bankrupt have fet-off the value of the 
tort! in the hands of Orkendsn ? I thin'; clearly not. 

’Phefe are my gronnda, and I confefs I am very apprehenfive 
of breaking in upon the common rourfe of dealing, and the rule 
of proceccling in commilhons of bankruptcy. 

Adjouriicti at the requell: of the petitioner’s cnunfel, to tlie 
next dav of petitions, being an allair ol great coufci|ueiice to 
trade and creditors in general (i J. 

(i) So Grtenv. F,ir»:fr, 4 Billr. zz'. Dcczt, r.ntc 22H. and note. 

I Black. 65 »• S. C. See alfo fl* K (*td} * f* 


r ft’S 1 (^r' during his T/W cf P: Iril.gc, h tn.i\ Ir int-cn />y 

^ his Bin '- 


E\’ f>tir/t Cilbbous, 


Ofieier dte izd, 

1747. 

caieuo. was a petition prefented by tb.c bankrup! one 

Ftfiu a HicrUr* A /''/'.v a rticrilFs ollicer, who was bill for tin- {i.iiiknij tin 
officer, and bail an atVion, for t iking iiim away during the time of liisexami- 
tnribc petiaoa. n;xtion before the rornmi!Tioncr.s on the forty-feei'ni! d.iy, .iml 
SciMhimd^ng fumndring him in difeharge of his bail, and ki eping liim iii 
the time nr hii cuftody ever fiiice, praying that he may he difcliargcd out of 
•nd'fuwndera ^‘'^•^‘^dv, and that Jufeie may be eenfured for liis eouu nipt of 

him in dilcbwje tl'C court, 
of hU bail: he 

prays Co be difcharKcd nut of cu.lody, and that may b; ernfurrd far a contempt of chr court. T.ord 

Citmrtlliw inclined to (hink., that the b .il'> taking the principal coming to a cumi nt'iufrice to ne ••i.i - 
mined, hu never been iseterminaJ to be ac.intcnip.of the court,p:ovidt'd they bri.ig b.niiob.-rea'inmd 
by that court, ai;d tlicretoie ■lil.iijiVed ilic pc(it.i>i., but without picjudice to the|biii!criin.‘\ .ipiilic.iiiun 
to the court of King', Be.ch. The c.uthig oi ..b.iiikruptb> hisbail, i, mita coiitravciiiionofthe ^ OV'.l. 
for the aCt provid". only agai.rit arrtjh bj ctni.;jri, auU bail arc no crcdilo.s till dain>ii.ua, and thcrcMre 
aoculthiii thcdeicriptkV.. 


/, it'd Cr.inceunr : This is a rpu’d inn of verv great conffipicnrc, 
but merely a tjueilion of law, Whether I'cj'cic could lawfully 
taifc the bankrupt, notwithftandiWr tb*; Ihitutc t.f the ; f,V;. 2, 
Ir is not ahhihirely neceflary for me to determintt it, becaulc 
it may come in quehion in another place. Ilut 1 urn of opinion, 
the taking of the bankrupt by tlut bail is not a emuraVLMitiun of 
the att of parliament. 

'rhe words of the fifth clanfc in the .1 ^ wc, ” the bauknini 
** Owll be tree from all ari'cils, reitratn;., or imprifonmetit, 

** his cmhlotSy in tnming to iiirRMucr, .Mid fr<'m the aclua! 
« iuirendcr o: fudi buukrupr to ihc laid nimmilUoncvs, for nid 

“ dua'ing 
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daring the fald forty-two days, or fuch furt!icr time as fliall JS*/<ww 
** be allowed to fuch bankrupt for finlfliiiig his examination. 

The act provides againll arrejl by cnditors. 

Bail are no creditors till damnified, and therefore are not 
within the defcripilon. 

'I'hc fubfequent words of the cinufe are, “ and in cafe fuch 
“ bankrupt fhall be arvelled for debt, or on any efcape warrant, 

“ coming to furrendiT himlelf to the laid commillioners or after 
his furrendcr, Ihall l>c fo arrelted within the time before 
raenuuned, that then on producing fuch fumnton^ or notice 
under the hands of rite cniimiilHoners, to the oificcr wlio fliall 
“ arrclt him, and making it appear to fiicli ollicer, that fuch 
“ notice or fumnnins i'i figned by tlie laid commiirioners, or 
** fuch allignee or afligneee, and giving fuch ollicer a copy 
“ thereof, lhall he immediately difeharged.” 

It plainly appears, through the whole claufe, to be confined 
to an arrelt, rcllraint, or imprifonment by h'u n tdlhrs. 

Every perfon that is arrclted in the court of King’s Dench is *1 
by bill ol Muldif/t-Xy or L,ttitat, which recites the h i! of Mu!- bL^rcThl-g 1-:! 
<//.;/?.r, and the bail -piece is, fuch a one dcfetidaiu 

biiUhitn repiiorpust fe’e. (naming the bail, their additions, “P*’.” 

and phccs of -ibodc,) fo that in the conilant language of that Lw 
court, the bail are his gaolers, and it is upon this notion tlie J*'**!*" ai'itu- 
hail have in authority to take the priiuipal, v.nd he may Ic ar- hlilibertyorJy 
relli'd on a S-ndi--, (or a-, ]'«• is only at liherty by the ptriniflion byihVi.idui. 
and indulgence 01 the hail, tli^y may take him up at any time. d** 

Then fore to lay, that an ac.l of p irli.imeiit lhall paevent a 
perfon, who has b.-tn fo kind as to give tiie principal his lUrrtv, 
from rakiiig him up in difch.irge of himfclf, would he very l.aril, 
erpecially as there is no fort of danger here to liankrunr, of 
Ins being a felon, as the connnilliotters ir.a'' I,im in 

gaol, atid confequently it in no fort can he foil to hr in . jntra- 
dic.lion to the ail of parliamciu. 

But Mr. Atlortity Clencial fay-, ir is coutr.irv to i ,wn 
rnk of l.iw, ail who arc fummoned to app./ar he fore ner- 

fons acling in a judicial capacity, fliail have a privilege to be 
fafe from arrefts r'/ndn, rt rt d-uuih. 


I do not know that the bail’s lakiug the pri'K.iprd c< ming to 
a court of jultice to be examineil as a witniM-, has ever Ijcon 
determined as a contempt of the court, providcil they bring him 
to be cxamiiitil hy that court. 

But I will not he underitoini to he hound hy this opinion, or 
to have it eitetl in another p'ace, which is ilie t niy proper place, 
the court of King’s Bench, yhere he is furremlred, and it is 
that court only that can dif barge the procef-.: for I cannot dif- 
fharge the procefs of a court of law in a fumniarv wav; how¬ 
ever, 1 clearly think 1 ought not to puiiilh Fffde for a contempt 
in a doubtful cafe, and efpecially where the man was it) thofe 
perilous circumllances of paying the debt, if he had not furren- 
dred his principal. 


Theieferc 
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X* pant Therefore let the petition be dirmifTed, but without prejudico 
Giuoms. application tlic bankrupt may be atlvil'td to make to the 

court of King’b JJcncli* 


My the i*ih, (Q*}) CcvtifcaUfrom Csiy.v.i'ffionrrs to a Judge. 

* 74 *- 

Cafe I I» 2 r.v Lingood* 

Ante 196. ■* 

09^s.C. TT T P O N the <)tU of Jpril la(l the commiffion was fued out 
The petioonfr Jon,itt':i:j Ei.d:', who had bccn formerly a partner with 

hank*upt, and * Li/igccd, but fuf jircfir.g hc w'as not juftly dealt Mtitli, lie dilVolvcd 

ihcthicffirtings the partiierlhip, and brou^jht his bill for an account. 

M. Cu idbaU i \. * ® 

vertifed, rhe comniitnoneis n^on the t ':;niin..unn of witnefleS) in the intermediate time finding that he 
w.'-t removing awl concealir.j, his cll. £is, luniuiunaJ lutn to appear biforr tlieni ihe next day from the 
dateot the lummonS) and on hi? niufi; i, .. ..omc,cercitird this feet 11 Mi. Jullice dapple, who com- 
inlttrdhim to Nnvgatt, aod fn rhe )c<-ci>cr’s fending notice thereof in the cummitlioners, thry%roughe 
him before them upon iheir own war' anfj and, on his refilling U) be ixamineil, roioinmiticd him to A’e'ie- 
gatt } the bankrupt petitioned now to b- dit lurgi d, as being illegally committed. The court cf opiniooi 
the certificate is j uii'uant to the powers i'i*> n to Jic coramiilioncrs under the Italutei of banKruptcy, and 
that where they have full eviociice of ius ii'.iCetion infecret'.- hi'. they nuy examine him 111 the 

i..tttJUcdiate time between tiie deci«rajoii ot'bJiikruptcy, and the fittingt AOm-ohall. 

After the caufc had been depending fomc time in (Jiancery^ 
upon the propofal of Ltugcod, all matters in diillrencc wero re¬ 
ferred VO arbitration, and the I'ubminion to the award’was made 
a rule of court. 

The arbitrators after fifteen months confideration aw.'irdcd 
9400/. to be duo to £ude on aball.incc of accounts, and direct¬ 
ed this money to be paid by inltallments, and likevvife awaitlcd 
Lingood to deliver fonie amber and {liclis to Mr. J'.ade ; but 
Lingood not appearing, nor any agent for him, on ilv.: day and 
place appointed for the delivery of the amber ami Ihclls, and 
for making one of the paymoiits according to the award, .it- 
tachments were made out againlt him into Lendon ami AliJd/i'- 
fex, for a breach of the award; and upon his abfcuiuliug to 
avoid his being arrelled under the attachments, a commiilion 
of bankruptcy was taken out againft him, and hc was declared a 
bankrupt. 

After the three fittings at GuildhaU, t/z. the 27ih of Aprils 
the 8th and 22d of A'la'py had been advertifed in the (jur-itte for 
the bankrupt to furrendcr, and to difeover his efiato a.otl cfTcfls, 
the commillioiicrs in the intcrmcdiitc time having met, and ex¬ 
amined witnefies upon interrogatories, and finding upon fuch ex¬ 
amination, that the bankrupt h^ been removing and conceal¬ 
ing his effe£fs, and fraudulently cohveying away his real eftate. 
In order to defraud his creditors, thought pro-per to funimon 
him by their meflenger on the 14th of April, to appear before 
them the next morning} and it appearing that'he ha?l been 
ferved with the fummuiis, and refufed to attend, the commif- 
. fioners in purfua.nce of a claufe in the 5U1 of the prefent King, 
certified this fart to Mr. Juftice Cknpplc, who committed him 
to Newgate, ami upon the keeper of Newgate's fending a written 

notice 

£ 
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notice to tlie commiflioncrsi that he had Lir.gooJ In his cuflody, 
they immediately fent their own warrant to bring him before 
tliem, and upon his rcfufing to take the oatli in order to his be¬ 
ing examined, the commifliouers re-committed him to Newgale, 
wliere he has lain ever fince. 

Upon the 27th of jlpril, Llngood preferred his petition to 
Lord Ckaucellor, fuggelliiig that he had been illegally committed 
to Newgate ; that he was not indebted to Ernie the petitioning 
creditor, and praying that he might be difcl'.argcd from his con¬ 
finement, and that his LordOiip would pleafe to direft an iliue 
at law to try whether the petitioner was a bankrupt at or before 
the ifliiing t)f the commilTion of bankruptcy againlL him, and that 
all proceedings On the fuid commifllon might be llaycd in the 
mean time, and that his Lovdfhip would enlarge the time for 
iinifhing his examination for 49 days, over and beiidcs the 42 
mentioned in the Gaoutte, 

Lard (JmnceUor: There arc three things which are proper to 
be confidcrcd upon this petition; 

ijly Whether the bankrupt has been illegally committed, and 
therefore ouglit to be difeharged ? 

2<//y, Whether an iflue fiiould be directed to try the bank¬ 
ruptcy ? 

^d/y, Whether the petitioning creditor’s is a juft and proper 
debt ? 


Ex fartt 
LiNCooa. 


The laft ought to he confidcrid firft, becaufc if there is no 
foundation for the petitioning creditor’s debt, all the proceedings 
under the commillion mud of enurfe fail to the ground. 

I think there can be no doubt as to the petitioning creditor’s An iil«‘itratioi» 
being a juft debt, while the award Hands, for the arbitration bond “'y'^*** 
is a debt at law, and binds the parties, until it is fet afidc for the rartl-s*,"till 
corruption or partiality, . And the bill which has •'een f*'for cor- 
brought by IJngcsd for that purpofe, cemnot be a foundation to 
fufpend if, for if it was, a perfon then has notliing more ti' do lifa i Sufficient 
but to flic fuch a bill, and frullr.itc the elTefl of the awar«l j and tofuppori 
therefore I think the debt is very faflicient to I'upport the tom- 
milTion. 

The act of bankruptcy likewife is extremely pi lin, and attend- The court wi!i 
ed with fraudulent circumftanccs; I have not met with 
in any cafe whatever, for Lingml appears to have aclcvl intirely oirtft an iiiii” 
by the advice of his attorney Mr. Vaughan, who contrived the «Pfn a 
whole fehcnie of his going away to avoid the attachment of this 
court} and likewife the conveying away and fecrering his cfi'ecls he is notone,* , 
is made out very clearly, from the depofitionsof fevcral perfous 
who were examined before thcr.ommiifioners} fo that, in reality, 
here are no Icfs than two diftlnft adlis of bankruptcy ; die one hethinkipniper, 
arifing from his abfeonding, and the other from his fraudulently 
conveying away his goods; and therefore there can be no rcafen 
to fuperfede the commilTion, or to dirc£f an ilTue, as there is 
nothing but a general alHdavit of the bankrupt, that he is not one, 
and that is by no means fulHcIcnt; for he ought to have given a 
particular anfwcr to die fatks charged in the depoiitions taken 

before 
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before the comnulTiotiers, and in the affidavits on the other 
fide. 

Where a perfon As to file legality of the commiiTioners* certificate to Mr. Juf. 
apprehends he U Chap(>le% aod proceedings Upon it, ’tis an entire new quellion, 
^mitroen^i of ^ new cafcj and therefore at the firlt opening of it I had 

commiffioiifTs of a grc.it d6uht, whether I could properly determine the legality 
h-uikrupc, the jj,^. commitment, as a habeas corpus might have been fued out, 
foe^ouTa^M^t have been decided by die Judges of the common law, vi'hich 
ttrfus, that the is the re.itly way. But I do remember a cafe of yoh/t Ward be- 
deter-^ Lonl CliancelloT AOvg, not unlike the prefent, wlicrc he tle- 
mhiedbytbe tcrmined a commitment by comminioners of bankrupt to be 
judges ot the juftifiable, after he had taken fome time to confiiler of it. 

common xv. j think therefore the certificate which lias been made hi this 
purfuant to the powevs given to commilhoners under the 
idered a bank- ftatutes of b.mkruptcv, for. by the old a£bs, which coiifidcred 
fupt as icrimi- ijim .ts a C'.imin.il .iiid fraudulent pcribn (\ >, commilfion^rs “ had 
** power anti autltoiity to take by jheir difcretlons fuch or- 
attheirdiCcretion " iUt aiul tlircclion with the body and botllcs of a bankrupt, 
lujwifw himj (c whcrelbcvcr he or flie may be had, either in his Route, I’anc- 
slglurouhe'uw “ tuary, or eUVlifir, as well by imprifoiunent of his or her 
n cJceii in/M, <• bnily or bodies, as all'o with all his or her lands, iffc. and alio 
3^t .M to bis per-<t with his, or her money, goods, chattels, wares, merchandizes, 
ex^niining itiit and debts ivliatiocvcr, 12 A/zz, rvd, y, 

remains, and a 

inatcr puniihment U infliAed if he does not funendcr, vkt. felony without benefit of elergy. 

The rigour of the law indeed as to liis perfon i.s taken away, 
and yet the power of examining Itill remains; but though the 
feverity of tlie old a£ts is removed, yet a greater punifhment is 
iniiicVed for a bankrupr, if he does not furrender; it is now 
made felony without benefit of clergy, but then he has to the 
Jail dav to conform himfclf to this and the other aeVs. 

The 5 Gfo. 2 appoints three fittings at Huildhall in the fp.tce 
of forty-two days, for piirticul.ir purpofes; but would it not be a 
very great abfurditv, if the bankrupt might make ul'e of the 
furiy-two days to imbezil hi.s effecU and to quit the kingdom} 
and that the commillioners, though apprized of his intention, 
ihouid have no power to prevent it, by lummoning him before 
them in riic internu'diate time, and committing him if he refu- 
. fes to be e.xamined ? 

It has been objeiicd by the petitioner's couufcl, that the com-^ 
miffioners have made the certificate variant from the fummons, 
for the latter is general for the bankrupt to attend, and the 
certificate mentions the caufe lor which they ftmimnned him, 
namely, to examine him upon an ^mbezilment of his eifedls. 

But there is no weight in this objc£>ion'$ for the commiOion- 
ers were not under any neceifity of mentioning the caufe offum^ 
momtig the bankrupt in their certificate, iiecauie the judge, upon 
their barely certifying that lie refuted to attend, is (mliged tO 
commit him. 
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Pls in this cafe the commillioners had fuH evidence of the 
bankrupt’s intention to fecrctc his efFcfls, and to make fraudu¬ 
lent allignments of them, they have done righify, wi/elyt and dif- 
creetly in the method they have taken to preve;it it, by fummon- 
ing the bankrupt, and committing him for difobeying their 
fummoris. 

I do not fay this to encourage commlflloners of bankrupt to 
ufe this pow'cr wantonly j but upon fuch circumiiances as ap¬ 
pear in the prefent cafe, I am of opinion it v/as very properly 
exercifed, and the provifo which immediately follows the claufc 
that relates to the certificate of the commiflioners of bankrupt to 
the judges, in the 5 Gn. 2. makes it extremely clear, that 
the commillioners at their diferetion may examine a bankrupt in 
the intetmediate time, between his being declared a bankrupt and 
tlie fittings at CuildhalU 

For the words are, “ Provided always^ that if any fuch per- 
fon or perfons fo apprehended and taken, (hall, within the 
** time or times allowed by this art for that purpofe, fuhmil to he 
examined^ and ip a\l things conform as if he, (he, or they liad 
** furrendered, as by this art fuch bankrupt or bankrupts is or 
“ arc required, that then fuch perfon fo fubmitting and confor- 
“ niing ftiall have and receive the benefit of this art, to all intents 
“ and purpofts, as if he, (he, or diey, had voluntarily come in 
** and furrendered himfelf, herfelf, or themfelvcs; any thing 
“ herein containcil to the contrary thereof in any wife notwith- 
** (landing.” 

But though I have no doubt as to the conftrurtion of this art 
of parliament, yet 1 do not mean to preclude the bankrupt from 
his habeas corpus^ which I (hall leave him at full liberty to bring, 
if he thinks proper. 

His Lardjhip ordered^ t*ytt fo much of the petition as prays that the 
bankrupt may be difeharged from his confinement^ and which controverts 
his being a bankrupt^ be difmiffed } but the time for the bonkrupfs 
furrendring hhnfdf and difclofing and difcovering his efiate and efeits, 
andfinfhing his examination before the conttniffionersy he dirdled to 
be enlarged for the fpace of forty-mne daySf to be computed from the 
izd day of May infant. 


(Rr) The EffeSl of Acquiefeence under a Conmijfon. 
Ex parti Defanthuns. 

Vide under the Divifon. Commiffon fi^erfeded. 


(Ss) Rule as r® Debts carrying Interef under a Commiffon ^ 

Bankruptcy, 
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''Ntvmhr ik< 
4*k* 1743* 


Brcmtey, and others, Creditors of Sir Stephen Evance, Plainlifls 

GooiUtVf furviving Alllgnee of Sir Stephen Evance, 1 
and others, ——— ——. S 


nje under the Diviftonf Rule as to the Certljlcate, 


/ar/i* Marlar & al’. 

1746. 

Vide under the Divi/ioUf Rule as to difeounting Notes, 


Dtceirhtr the 
S2d, 1753 ' 

C/C; J32. 

On thr ic th of 


Ex parte Rookc. 


H Y an order dated tiic loth day of Jpril 17^ |, T..rd Chan-, 
<.tll'.r direflal that it /liould be K-fervid to blaller V.ld to fet- 
. tie vli.iL w as due to Mr. Sw/.j/ej, and the rell. of tlie creditc.vs wJ.o 
w4ir^'*a^*osi ^^''d proved tlieir debts under the taid coinnilliloii, ar.d upon 
MjI I 0 feiilc payniciir by the bankrnni of what tlio rrlaflcr ihoidd report <lur; 
whitwis Juf to them rcfpec^ivclv, the commiiliun waj on'.ered to be .'uper- 

diT the cointnif' itdetl. 
fionagu'ift-’J-•* » 

ind u,on p-l'f' liatruie thr camnufTion to he fupetf Jed. The b-.tikrupt r.ow ofters to p»* 

what h report'd due, hat .he credito,'. i'lfiS upon inUrcit likewife fro.n the date cl' th-. M dk-r’s report 
Th: creditor. h'Te are evjuil'y nlitlcd, a> it'they were tr. the eoranio:'. c.ife of a refcre'ice to a M.iit'-i j'l 
kcanl'e to ftate wktt i’ due f.-r prl:'..i;ul i:;d inti reft, to be piid iiiterell from th’ time of the Mafti r. 
TCjpcit, when the futns due are U^uida'.ec. And the bankrupt ordered to p.ty in a month aoeo'.uinp,!). 


On the ifith of Marrh 1744, the Maflcr Cv.rtificd tl'.eve vas 
due to the CKdCutor.s of Smah's for his debt, and charge-, imd -r 
the cor.vmlili.ni 277/. is. 8r/. and to tliC othtr creditors fudi 
feveral fums as are Ibted in the rfport?t' 

The prefent petitioner, the bankrupt, olTers to pay v.lnit is fo 
reported due, but the agent for the executor Sri.il. x, ami the rcll 
of the creditors, refufe to take the aoj. in the pound, unlcfs 
they have interefl likewife from the date of the Mal'-r’:! report. 

N. B. 'I'hc debt to SniaUi was a rlraft given hy the bankrupt 
to him for value received, but not cxprelled in the body of it 
that it fliould carry intcrell. 

Lord Chancellor: It is very near ten years ago fince the pro¬ 
nouncing the laft order, and the MaPtoi’s report ir, ever fince 
March 174;. 

£ 245 3 petitioner’s cxcufe is, that when he made the offer of 

paying 20 j. in the pound, he h.ul a feverfion in a fn-cliold ellatc 
only, which is now fallen intg pcircllion} but this will not 
avail him; becaufe at the time I dirtdled tlje commilfion to be 
fuperfeded, I did it altogether upon his offering to pay imme¬ 
diately the whole debts to the creditors under ilic cominiffioii. 

Therefore they arc equally intitled a,s if they were in the com¬ 
mon cafe of a reference to a Mafter in a caufe, to ftate wdiat is 
due for principal and intereft, to be paid intovft from the time 
of the Mafter’s report when the fmns due arc liquidated. 

His 
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Ills LortKhip ordered ihe petitioner to pay the princlp^ and 
intcrcil in a month accordaigly« to all his creditors (i). 


Expartt 
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(l) Bnmilj V, Gtodertt ante 75. ExparitMarlar, antt 1|1* 


(Tt) Rule as to Principals and their FuBors* 


Snee and Baxter^ AlHynces of the Eftatc of John 
TJlet^ a Bankrupt. -- —— 

Pnfrcity Davef a^ Julian and Le Bls/tf ’Thomas 
Elder ;md Vouiij^er, and 21 >//V/, 


} PlaintlflTs. 

i • ajd, X74J, 




fc'iidants. 


T he pl.r.Jitiris made the followinfr cafe by their bill: Cafe 133. 

'fliat 'To’Ir? in i" jo c<)iiiii*iicd to Riinueneau and company, Where agents 
rcrulmjr at /.ci-/,•/<•//, Her man lerjics amounting to 2062/. 11 j. ahmaduTeindif* 
hclidcs the infuranje insde by T'llet^ with direclions to *^he 
partners to fell the goods as loon as tliey could j and alfo con- upw^being*” 
llipicd to their, other good., to the v.duc of 181 /. ] ij. td. The <*»ubiful oi hit 
])art:i-*rs jiot being .foie to fedi all tlic good.s Tollt! g.tve orders to 
n.nter them tor Jtnhan goods, an! the copartner, agreed that i.idinglotheir 
p.irt t)f the goods llioald be diipofed of for thofe of tiie growth >‘’ttier indor- 
of /.'n/y to li.iit the value «iK the Itulian goods, and the tilher to 
be paid for in money; and afterwards, by letter ol the 18th of .h i'.MlUor 
Ph'.vemlrr 17 p, they advilVd TcUtt thereof, and that t!,ey ’S'“Ti'» 
Ihould lt»ad the goods, which were lllks, on board th: Prhice yetif 
F.divnrd^ .uvi inelofe a hiil of lading for 12 bales. Toilet i. 1741 age. .’.pirtner 
received tin; liills of lading indorfed by the Said partners, out in- ’? writes 

tended lor tii: ufe of ^Jlet only. tlscir p-incip’; is 

become bank- 

rapt ind delirrs them to icaJ ilte bills of lading, and an order to the captain to deliver the goods cu him, 
h- may :h>:ni fur ijinifclf and cumpatiy againif the atiigiaes under me conmulliun uU paid, snA 
tcimburfed ta inuv.b as the partuerlhip is in advance. 


Toilet^ in 1741, Iwrowcd of the defendants Julian ^wd. Le 
505/. and by way ol'fecutity aliigntd the uills of lading 
for the 12 bales. ‘I diet being a!ib indebted to the ot’’pr defend¬ 
ants the Tkiinas’s in Icvcra! fums, for fccuring thereo* he adigned 
itivoiccs for five bales and three bales, and delivered the fame to 
the Thomas’.:. 

Soon after a commilTion rf bankruptcy iffued againft 7 e//c/, 
and the plaimiffs were civofea ailignees, and received a letter, 
dirc£leil to Toilet from Rarueueau and company, mentioning that 346 3 
they had bought four bales of .filk more for him, and had given 
in payment for it four bales of ferges, and fent him the invoice 
of 244S dollars, which they had placed to Joliet'^ debt (i). 

On the 10th of February., >74i| Datvfon the captain of the 
Mcnnaidy on board of whofe fliip were the bales of fiik, arrived, 
and thefi goods were csnftgned to Toilet, and nvere Jhil/cd at the 
rlfque and in the name of Toilet; the defendants Julian and Le 

(1) But the bills of lading were not fent. Reg. Lib. B. ?8o. 

R ^ Blon, 
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$Nt«v. and the Thomases fhcwed Dawfon the hills of lading, and 

• Faatcor. ^gnj^nded the goods, but he refufed to deliver them, and Prefiiit 
partner of Raguetieeiit who lived in Lotuhty on ToUet'% being a 
bankrupt, wrote to his partners, defiring them to fcnil the bills 
of I.ullni: that Dnw/m had figned and left with them, which they 
fent to him accordingly, and at the fame time font an order to 
Dawfjn to deliver the goods to Pftftvt, (1) who lets up a right 
thereto. 

But the plaintiffs infill, that the hills of lading, though made 
to the order of Ragiieiwnii and company, yt being imhrjld by them 
in blank and fent to Toilet, it did, according to the cufloin of 
merchants, veil the property in 'Tolh-i.- And I’urtlicr, that it is 
the cullom of merchants at J.-ghcni, ft. fend bills here filled up 
as aforefaid, in order to conceal tl;c p; rumV names to whom the 
goods arc fent, that the publiek m.i;' not know the p.erions in 
I'.n^ hindy svith Mhoni fucii lionfcs deal, or to whmn the proper¬ 
ty belongs, 

'I'hat at the inftant tlic goods were loailed on hoard the Prince 
EdirarJy the property veiled in '/ '/•/, who was then in good 
circumllanccs, and tlierc.ifon nt' the mailer «)f the fhip’s lignitig 
feveral bilis of lading, is for Icai t'f loling vine: That it is the 
cuftom of mvrehants to liorr iw money upon bills of lading, 
which have lucn looked upon .u- a good li curlfv : '1‘h.it PoUti was 
made debtor for the goods in j.’.-if.vaiivl companj's books, 
and the delivery to w;o for tV.e ufe of T.liety whole lots 

it would have been, ii loll in the voy..ge. 

'I hat the defendants Lc B!::: and the '//cj/Vmk, iK'tv/ithftand- 
ing they have an a<lignment of the bills from PoUetj yet do admit 
they were only pledged to ilicin lor what w. s owing on the funis 
they had lesit, and upon pa v nu nt i)f tlnit, :i:ul the, e vpeiiee of the 
iiifurancc, they are willing tlu* go ul', l''ioiii,; be delivered to the 
plaintifi’s, who pray by their hill, lint ilu* -ooil.s hrt'ught hy 
D-nvjcr.y and delivered to Prefc.ty may be loUl, aiu! after paying 
what lhall appear to be due to Le Bb.n ,nul the 'Thomas Sy tliat 
the renuirifler may be paid to plaintifls for tlu- benclit of Tdie/'s 
cretlitors; and alio, tliat tlic bills of latling hr; the four bales fent 
in the Mennaidy may be delivered to the plaintilVs, 

The defendant jPr^'6/ infifted, that tlie hill-, of lading in the 
Prince Jidivard, were not to deliver the goods to 'Iliki, but to tJie 
order of Rngupteau and company, and that it is iifual among 
merchants, to require the mailer of the Ibip, by which the goods 
f 247 3 are configned, to fubferibe his name to three pan j of every bill 
of lading, and that tliere is a claufe in each, that one being ac- 
compliihed, the other two ihall be void, and fays, on the deli¬ 
very of Ute goods, he wrote a receipt for them, by indorfement 
of the bills of lading tranfmitted to him, .and delivered the fame 
to Dayfon, 

That it is ufual among merchants and fa£lors at Leghorn^ 
when they fliip goods for perfons who have not remitted tlicm 
tlie money before-hand, or for w’hich they draw bills of exchange 


(I) Who received the fame. 


•r 



or where they run a rifque, not to fill up the bill of lading direft- v, 

ly to the order of fuch pcrfon, but to the order of the fhippers **•««'>'' 
or fa£lors} fo that if any accident happen to their principal, be¬ 
fore the delivery of the goods, they may get back the fame, and 
thereby reimburfe thcmfelves, and that there was the greater rea- 
fon for fuch precaution, in regard Ragtieneau and company had, 
and were to draw on To!let for 1 . 19/. 34/. for money ad¬ 

vanced on the barter of the wnolicn goods for filk. 

That being informed To/Ut had llopt payment, and was in dan¬ 
ger of failing, and that the filk was about to he fliippcd by the 
partners at for ilie account of fTs//#'/, he rct'olvcd to pre¬ 

vent the filk falling into Tolirt’A hands till fatisfartion was made, 
and thereupon wrote by the next poft to his partners, who in 
their aufwer fent the two parts of the bill of lading to be delivered 
to Daiifotit and an order h)r him to deliver the fllks to Prefcot^ 
according to the bills of lading, in preference to anv other claim. 

That his partners at Leghorn liaviiig notice of L^olkt\ clrcum- 
llanccs foon after fliipping the four bales of goods, applied to 
tlic perfon with whom they made the barter, ami prevailed with 
him to relinquifli the bargain, and they took tlio ferges back 
again, and the filks to tlK-ir own aceounr, ami paid for them in 
money, a?ul then fent them to the defemlant Pnfret in Loiukn^ 
who iiiiifls he hath a right to claim the fame for himfelf and his 
partneis (1), 

Uy his anfwer l^e faith he his willing to fell the, fdks he received 
of D.injln as the court ihall dirccl, hut fubmlis that the delivery 
of the filks to Danvfotiy was not a delivery to the ufc of ToUct, 

The defemlaiiLs tlic pawtices infifUd tlnit Ra^uineaii and com¬ 
pany’s iiulorfcmcnt on the hills of lading was, according to the 
ufage of merchants, as much a transfer of all tL>ir right to Tcllct, 
as if the fame liad been fold in an open exciiangc, ani't that the 
fubfeijucnt aflignnicnt m.K!e by Tollit to tltem, veUed the proper¬ 
ty of the goods in the delejulants for repayment of ti.e money 
fu lent. 

Lord Chancellor: Thlr is as harlli a demand againft Rugucr.cRU 
and company, as c.'.n pciilibly come into a court ot equity : to 
iiiliil on taking their goods for wlsich they have paid half the 
price, without reimburiing them what they are out of pocket, 
and then telling them rlint they ihall come in as creditors, per¬ 
haps fof haff a crown in the pound only, under the commiJIion 
of bankruptcy againfi T ?//<’/, notwithftanding they have the goods 
now' in tlieir own cullody, and aTpccilick lien upon them; and 
to be fure, in fuch a cafe, a couit of equity will lay hold on any 
tiling to f.ive this advantage to Prcj'cot and the partneriliip. 

It jT^rZ/i't the bankrupt had gained any legal property in the filks, r 248 1 
it was gone by his nj^gr.nwnty or pledge or pawn to the defendants ’ ■' 

Le Idlon^^ i^c. call it whicli you will, and if it had not been for 
this rircumftance of their being fo pledged, the aOignees’ bill 
ouglit to have been difmided with colls. 

/ 

(l) The bill as to thefe four bales \Vas difmilTed. Reg, Lib. S. 1743./. 
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A ftftorirKa 
iells gooes for a 

t riiicipal, may 
nng a.i action 
fn the name of 
the principal 
againft the 
Veoiler, and 
make Miiifelf 
a witnel , or a 
vendor of g<xKU 
to a facloi for 
the ufeof blip.!. 
the vendor. 


But tliis court is obliged to retHin bills for redemption, be- 
caufe the parties have no (.thcr way of coming at julliee. 

There arc twelve parcels or bales for which bills of lading arc 
fent, and four parcels or bales foi whieii no bills of lading were 
fciit, and tlicrcfore I will diliver the cafe from the latter, as 
there can be no pretence that TJut had a legal property in thelc, 
for a pronife to f.nd a bill of ladi.jg, if it amomued to atiy tii.'ng, 
would be only to be carried inro execution in ecniiiy. 

As to the twelve bales, they will fall under a dili'crciit con- 
fidcrntion, 

Ragneneau and company having advanced a moiety of the 
price for the filks, there can be uo queilion, wliile ihegootKs le- 
mained in their hands, but they were liable to tbi.s debt, («) and 
7 diet could never have compelled them to deliver ilie goods, 
without paying the money fo advanced. 

If a fa£lor fells goods for a pri’.icipal, be riipy bring an affion 
in his own name, or an ailioii rniy Le brf)'j;i t in ilic name of 
the principal againd the vendee, and the iador may make liini- 
iclf a witnefs. 

On the other hand, a vendor of goods to a fador for the nfe 
of his principal, rn.;y maint:’,:n an atlion aguiiill tlic principal for 
gootls fold, and the fador may be made a w'itntfsfor the vendor; 
it has been Oiten fo fettled at Gitiidhall. 

.-^.1, ouymunuln an a£t‘>onag4.<fttiu pnr.cip:tl, and the factor may be a witncfi for 


Therefore while the goods remained in the hands of Ragueneau 
and company, no do; bt but they had a lien upon them, for the 
moiciy i.i ihc price ..dv by the c!:d he who tvadd htvi 
> ' eq'dty, muji do equity, by reimburfing them firft, before he can 

jntitlc htrnA'lf to the filks, and thus it woi.Id have llouct, if 
there had been no eoidignmeut ^ which it is inlillcd makes a coa- 
fidcrahlc alteration, and veils the property in 'idlet. 

' Ifgoediare 1 admit the cafe mentioned by the'plaintifi’s coiinfel, of in- 

'daUvere^a^ hnd de ilers in England^ th;it if goods are <U llvered to a ramVr 
^delivcr«i to hoymnn to be delivered to -■f. and the goods ate lolt by the car- 
andarebft rier or hoyman, the co'ijignt' can only oving the action, which 

carrier, 

property to be in him, anu it i'> the fame where goods 

flfr.chew^jea i ,• f .-r i “ 

moiiJybr.jIg delivered to a maltcr or a vcUtl. 

dieadion. But ^ * 

if belore u Itvery confignor hean A. ia likely to become a bankrupt, or aftually o-ie, ami grtv tha 
goads bkk ag^sn, au adtion «iUlie for the otiigucei ol A, becaufe, while m trunJitNy they may b« 
tOiutetm^ed. 


But fuppofe fuch goods are aftunlly delivered to a carrier to 
be (it liyered to A, and while the carrier is upon the road, and 
_ before a^ual delivery to A. by the carrLr, the ct nfignt-r hears 
J A. his confgnee is likely to become a bankrupt, or i: af tually one, 
and countermands the delivery, and gets them back into big 
own poirelTion again, I am of opinion tlrut no action of trover 

would 
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would lie for the alTignces of A, hecaufe the goods, while they 
were in tmnptn, niight be fo countermanded (i). 

Tn the prefciit cafe ihtu'v; was no confignment to any par¬ 
ticular perfon, but bill.i of lading indorfed in bl ink to the order 
of ccnligiior, and tlicrcforc rather in the nature of an authority 
than any thing more. 

PromilTory notes and bills of exchange arc frequently indorfed KcteiorMlWa- 
in this manner, J*y,ty pny ile h,,;:ey to my in order to P^'C- 
vent their being filled np with fiich an ir.dijrfcn’.ent as palfesthe fay tbt'mtntj to 
intevelt. Mr. Lutwy'h, who was an experienced pra£lifer in »ii* p*e- 
tliis court, always did fo in bis bills of excitange. tiMed 

The queltion of law' is, V/lictlur bcfori; the actual dclrrcry futli .ui indorfe- 
of the goods it w'as not in the power of the configiior to coun-‘V'''; “'i’*^** 
tcrni.iTKl It r 

This mull depend upon the cuflom of merchants, and here 
indeed there is a contrariety of evidence. Tor the defendant 
Pnfc'jt the evidence is, that if agents are in diiburfe for the 
goods bought for tlieir principal, they g( nerally make lillls of 
lading to tludr own order, indorfed in blank, cl'nccially where 
they are in doubt of the principal’s circumftance;., that they 
may by tins means have it in their power, if they fliould fee 
occalion, to vary the cotifignincnl. 

Tlia evidence for the plaintilf is, that inilovfing bills of lad¬ 
ing in blank dots not retain the property in tb.e conlignor, any 
more tlian if they were indorfe*! to the confignee by li.itne, but 
is done only to conceal the amount of the quantity of the goods 
configned, it being detrimental to the conlignec that it lliould 
be known. 

But then the proof on the part of the plaintiff docs not fpcak 
as to the particular circumllanccs, w'here tlie agents lufpecl 
their pviacipals to lie failing. 

The quclTion i->, On wliich fide the cvidcaiec ’.s flroi. eft? 

The ftnuigell proofs are certainly on the p ’.rt of the defend¬ 
ants, and there is no occalion to fend it to law on this a, unr. 

Tliough goods are even dtlivered to the principal, 1 could The r»afoii th« 
never fee any fubll.intial reafon why the original prrprictor, who l-w gjis upon in 
never received a fa’ tiiing, Ihoulil be obliged to quit ail cl.iim to ori^p.'rprepie- 
thein, and conic in as a errui-or only for a iliiHing perhaps i:i llie tor of gooJs, af- 
nouiid, unicfs the law e*. upon the general cicdit liic hank- faruiiivery, to 
rupt has gamed by having them in hiscultody. undcra 

But while, goocli remain in tiie hands of the original pro- ommiiiion, 
prictor, I fee no re.ifon why he lliould not he faid to liave a lien 
upon them till he is paid, and rcimburffd wliat he lb advanced ; ^enrui credit a 
and therefore I am of opititou the defendant Prefect had a right baukru; t has 
to retain them fojrhimftlf company. thunln 

It has in fdji cf any lofs cr acciJtnt to the cuitody. 

gpoih^ it ivtis 'tsllct’s riUjac cti!y. 

But fuppofc any damage had happened to thefc goods during 
the voyage, and in tratjitUi there hail been an altcr.ition of the 

(l) Birkit V. 'Jenkintf cited CociA. 2g6, £!l:s v. Hunt, 3 D.rn. and Eafi^ 454. ' 
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j«ip». “leaiiieB^’ 

». eonjtgftmeftt, the lofa clearly muft have been borne by the con- 

Confider this cafe in tlie next place, under the a£i; of parlia> 
ment of the 5 Geo, 2. upon the claufe of mutual credit. 

*( Where it fhall appear to the corntnilFioncrs that there hath 
been mutual credit given by the bankrupt and any other 
perfon, or mutual debts between the bankrupt and any ojher 
** perfon, at any time before fuch perfon became bankrupt, 
“ the commifltoners or the aifignees fhall ilate the account bc- 
** tween them, and one debt may be fet againlt another,- and 
** what fhall appear to be due on cither fide on the balance of 
** fuch account, and on fettling fuch debts againfl one another, 
** and no more, fhall be claimed or paid on cither fide ref- 
“ peftively-” 

The conftnifiion on this claufe has always been, that an ac¬ 
count mud be taken of their rcfpedVtve demands, and that the 
balance only, if in favour of the bankrupt, fhall be proved under 
the commifRon. 

Suppofe Tch'i-f had never afligned thefc goods and the alTig- 
nees under the commiflion of bankruptcy had brought an aeflion 
of trover in liis right, and by dri^fnefs of law had recovered, 
would even the courts of law have fudered execution to be taken 
upon the whole goods ? I think they would not; and in that 
cafe I would have dire£tcd that out of the damages, upon a writ 
of inquiry, there fliould have been dcducfled the half price, paid 
by Reguenenu and company for the fdks j a fortiori this ought to 
be done in a court of equity. 

As to the calcs cited, Wifeman v. Vandepttti 2 Vem, 203. is 
much drongcr than the prefent. There ** A. being beyond fea, 
configiis good.-, to B. then in good ctrcumdanccs in London 
“ but before the diip fets fail new's came that B, was failed, 
** and thereupon A. alters the confignmciit of the goods, and 
** configns them to the defendant i the court lu Id, that if A* 
“ could by any ncans prevent the goods coming into the hands 
•* ol B, or his rifhgnees, it is allowable in equity, and B. or ht0 
** affignccs ihall have no relief in equity.” And fo is the cafe 
ex (>arie Clare^ before Lord Chancellor King^ for the goods there. 
had been actually delivered. 

If the defendant Prrfat hat! got the goods bark again by any 
means, provided he did not ileal them, I would not f)].nne him; 
and 1 am of opinion, that to take them from him would be ex¬ 
tremely unequitable. 

In the cafe ex parte Franiy before I.ajrd T„ll>ot the goods 
were a£lua11y delivered, here they are not. 

ITpdn the whole, from the juftice of the ca(c, and from the 
evidence on the cullora of merchants; L as to the fiur 

tales of filky that the fame being in the pojpffion ^J-Vrefcot and his 
partnersy the faid bales or the value ought not to he taken from ihenty 
nmtbout fatisfaSlion made them for the money laid out by them on 
the laji mentioned bales and charges incident tbereloy and for their 
■commifftoH thereon. 

Let the Mafler take an account of the money received by Prefect 
oy fale of the ftlksy and he and his partners t» be charged with the 

fanut 



fnmt. T.tt the ftlk remaining in fpecie he fold, and the Majler is to S»*t 
dijlingwjh ni'hat is the produ i of the Jtlk comprized in the pledges to 
the fevernl pancnees, let the fame be rateably applied to pay •what 
Jhall he tine To Prefect and partners, for tie money advanced for the 
Infl mentioned bales, charges and comm'ft on, according tc the prt^er- 
tlon ovbirh the fame ievrs to the rfpeBive values tf the particular 
bales of/iii comprized in each of the pUdges, and after fneh proportion 
as It to be bstfue out f the v<dae, the rf due to go towards paying 
Jis^i.in and Lc IMon, for their principal and itihrejl, and affo after 
the lihe deduflion to Pivfcot^r the ftlks pledged to the 'fhomas’s, ike 
reftmie to Ie applied towatds payment f prinripr.l and interejl to the 
'Ihoiras’s, and if not enough to pay Julian «//#/ Lc Blon and tie 
'i'homas’s, tl'cy- to come in as creditors under the comniiffton in pro¬ 
portion ; ard it any overplus by the fales of the filk, the fame to 
go towards payinjj the cofts of Prfut and partners, fuluin, l.e 
PAon, and tlie Thomas’^ ; if no overplus, the Mafter to rate the 
Gofls hetw'een them ; and if any overplus after payment of the 
faid debts and colts, the fame to be paid to the aflignecs of the 
bankrupt, for the ufe of the otlier creditors (i). 


(i) Heg. Lib. B. T743. fol. aSo. 28j. 
Sre LuiLar inv Majon, 2 Darn, an.l 
Eafl 63 . u'u! Salamans V. Xfen ibid. 
6'},, iiy the judgment of tne King's 
Le.i'b in tlK former of thelc caits the 
principles laid down in the above c;.fe of 
S/ae V. Ptejifil were much lliukeii; but 
that judgment was afterwards reverted 
in the tl»c Exchequer Chambers, and the 
foregoing doctrine in ^ute y. Pref.tt was 


eflabiilhed inks fallcftextent, a-'V thata 
cmfgMi- may Hop goods in tranftu, tho* 
the conjignee aflign the bills of lading to a 
third perlbn for a valuable confderation 
ai.d wiibout mticc. Hen. Elati. Repm 
C. 157. However the Houfe of Lords 
have fiiice ordered, that a. Trnh e facias de 
atreo ihould be awarded in this care« 
5 Darn Id Baft, 367. Yule Fearan SV 
Sowers, Hen. Black. Rep. 364.. 


(Vv) Rule' as to Annuities under Contmijpons of Banh'uptey. 


Ex parte Lc Compte. 


■dagiip die 
1738. 

Cafe 134. 

IN the year 1720, the petitioner gave three hundred pounds ^ j„ , 

for an annuity of ‘^oI, per ann. for her life, payable out 300/. form**” 
of the eftate of tlic perfoii M'ho Is now a bankrupt, which he n«ity of jot.per 
not being able to pay her by rcafon of the commillion, flie p*^bieoutot** 
petitioned to be admitted a creditor for the whole 300/. a perfon't efta» 

Lord Uoaneeilor ordered that it be referred to the commif- ^ho becomw a * 
fioners to lettlc the value of Iter life, and that Ihc be admitted 
a creditor for fuch valuation, and the arrears of her annuity, miffionersdi* 

it being unreaionable Ihe Ihould have the whole 300/. when 

u ^ Uievaoenfhw 

flie had enjoyed me annuity 8 years (i }» life, and c. to be 

’ f . ' admitted a cie- 

'/’p fot fuch valuation and the arrears of her annsitj, and not for the whole 30o4 


(l) Ex far/e Bekoti, the next cufe. E.v by covenant in a deed. See Fletcher r, 
parte Artis, a ytf. 489. Perkins V. Ktmp- Bashurf, ’jYin.yi. pl‘ 4* Ckltefei V. Htoie, 
tattJ,thlatk, H06. tfylir v. lYilket, 

Doug. 501. Where an annuity is fecured 



£.v parte Belton. 

. ty 44 . 

A B.iilkrupt before the fimt of his bankruptry entered into 
4 ing cafe*. :.n a:»recir.*jnt to pay an ;;nni:ity of io/. a year for ihe 

lu^L ui m;'.:;v.e:'r.nec of an infint till his ajje of luuruvn, with a penalty 

agreement on iK'n-payinejit. 

■nanmiity,.iva. liis failiit T in one of the payments, the penalty becomes 

. tue muit ue put f '• * ^ 

Upim it, ami iv.i.ailCi.. 

proved 4!. a debt 'I'i,,; |pnruun of tho jiifant wlio had inali.t.fiiiad him, ap- 
miaou.***^ *^**'"’ pil.;s to the ooart by pcti:ion to haven v.i!ue fet on this an- 
iiuii., fit..! ...c infant may ba admitted a creditor for fuch 

fv •r In r» 

ey 4 >a» w • 

- L't'O I am of op',:i! m that a Vohte OU;Tht to be 

p-ut upon i!;e annuity, ti.ut it IhuuiJ jj proted as a debt under 
the Corn*'I'.i.v. n. 


yatmaiy tli* 
»l«, 17:3. 


£“v p;irlr Coymyamc. 

/’.'/'a i!fit.',r d't- D.v jly:^ V/Lre yljj'pie.s lire UH: ic tb: fiime 
Equity :.‘:e EdrJ.mpt, 


(Uu) Rule as ti tah'mg out a fccond Coinin'^oUm 


jKov&the soth, Ek parte PvoudfoQt. 

Cafe 136. N E became a bankrupt in 1732, and anipiiees 

Ko fecond com- f | , i .1 -.r cv ,r> -r 

tniffioncjuibe M'hcrc choion under the comnvillioii} up- .n /ov*;/.'.'s raji- 

talun out before ing forty pouuds to defray the cspenccs of tin* coniniiiiion, and 
iki>*wiiSc^^ ® huu.lrcd pounds more to be diviiled among bis creditors, four 
'wder thefiril, parts in live of them in number and v.due liguetl his ceititicatc, 
Ain***M*plfstortfufed to llgu it; upon which the cre- 
thTjlrc^jrat ” ditors returned the nicucy to J'./£/y;« again, and notliing further 
kuft of pcrfonul was <lone under that commillinn. 

jiit'h/in after this fets up a diiferent trade, in a different part 
of the town, and being largely indebted, a fccond conmiiiliun 
is taken out againft him in 1736, and affiguces were chofeu 
under it, and his ecTtificate figned and allowed by E/rd Chancellor^ 
Before the certificate was figned, an advcrtifemciit, by order of 
the aflignees under tlie firfl commilUon, was put into the Gazette 
for Jaehf.n's creditors to meet the new aflignees, to give their 
aflci'.t or dilTent to the certificate, and 39 letters were alfo writ¬ 
ten to the creditors under the firfl am^iflion,vto appear at this 
meeting. Great numbers of them camb 7 ”Sn^.'.i‘'/l all aflent to 
the certificate ; and at the fame meeting, by ag^dfment, the fum 
of 65 /. was paid to the aflignees under the firft commilTion to 
defray the charges thereof, hy the alfignccs of the latter. 

The prefent petition was prefented by two of the creditors 
under the firfl commiflion to fuperfede the fccond* 

3 Lord 
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Lord Chancellor: The ftrjl qurjlim^ Whether the fecond com- f<»^* 
mijTmn can have any c/Fedl, ami If it mighr to he lufieneiled r ‘•••orton 
'•rijt fi’cond quejUon^ Whether the at;rccmLnt made in this cafe 
will preclude tlic court from fuptrfeding it? 

As to the firll (jucUlon, I arn of oj)ii)i<rn that if this cafe flood All future |«f« 
clear of the agreement, theftcoiul v.oiihl i.ave liriud irr<.;'ularly, 
and 1 Ihould v» ithout Icrtiplc hare fet it cniile, and ^ihecertiiiiTire attigiimeiit, en4 
likewife; bceaUiC when alfignces are cli'ien niuicr a full com- cK-rynewM- 
iniiKon, all the clliitc and cficcfs of the bankinpt aie vchtd in 
tlii-ni, and he is incapable of carrying on a: y ir.uic, cnul a’l bis ncs; tuiasw 
future pcrfon.ll clfate is arf'cctcd by I’le udijiuncm, and every 
n,w acqiiHition wiil vcfl in the aflynces (i); htU as rj future 
real f datcb, there .mull be a new b.irgaiu and l.ile. b’rjvn ar,dtaJ& 

'1‘i.i hankiupt i.s iiica|-.ihle of edii:g, and t!:orcfore no 1V( ond [ *253 ] 
Conimidiiiij c.in be taken on: before he has hi.s ccrtilicate under 
tliC firllj for till theti ui-tl.ing can j-ai-. utulortlie fecond, at Icaft 
of pcrl'onal citaic j conlct-jacntly tl.e c(.;ri:!c.!to here can Imve 
no operation at all, and i am 01 opinion it oiiid have been void 
at law. 

'riicre may have hecn inll.nu-f-s iicve f.-rond .omnuriMns 
have been t.duai out, wJun hirnie; ooi.n'.'.iiiions have b,en dc- 
ingnees peilr.ips, anti '.O'- taimmiirioncrs dead, 


aji.t 


ih-. 

;;i‘e 


a, I,", 


done by the 
landion to ll.c 


fericd, am! the 

and thi.i inr -ct oily, an.l n’.iy i:.ivc piil.,' 
me r’: .i ru'e to gon 'ii ibe comt. 

'i’hc fc\%)tid ijiieilion is, 
affigcees inider the cotnn'iirnm, will 
ccriiricate, 

i be fccoiid cominiiTi.’n wa.s taken out four y<. ars after tin- fi: h, 
the ccnilj. aie i'./;n.d tl.rce yc.as a^^o, and allowed by me two 
y, ais and ihre.' spaarters ; nothl:;g clan.Iellinc ;tiiucar.s j but an 
iulvcililemi :it ii.'s been put into tl:c (lazvtte as ufu.d, fir cicdit- 
ors ad' iitin; or diti ntiog to tbi- cettifieafe, and wais plai’i'^ in- 
tetuled that ihe civdltois under the bill comn ii'lcai fhouid meet 
bccaufe the advinili ment was put in by the .’ir’ances uiulei e 
firft, tlu tv\o afllgnees under the liril, and fevcral of rhe credit¬ 
ors mot aectirding’y, aiul accept of towaics the eli.irgfs of 
the fnll commid'.oi;, atui ihe txpenc. of a liw-fiiit, and in con- 
fulcration ofthis.finn, the .dligncc.s cf the fiiU ciimniiiaon wirh- 
<lrcw their petition, which was tiled belorc this mccilng tor fu- 
pc) feding the fi cond commlilion. 

I am of opiM/u'ti tlicreforc, on tlic ciiTumdanccs of this ca/e, 
that 1 c.uinot fet afide the fecond co.nmiiilor, bccaufe it would 
be a great prcjuilice and iiijuilicc to thofc perfons w ho have given 
Jarhfoii credit ever ftnee his certificate was couiirmetl, which is 
1)0 Id's than two yearns and three, quarters ago. 

(i) Ex parte Sim, ..'aif/c 138. t Cvoir’s Coup, S24. Ex parte JhjrJeaffkt * Ceeie'r 

B, Law, in Martin v. O'Hara, B. Laws 8. 

Though 
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Though the a£ls of parliament relating to bankrupts do only 
dire£k the aflignecs to advertife a meeting of creditors in relation 
to commencing fuits, and for particular purpofes, yet tlie af- 
fignees are very much to be commended for advertifing meetings 
upon any otlier extraordinary occalion, that concerns the credit¬ 
ors, becaufe, where tlicy arc numerous, there is no way fo good 
to collcfl the whole body together. 

The ptefent is a ftronger cafe than ufual, for the aflignecs are 
truftees for all the creditors, and if they have a£led improperly, 
the perfons who prefer this petition, may have their remedy againft 
them at law, for a breach of trull. 

Upon the whole, after all that has been tranfafted between 
the aflignecs under the firft, and the creditors- under the fccond 
commifliun, in relation to the certificate, and after the bankrupt 
has been once more enabled to trade, and gained a new credit 
by my confirming his certificate, I iliould do very wrong, if I 
fet afide the fecond commiflinn under all thefe circumflanccs; 
and therefore the petition mtfs be d'fmijfej. 


(Ww) Rule as to an open Acccimt under a Commijfton oj 

JSunkriiptcy. 

Ex parte Sinipfon and others. 

File under the Divifionf Coneernlnp^ the Commijfi^n and Comm’if- 

ftoiu'rst 

(Xx) Rills as to Principal and Siin/y. 

Ex parte Crifp. 

Vide under the Dlviftotii Ride as to Partnerlhip, 

Ex parte Williamfon. 

Vide under the Divifion^ Rule as to the Certificate. 



(Yy) Rule as to the Infolvent Dehors ASl, 

Ex parte Burton. di« 

*6th, 1744. 

T he petitioner was a bond creditor for fifteen hundredQjifg 

pounds of Sin eus the bankrupt, who had lived formerly * c *u 
in Hollnndi “^d cxercifed a trade there, but failed, upon which U ^ 
there was a ceffiu bomrum. Siemens comes afterwards to Enplandy Udhni 
and had intcreft enougli to he appointed a governor of a fettle- I'*’®" 
ment abroad, belonging to xhcJJutan company, and applies to a 
the petitioner to be his fecurity to the company, and to advance Hacomsjto 
him a fum of money to equip him properly in his olfice : The 
petitioner agreed to do it, but infilU-d, as he run a rifque of governor AmaJj 
forfeiting the fecurity to tlic company on Slcvtns's mifbthaviour, 
that the bond (hould comprize the remainder of the old debt, as hi^fteSrity^ts 
well as the further fum advanced, M-hich was done accordingly : th.:company, 
Stevem becomes a bankrupt here, and a cominilfion is taken out 
againlf him; the commiirioncrs on the application at BiirrM to money, who 
be admitted a creditor, for the whole money on the bond, being agreed to ii^ 
doubtful wbetber he was fo intitlcd, rcfull-d to ailmit him, and 
he now petitions for that pur^iofe. a bosj, that 

flieulJ comptiev 

the remainder of :>:i uld debt due before the aff.i. bzmrum aa '.veil a: the firther fum aAvanted, which wat 
done acwordinglv *• Suvins becomes j bankrupt, a-iJ the cot: n.liion^rs doubting if Buistm ought to be ad^ 
ffiitted a credilur tot the whole mcinc), he now petition tut ih t purpofe. 

Ltrd Cbaihcli'jr, on the circuinitancesol the cafe, or opinwr. m v.’.i-. intitl.-i to bj admitted a cte^W 
for the whole money upon his bond. 

Eord 0.\inccllcr: The queflion Is, Whether this be fuch a 
real debt as to iutitle the petitioner to come in amongll the rdt 
of the creditors under the commilfion nf bankruptcy againil 
Sleivnst and that will depend upon anotlier opieffion, V ether 
the compofition in H'.Uand was an abfolutc difeharge of the 
bankrupt? and if it was, Whether there* is IHll a fulficient con- 
fideration for this bond ? for if it was not an abfulute difeharge 
ill Hollandy no qucilion can arife. 

A man indebted to feveral perfons becomes a bankrupt hi 
Ihllandy where there are the fame proceedings upon an infol- 
vcncy, as on a cejfto bonornm among the Romans : 'i’he* quellion 
is. Whether this procee'ding is a difeharge of his effects, as well 
as of !iis perfon? for if it was, it would he .m abfulute difeharge 
of this debt. 

Upon w'hat appears before me, I do not take it to be tlic law 
of Holtandf that it Is an abfolute difeharge of the effects as well 
as of his perfon r it certainly vi'as rot fo even by the 1 iw of 
Englandy till the ffaiute of the .t- tA 5 Ann, which was tempo¬ 
rary at firftj^adi't never intended to be a perpetual law, but was 
made in confidcration of two long wars which liad been very 
detrimental to traders, and rendered them incapable of paying 
the,ir creditors; but I much queftion W'hcthcr it is fo by the law 
of any other country except England i th« exempting Ids wear- 
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]f a bankrupt, 
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Jikfmrn ing apparel or tools of his tra^e, was left to the diferetion of the 
Roman Pfatott but was not a binding law upon him there, as 
it is here. 

JJKsdcbtorelear- Can it then bc doubted, that if the bankrupt gives a new 
hlttwr ifti ftc^rity, that his ciFec^s arc all liable ? Suppofc by our Jaw un- 
•ftrrw.rl ^ive* cler ti.c infolvciit atls, the debtor delivers un his all, as the (la- 
«bo.,d#i.rihe tute require^, which is the et[iio hsmriim of the Romar,s, and the 
jiillices ot peace dii'chargc his perfon, and he afterwards gives 
a bond for the refidue of the old debt; will not this be binding 
upon him, nutwithUanding his being cleared under the in- 
folvent ? 

In the prefent cafe, 1 think I might reft here, without going 
any further ; but ruppoling, by the law of Holland, his pcrfe.n 
futurein cfthiivts wcre adlualiy difeharged, I am very far from being 
pointof juftice clear, whether a bond i^iven, as this was, for the refidue of a 
ffiuk?*'Mdthe *^^*^*» would not m.-.ke his clle^s liable to atifwcrit; for if a 
deficiisncy^ tho’ bankrupt after his difeharge gets future cffc£is, in point of 
no court will jufticc and confcier.rc he ought to make good the deficit ncy, 
compelhim. court of equity or pra:H)r would do it>for the creditor. 

Here is a man wants a fecurity to the African c'’n'.;!.iny, for 
Ills excrclfing an cilice of governor in one of their fculcmciils, 
and iik". '.'. ife a lur of money ; was it not very rcalon.iblc for t];e 
pctiii<-.n«T uj i-n fucli an application to fay, if I do this, you fiiall 
give me a borj for the relidue of niy old tlcbt, fince 1 run a 
rifijuc of forlviting to the company if you miCoehave? 

.1 am of opinioii on fuch a eafe fo circumftanccd, that the 
• • pctiiitiiier Is iiuitLd to be .»dmirted a creditor for the wiiole 

money upon hir. bond, and lay no ftrefs upon the word cuv.- 
pofition, in the determination in HoHitid., lor it was a difp')i'. 

. > tion made by the judge, and not a voluntary coiripofitiuii by 

the bank'.iij/t. 

itrickaaetikr ® bankrupt applies to an old cnulitor, after a difeharge by 

' leemerfiothink, certificate, to lend him a new funi of money, to cany on bis 

b ankrupt, q - jq become a fecurity for anv office ; I am iiKiined to 

■ atttradii.narge, , ' , , . , , J ^ . . . , . 

^.>«Ppliet»anoU tmnk mat tins ought to he a good conlidcration lor his gi'uig 

^ creditor, to lend bond for the remainder of tile old debt, and that he ought to la: 

‘admitted a creditor for the whole <lcbt under the fccond com- 

' If OB hie trade, miifioi)} but 1 will not be bound down by this opinion, though 

;.0rwl)elii(fe- j ajjj prefent advif'd, I tliink it would bc fo f i)» 
I'-Cbrilyforenjr “ ^ , _ _ ' ' 

this would be • good coniidsratloi fr.r hie giving bend ibr the remainder of the old debt, and the 
may be proved under a fecoiid comnulfioa. 

k-l 

law of The ne.xt day Lcril Chancellor find, he had looked into Poet on 
^‘pud*to under the head of ceffio bonornm^ 2 Lm, lib, 42. 

tit. 3. who Lys down the law of Holland cxaclly as the Digejl 
j^the^j^uMlia does in fuch cafes, that it is no difeharge cf eftedLs, but only of 
‘he pcrfoiii feme few trifles, as wearing apparel^ excepted 

l^thc'^wfon. * 

Hk ^(0 See S/mrret v. SjdUerf emtt lOft "ftc 1 , 



Ex parte Green. 


Augafi the 7dti( 
1746. 

f 

T il F. petitioner is an affignee under a fecond rommifiion j-g- 
of bankruptcy againft lionvicr^ who had been dtlVlnrged ^ ^ 

once before under a former cominilli'>n, afterwards again under difciurgedbydw 
the infolvent debtors a£f, and now by a certificate under a fe- infjlvfntdcbt- 
cond commiifion, taken out by his friends for that purrofe, orsaft, be- 
The prayer ol the petition is, I hat the oaukrupt s ccrufjeate ninrafwrwanr^ 
may not be allowed, and infilled by the affignee's cwunfcl, that hi- eerrificate ' 
according to a claiife in the acl made in the 5 2. relating (o 

future clTefts, he cannot be uiichargeu i-y a t.nificaie, as to h'.s i.iwtdo:;iy a** 
eftate under a coinmillion of bvukiuptcy, if he lias been ijcfoic '-i hi* 

difeharged under the ilatute for relief of infolvent debters. of u”Vuture tf-. 
That claufe is as follows; tate-adeftettt.. 

** Provided always, and he It further cnadlcd. That front and 
** after tlie 24th ot y,\-nc 1742, in cafe any contniifTio;! of bank- 
“ ruptcy (hall iliiieagainll any perfon or perfons, wlio, after the 
faid 24th of jfn're 1732, ihall have been ilifcharged by virtue 
“ of this ai^l, or ihall have compounded wit’i hrs crcd.t ’rs. or 
delivered to tlicin his etlate or cfFecd :, and keen rrlc.ifcd by 
“ them, or been diu bargeil by an ■ ail for the rcii»J‘ of i.iiolvcnc 
*' debtors, after the time afijeeikid, that then and in cithc’’ of 
“ thefc cafes, tiic body ati.l b-Hilcs o.iiy cl fucli {Kricn per- 
** funs conforming as afoia f.i’id, Ihall Iv !’o,e from arrell ri.d im- 
“ pvilonmenc by virtue of tl'.i.. aft; hut ‘die future cl’ato r-d cf- 
fefls of every fuch perfon and. pcrf.'ns iiiail remain li.ih!-: to 
his creditors, as before the making of this at't, (the tu n; of 
** trade, the ncceflrary Iiouiliolvl good.s and furniture, a;’.d n; ;ef- 
fary wearing apparel of fueh bankrupt, ana his wife and chll- 
drcii only cxccptcd}, unlefs the ellatc of fuch pci fun or per- 
** fons againd whom fuch conirnilTioii ih.sll be awarded, iliali 
“ produce clear, after all charges, fuiiidciit to pay every cr-'dit- 
** or under the faid comntiijion, fifteen llulllngs in the p...:id 
“ for their rcfpeclive ilchts.” 

Unlefs fome fraud had been fliewn, this man feems to me to 
be intiticd to his certificate, but of a fpecial nature. 

Tliis a£l of parliament has made two provifions one with re¬ 
gard to the perfon of the bankrupt, the other with regard to his 
eftate, for before the making the faid a£l, neither were difeharged, 
but both were liable. 

Then comes this claufe, and makes a particular kind of dif- 
charge in this fpecial cafe j an abfolnte one as to his perfon, 
with regard to all his creditors before the commifiion, but upon 
a particular circumftance only, with regard to his eftate. 

Therefore fome kind of certificate he mull have, the prefent [ 258 ] 
feems to be a^qneral one, and I do not find that the form of the 
certificate is fettled. 

The certificate being read, appeared to be a general one, 
whereupon Lord Chanceltorm^ds it fpecial, by ordering this cer¬ 
tificate to be allowed a difeharge of the banluupt’s perfon only, 
but not of his future eftate and ciFeds. 






(Z?) Ruk as U a Banlrupfs Jiiture BJfiBs* 


MMttootht Ex parte Proudfoot* 

Vide under the Divtfeny Rule as to taking out a ficond Gimmtffion^ 


" MkhrdiesCtlit Ex parte Burton. 

* 74 ** 

Vide undtr the Dtv f »», Rule as to the Infolvent Dihtot s Ait, 



2’v paite Giten, 

Vide undtr iht fame Ihvjisn* 


(Aaa) Rule as to a Cejfio Bot.vrunu 

Oa>jnrtlicafi(]i, paite Burton. 

>744- ^ 

Vide under tle DivftoUy RuL astoih Ih/dunt Dtbtsrs AH, 
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(Bbb) Rule as to Dpofts under Couimijf^tn of BanlrapUy 


OAj<rdu! I9t]>. 
»744*J 


Bmmliy v. Chid. 


Cafe 139 . A Petition on the behilf of the rcprtfcntituc of a pcifon 
A. iatitled to wai intitlcd to nat y bills to the amount of 6000 /. 

***** *** y*-** * 7 ** depofitcd them in the hands of 

them with Sir Sir Sttphen Evans and his partner HeJi^ who gave a note fpeVi* 
*2ef*"v^\^8te *hem, and promiling to be accountable. In Ax months 
nbcxcMou- after Sir Stephen Evans becomes a bankrupt. 

Ue ferthuB»aiid 

la fix Bwnths aficrwirdi bcconxa bulcmpt. The reprerentxuve of A. petitions to be adrutted be- 
Arc the Matter to prove both pnnupd and inttreft to the ame of the decree, at navy bill, in their 
aatnre carry iatereft. A. this is a fpeclal depofit. a calcwUtion ttisU be made ot the value ot the whole 
Utiwi thugdepofited, both tnaelpid and intereft at the time of the depofit. and inteicft not to run on 
M la a fimplc debt. 


The application now was, that the petitioner be admitted bc^ 
fore the Mafter, to whom the caufe ftands referred between the 
adignees and reprefentadves of Sir Stephen Evans^ to prove both 
the principal and intereft to the time of the decree, as navy bilb 
in their nature carry intereft. 

When the petitioner appeared before the commiflioners of 
bankruptcy, they fet a value upon the navy bills, 'fording to 
the market-price they bore at the day of the depofit, which was 
only 4200 /. buaufe there was a large difeount, as tlicre was 
no publick fund aj^ropriated for the payment of them. 

Lvri 



Chaneelhr: I cannot allow the petitioner to come in as a 
creditor before the Mafter for the intereji upon the navy bills as 
well as the principal) becaufe there u a plain diflindtion between 
debts that carry intereft and a fpecial depofit of goods and ftock| 
for in the former the intereft ihall be continued down to the 
date of the commiflion (i} } but in the latter *tis otherwifC) .for 
the intereft ftops from the time of the depofit, and a calculation 
ihdil be made of the value of the whole entire thing depofited, 
both principal and intereft) be it (tuck or goodS) according to the 
market price at the time of the depolit) and intereft not allowed 
to run on as in the cafe of a fimple debt. 

The petition difmillcd. 

(i) y, Gmderet mhU Ex farie Bnnett^ aval. 5: 


(C cc) Ru!c as to Relation under CommiJJtons of Bankruptcy, 

Barivell and OtlierS) PlaintilFs. 

Ward and Others, Defendants. 

T H E defendant’s brother conveyed the moiety of a rever- 
fionary eftute for lefs tlian half the value to her, and in a 
month afterwards furrenders himfclf to prifon, and during his 
lying there, before the two months were expired, he turns his 
book debts into notes, and indorfes over one from Sir Roger 
Burgiyue^ and another from Sir Francis Shipworth to Barbara and 
Margaret Ward. 

A cominiirion of bankruptcy was afterwards taken out againft 
Ward, and the plaintiffs were chofen alfignees, who have brought 
this bill to fet afide the conveyance, and pray that the plaintiffs, 
and the other creditors may have the benefit of the faid ^ftatc, 
and that the deeds relating thereto may be delivered to them, 
and that the faid notes and fccuritics may be alfo delivered 
to them, and that riiey may have a fatisfa^ion from fuch of 
the defendants to whom tlie fame were indorfed, alligned, or 
delivered. 

The counfcl for the plaintiffs infifted, that the conveying 
lands for half the value is an aft of bankruptcy of itfdf, and 
that the fifter of the bankrupt ought to be direfted to convey 
the fame to the alSgnecs, and that the notes being tranfac- 
tions during the intermediate time between his impiifonment 
and the lying there two ntiuths, tliat when the iyvo months were 
compleai, he fhall be deemed a bankrupt from the firft day of 
his furrender to prifon by relation, fo -as to over-reach all inter* 
mediate tranfaftions. 

On the pjwt of the defendants it was urged, that the fevera! 
deeds, and the indorfement of the notes, were previous <0 
W'arB/’s bankruptcy, and that the bankrupt being indebted to 
the defendant Martha Doughty in 450 A on bond, did, in Sep- 
temlter 1741, execute a warrant of aitorney to confefs Judgment 
for the faid debt, and that being alfo indebted to his (nler Bar* 
VoL, I. S 
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ITard in 6ol. he ditlt by indentures bearing date in Sep^ 

' t(wter i'j4it convey to her and her heirs his reverfionary in- 
tercll of- the faid premidcS) wlio diH then deliver up a bond} 
which had been given her for 150/.' to be cancelled, of which 
debt 60L remained due, and the deeds were executed a few days 
after they bore date, but before JVard had committed any aft 
of bankruptcy. 

Lord Chancellor: The prefent is a plain cafe, and appears to 
be a fraudulent conveyance to cover tlie eflatc, for the deeds are 
executed at a time when ff^ard was in declining circumilanccs, 
having in the Oclober following furrcndcrcd himfclf. in difeharge 
of his bail, and was confined in prifun. 

261 3 No more than 60/. paid for the moiety of an eftate in rever- 
fion, of the value of 39 /. a year, which is pretended now to 
be redeemable on payment of 60 /. but no claulc of this kind in 
the deed itfelf, for it is an abfolutc bargain and fale. 

The court in tins cafe ought to do no more titan to let the 
deed Hand only as a fecurity for the money really and bona fult 
advanced. 

It is not difputed but that Mr. Ward was a bankrupt at the 
end of the two months^ and that the aft of parliament by relation 
makes him fo at the time he indorfed the two notes *, but it has 
been faid by the defendant’s counfcl, the aflignecs might have 
brought,an aftion of trover, but it w'ould have been very dif¬ 
ficult to havedefcrlbed the notes at law properly, and therefore 
tlte plaintiff is right to come here for a difeovery. 

It has been alfo faid, the bankrupt indorfed the notes to rnife 
a fum of money to put out his apprentice to another mafter, for 
the reft of his time. 

The moft equitable method is to allow him a grofs Aim out of 
the bankrupt’s efTcfts, and commillioncrs of late years have re¬ 
commended it to creditors to allow it, and in my opinion very 
rightly, for it would be hard to make him come in as a creditor 
under tlie commilfion (r). 

His Lordjbip declared that the leafe and relcafe of September, 
1741, ought to be fet afide as a 7 t abfelute convrjancc^ and toJland 
only as a fecurity for what {if any) was really due from Ward the 
bankrupt todfendant Barbara Ward upon the bondf and rtf erred it 
to a Mafier to inquire whether at the euccntion of the faid deeds any 
fuch bond nvasfuhfijlingy and what money was bona fide due from the 
bankrupt to Barbara thereon^ and if no money due at that time^ that 
Barbara Jheuld then convey the faid premijfes to the plaintiffs in trujl 
for the creditors. 

His Lordiliip alfo declared, that the aflignment of the two 
notes, being after Mr, Wird was in point pf law a bankrupt, 
is void, and directed the Mafter to fee if the notes arc in the 
hands ai Martha Doughty^ or in whofe hands, whether ilic 
^th received any money thereon, and to inquife what the paid 
in conAderation of the laid notes, and whether the fame .was ap- 
jpUed lo ptocure another mailer to the apprentice, and if fo, Uowr 

V . ... 

(l) Set Enparte Semdhy, ante 14^% 


IttVcll 


much was proper to be allowed (according to the ulaal courfe of 
proceedings under commiffioas) for turning over the apprentice ^**** 
of a banknpt to another niaftcr, and fo much to be allowed’to • 

Marlhn Dja'ihty^ and the furnlus (lie Is to pay over to the af-' 
fignees, and deliver up the faid notes, and decreed the defejuiant 
Barbara IVard to pay coflis, fo far as relates to the conveyance to 
her, to this time (i). 

(i) R'*g. Lio. A. 1744. f. *33. Tiiht Afligncc of Lflffgwaa V. irfr/i, 

V. Webbfr, Davies B. Laws, 376. Kint Eajt, 141. 


(Ddd) Rule as to an Extent of the Crown. ^ 262 J ' 

Ex f^arteMarfaall and Others; in the Matter of Garwafi 

Bankruptcy. ^ 

. '1 

TTATT QiV was furety in a bond witli Garway to anfwer Cafe I4r*. • 
particular debts ; Gwrmy becomes a bankrupt, and an ex- Partoi*S.C. 
tent of the crown is taken out againlt Ihtltony who pays the ****■'• 

debt after difputing it for fome time, and is put to an expcnce An exte'ntcfth*' 
thereby. crown h takea- - » 

out Jgainft a "f 

furety of a hanknipt who pays the debt, after dirputing it fome time, andbRingputto an exgcncethcm^J 
by. He ih.ili, Hotwiihlianding he difputcd the payment of a juft debt, be adisittid to prove the es* 
pencea of iuch fuit under the commiiiion agatnft the principal. 


Hatton is fince dead, and his reprefentatives apply now to be 
admitted creditors under Gateway ^ commifTion, and to prove 
tlie expences he was put to in the difpute with the crown ; the 
counfel for the aflTignces oppofed it, aiul infilled that notwith- 
llatidtng as between debtor and creditor, the latter is intitled to 
have complcat fatisfailion againll tlie furety as well as the prin¬ 
cipal ; there is no rule, that if a furety difputcs a juft debt, and 
occafions an cxpencc by that means, that he ftiall cliarge the eftate 
of the principal with the expences of fuch a fuit. 

Lord Chancellor: I know of no fuch dIftin£tion, and it would An extent of 
be a very hard cafe here, as the failing of Garway was in all pro- ciuwu isaukc- 
bability the foie uccalion of tlic dilHculties that Hatton wAa under, 
and made him incapable of paying the demand of the crown ; and * 
as an extent is both an a£lion and execution in the firft inftance, 

Hatton^ in his Otuation, could not be fuppofed prepared to pay 
it immediately, and therefore no pretence to fay his reprefenta- 
tives (hall be precluded from proving the expences Hatton was 
to put in the fuit with die crown. 


Anon*. 

A Petition on behalf of a bankrupt to be dlfcharged from a 
commitment under* an extent of the crown, having fur- 
rendered liimfelf to the commiflioners, and conformed him- 
felf according to die a£ts of parliament relating to bankrupts. 


*74S* 

Cafe 142. 

Aboafenipt, '■ 
though he bit '< 

coi»fonm4 iis.... 


cjrtry rafpeA to the aAi relating to bankruptcy, eannot be difehatgei fcon 1 commito^nt ujvier.Mt 
'~‘''iitot the ctowa. ■ 
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Lord Chancellor ; The crown is not y[\t\\\n the ftatutes of 
bankrupts, and therefore he cannot be difeharged from a commit¬ 
ment on behalf of tlie crown.. 


C 263 3 Creditors ajjeniing or diffenting to a Cei'tificaU, 

i jivsojttu 14th, Tarner. 

* 74 ^* 

Vide under the DivifioUt Joint, and Separate Contmifftotu 


Ofkhtr t}|« 
•6tb, 1745. 


Ex parte Lindfey. 

Vide under the DivifieHf Wknt is, or is not, an Ele^ion to abide 

under a Cummiffton, 


, tlies5th. 


' btcembtrliit 
aift,1751. 


Ex party Williamfon. 

Vide under the Dlvifton, Rule as to a Certificate, 


In the Matter of die Simpfonh Bankruptcy. 
Vide under the Divifiott, Rule as to Partncrjloip, 


(F f f) Bankruptcy no Abatement, 


. Jftvmhtr ibc 
Cipth, 1748, 

' Cafe 143. 

An order for dlf- 
' fotfing an in- 
Injanftion n'lfi 
will be made 
nbfoittX, not* 
.'^thftjniding the 
.sbintift'' i* a 
MnlehiptfUnlefo 
^'Ihewi ctufe. 


Anon*. 

M r. IVilbrnhem, where the defendant had an order for d'lf- 
folving the injun£^Ion nifi, moved it might be made ab- 
folute, unlcfs caufc fliewn before the riflng of the court. 

Mr.'Sewell of the other fide faid, the caufe was abated by the 
plaintiff’s having become a bankrupt fmcc the granting of the 
injunction, and that the allignees under the commifllon have not 
as yet revived. 

Lord Chancellor : Bankruptcy is no abatement (i), and- there¬ 
fore if he had any caufe to Ihew he mult go on, or he would dif- 

fulve 


;; (l) Bramhall V. Cn/i, Exchq. Hill. 
'■Ifemt, 1790. This was a motion ta dif. 

the bill with cods for want of pro- 
vf^tttion nnlefs caufe. The caufe ihewn 
iMias the bankruptcy of the plaintiff after 
and before the bill became 
'I’he cafe of 7 ai/ v. Catwici, 
Jane 1786, was cited, wherein 
had been difmiiicd ^but without 
y for want of profecution notwith* 
tdieg the bankruptcy. The Lord 
^ief ffaron thought, that thecircum* 
ib^ci'of fhis cale.'were fuch as to entitle 
i^d pilaMitiC to no favour; and the bill 
^ difmil^ with cofis. In Scllas 
Cltee. Dstembtr the Stb, 1790 
■ 




V. 


a motion was made to difeharge an order 
tordifiniffing the bill, wliich was filed in 
1788. The anfwer was put in in Ftbruarj 
i7f*9 The foie plaintiff became a bank¬ 
rupt in March 1789. In December 1789 the 
defendant without notice to the af- 
fignees of the bankrupt obtained an 
order to difmifs the bill for wantofprofe- 
cuiion with colts. The plaintiff gave no« 
ticc of a motion to difeharge the order 
of difmtfiibn for irregularity. The de¬ 
fendant’s folicitor undertook in writing 
not to proceed on the order of difmifiion, 
and offered to pay the cofts, but he did 
not pay them. Now notice was given 
by the plaintiff to difeharge the firS^' 

der: 



folvc the ttijunAion: Upon which he fhcwcd cwcptions for • Anw, ' > 
caufe» which were allowed upon the common terms of procur¬ 
ing the Mailer's report In four days. 


der ; It being at prefent a bar to the af- 
fignees continuing tiie fuit by fupple- 
niental bill. 'I'lic calcs of Tail v. Car- 
w/ci and Bram'iall v. were cited. 

Lord ’fburlmu at firft doubted whether 
he could difcharge the order: but the 
application to have the order of difmif- 
fal difchargcd was renewed the 14th 
of January 1791, when his Lordihip faid, 
he could not tnahe an order difiniliing 
the former order, becaufe that would 
acknowledge, that there coidd be an 
order made after bankruptcy and when 
the fuir, as he conceived, was abated. 
He thought it was abated, by an.alogy 
to abatement .at law, which al'A'.ays t.akrs 
place on a b.ankruptcy before judgment 
cither final or interlocutory ; and fo ic 
was in the cafe of Mohk v, Merris, 
I Mod. 9}, ard H'augh v. Avjrtn^ 
3 Term Kep. 437. He faid, that 
nctwithlbanding the Exchequer prac¬ 
tice, this was an order improper to 
hare bc-n made, and iminoper to be 
noticed now: that it was a mere 
nullity, and that the bankruptry before 
judgment or decree was equally an ab.n’c- 
incnt in equity, as well as at law': that 
iht ca,'i in JhLyni 2&3, wbrir Lcni H.irti- 
wickc ’Wits r.'tortcJ tu fav, it wa: u« abate¬ 
ment, •aat ill rcp<!tti.i\ fe>- the oiJer, 
which bad been examined, did not wa, rant 
the revert : that the alTignees Ihouid now 
file their fupplcmental bill, which would 
take up the pruceed.ng from i.he iciy 
date of the bankruptcy, and ib call out 
this intei mediate order totally. His 
Lordihip admitted, that this was not a 
llridl bill of revivor, nor even of fupple- 
meiit, but an original bill in nature of 
a fupplcmental bill: and that there mull 
be a decree in the fuppleinental fuit it- 
felf; but Hill he thought, that the ori¬ 
ginal fuit WHS gone by tiic bankruptcy 
here as at law, and yet that fuch new 
fuir by the alTignees might take never- 
thelefs the benefit of the former luit. 


He therefore refufed the motion to dif¬ 
charge the order for difmilling the origi- 
n.ai bill for want of profecuiion.' £>/i- ■ 
vidfia v. Duller, in lie Exth^unci' tbs tith 
of April 1793. A motion was made to 
difmifs the bill for want of profecutidn 7 
unlcfs c.'iufr. Mr. C»/ie now Ihewed fit 
cauic, that the bill was filed for an in—'.' 
junction agninli tl.e dd'endant's proceed- '* 
ing at law upon certain notes, which ; 
w'cre in the dcfcni..ni's po.Teliion aOd :.i 
diawn by one Daie? as the co-parther of,* 
tlie plaiatift', after the di:ib!ntion oLtho •. 
co-partneflup for a lubTcqucnt debt, and :] 
at a time the defendant knew the co* ^ 
p.irtnerniip was dilfolrcd ; and that tbO 
plaintiff became a bankrupt fince the ' 
filing the bill: he therefore infilled, ' 
ill, that the fuit was ahfclutely abated, J 
and therefore not liab’c to be oilmtiled, - , 
for which lie cited the cale of 6 'e.'/ai v. J 
Daw'in : zd!/, that if the bill lliculd be J 
dii'miiwd, yet that it ouglit not to be ' 
with colls. Fait v. Can:'!:/-, Jv.'ie 27th 
1706. "iA:. Ahhot antra that there 

were cafes in the Exchequer, where the 
bill h.td been difiniircd, t'.-r. TrJt v. Grr- 
witk, and Di,tr.:''eH v. i'ao/j. The Lord 
L'hiel D.irun laid, it was the clear etla- 
blilhc'j praClitcof that court to con-, 
jider Raniiui-hy as an ahotement \ thai. 
the only ciilliculry . rue from the cafe ia 
Chrmccry ; hut as tiiat cale c'id not ap¬ 
pear to have been lb i !ly debated on au¬ 
thorities, they thought u ought not to 
prevail. He faid, that equity IhouId 
follow the practice of the conns of law 
in this refpe^; and that in resfun the ' 
mere bankruptcy of the plaintiff ought 
not to prevent the defenaaiit from being j 
reimburfed, if he can, tor the expence ’’ 
of the fuit. Hothaut ijaron, and Too^r^ 
fern baron, concurred, and the bill wu 
ordered to be difmillcd with colts.' See 
alfo Lin^aid v. 1 i>ro. Cha. Rep. 

43 S- 


(Ggg) Arr^ upon a Sunday far a Contempt regular. 

Ex parte Wliltchurch. 

HTUV Title Arrejl^ under the DivifivUi Where goad an a Sunday. 
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CAP. XVI, 


■Baron ano JTcme. 

(A) Hnv far ihe HujbmdJhall he hound by the Wife's ASt 
kfore Marriage^ 

(B) How far a Feme Covert Jball he hound by ihe ABs in 
which Jbe has joined with her Hujband* 

(C) Concerning the Wife's Pin-money and Paraphernalia, 

1 » 

(D) How far Gifts between Hujland and Wife will he fup- 
ported, 

(E) Concerning Alimony and Separate Maintenance, 

(F) Rule as to a PoffiblUty of the Wife, 


C 265 J (A) How far ihe HufbandJhall he bound by the Wfe's ABs before 

Marriage, 


t 


Moorcb the id, 

* 7 J 7 . 


Samuel Ncvjlcady Stokes and Sufannah his Wife, 1 Plaintiffs. 
Atkinfon and Elizabeth his Wife, and others, J 

Samuel SearleSf Miller and Balls^ and others, —* Defendants! 


T 


H £ plaintiff Newfead is the eldeil fon and heir of Eliza- 
hethi late the wife of Ne^vjlcad fenior, who was the cldeft 


Cafe T44( 

A widow who _ 

hid two children daughter and coheir of Elizabeth Searles dcceafed, hy John Mar- 
tod Md*no*^'^^* former hulband, and the plaintiff Sufannah is the youngeft 

m»de daughter, and another of the coheirs of Elirabeth Searles deceafed, 
by John Martyn^ and the plaintiff Elizabeth the wife of Jofeph 
Atkinfon^ is the daughter of Sufannah Stokes^ and grandchild of 
Elizabeth Searles, 


t^m, and 
tbefe two chiU 
, dree each of 
' a^ild, 
and being in 

fpffeflion, in herown right, of freehold, ippyhold, and icafehold eftatei, hjarllclea before her fecond 
Upmage, to which her bu&and was a party, and by his confeut, conveys the whole to tniAeei, that 
•iwy fhould divide the freehold, copyhold, and leafehold, if no liTue of the marriage, innimeties, one to 
die plainti/I hrr grandfon, his heirs and affigns, the other to her grandaughter in fee, provided if there 
I fhould be uy child or children of the marriage, that child or children to have an eq^wal ihare of the Ciid 
-eAates, with the grandfon and grandaughter. 

■; ; The huAand and wife afterwards mortgage the fettled eftates, to perfenswhohad notice of the fettlement. 

. Deetared, that the fettlement is no voluntary agreement, but a funding one, and no inftance where fuch 
f «limitation has been held fraudulent, and void againft fiibfe^uent purchafers, or creditors ; for if it 
ApuM, po vridftW, on her fecond marriage, would be able to muce any certain provifion for the UTue of a 


Mr, Cornwallis felfed in fee of freehold and copyhold, and pof- 
feffed of leafehold, held of the bifliop of Norwich in Sufjoliy of 
the yearly value of 150/. made his will in 1698, .ha'nng firff 
furrcndcred his copyhold eftate to the ufe of his will, and there¬ 
by gave to Grace his wife all his freehold, copyhold, and leafe¬ 
hold, for fo long as (lie ihould continue his widow, and after 
her dcceafc, then he gava the freehold, copyhold, and leafehold 
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eftates, to Elizabeth Sear/es, then ^haieth Martyn his daughter, Kiwmtia# «. 
and lier heitg; the tedator died foon after*' Atm. 

Elizabeth Searles, before her marriage with the defendant 
Samuel Searlef, by indenture dated the ^olh April, 1709, be¬ 
tween her of the fiill part, Samuel Scarlet of the fecond part. 

Smith and Malty ward of the third ^art, reciting the will of 
Mr. Cornnuallitt and that a marriage was intended between 
Elizabeth anil Samuel ; and that it was agreed Elizabeth fliould 
have the difpolitinn of her ellates after the death of. Grace ; 

Elizabeth witli the confent of Sainncl for the fctticment of her 
eftate upon fuch children, and grandchildren, as Elizabeth 
Ihould have living, cither by her late Imfband 'John Martyn^ or 
by Samuel Senrles at the time of Iter death, did covenant with 
Smith ajtil A'lil/yivardf that they and their heirs iltould after the 
intended niarri.ige, and the death of Grace^ ftand feifed of the 
meJluage held by h-afe of the bifhop of Nsnvichf and all other 
the f,iid ellates of J:hn Cornwallis^ given by his will to Elizabeth 
Scarier after Griuds dcccafe, to the ufes therein and after men¬ 
tioned, that is to fay, when the freehold and copyhold latids 
fhoiiid come to be vcftetl in EUzaleth^ to permit Samuel Searles 
to receive to his own uf.*, during the coverture, die vents and 
profits thereof, and if Elizabeth furvived Samuel^ ihets Ihc to re¬ 
ceive tiiem dui'ing her life, with a power to Elizabeth to charge 
the f.'.id ellates by her will, or a*'.y other writing, withioo/. to be 
paid after her deeeafe, as Ihc liiould appoint, ar.d fir want of 
fuch appointment^ to be paid to Samitely aiul after the deaths of 
Grace .ind Blizabelh, that the trnilcc:; and their heirsyZishW divide 
the freehold^ copsh-Jdy and leaJihJd tfutes in mannerfllowiny^, {that 
is to fay,) if no ifiuc between Samuel and Elizabeth living at her de- 
eeafcy that then they JhMid convey on? moiety of the Jaid premises to 
the ufe of the /r//7;/rf/^Kcwftcad, his heirs andaffigns, and th other 
moiety to the ufe of the plaintiff Sulannah Stokes her daughter fir 
life, remainder to her grandaughtcr the plaintiff Elizabeth At: .aifon, 
her heirs and ajfftgus ; provided, if there fly-uld he any child er chiU 
dren between Samuel and Elizabeth, that then each faeb e/.:id to 
have an equal Jbare of the faid e/late, with the New Head 

and Elizabeth Atkinlbn. 

The marriage took cffbcl, and the defendant Searles entred 
upon the freehold, copyhold, and leafehold lands, and received 
the rents thereof, upon tlie death of Grace, which happened in 
1719, and enjoyed the fame unto the death of Elizabeth, which 
happened in 173.2* without leaving any ililte by the 

defendant Searles ; the plainiilr on the death of Elizabeth, became 
in titled to the faid moiety under the fettlemcnt, and St.finnah 
Stokes to the other for life, with remainder to FJizaheth Jhhirfon 
and her heirs, ami infill: the fame ought to be conveyed accord¬ 
ingly, and that the deed of the 30th of ^prd, 1709, ought to be 
carried into execution} and therefore by their bill pray an account 
of the rents, l^c. received from the freehold, copyhold, and 
leafehold ellates, fince the death of Eliztdufh Searles, and that 
•ne moiety of tlie rcfiduc of the profits may be paid to the plain- 
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tiff 




tiiF Niwjleaif the odier to the pramtiff and Sufamah hit 
V'ife, mid that the legal eftate of the faid freehold, copyhold, 
and Jcafchold eftates may be granted, furrcndred, and conveyed 
to fuch of the plaintitFs as are intitled to the fame, according to 
the ffttlement of the 30th of Aprils lyop. 

The defendant Searks in 1719, togetlier with Elizabeth hit 
wife mortgaged the freehold eftate for a term of years, for 200/. 
to Pindcr^ and the leafchold eftate Mjas afterwards afligned to 
him, as a further fecurity, and Starks his wife levied at that 
time, and afterwards, fines, whereby the freehold and leafehold 
became vefted in Searks in fee, after Elizabeth’s death, fubject 
to the mortgage. 

Searks infilled that he was intitled to the equity of redemp¬ 
tion, and that his wife executed fuch deeds and fines out of 


f 267 3 afleilion to him, and alfo that Elizabeth dying without appoint- 
** iiig the two hundred pounds under the deed of ihc 30th of Aprils 

he ought to have it paid to him. 

The defendant Miller claims as aflignee of PindaPs mort¬ 
gage term, which after feveral mefne alCgnmcnts became vefted 
in him the 26th of Marcby 1733, at which time he advanced 
a further fum to Searks and his wife, and that there is now 


due to him for principal 1310/. befides intcreft, and fays that 
he never had any notice, till after the death of Elizabeth Searks^ 
of the plaintiff’s claim, nor of the indenture of the 30th of 
Aprilf 1709. 


Lord Gsancellor: The queftion is. Whether the articles of 
the 30th of Aprils 1709, are for a valuable confideration and 
binding, or ought to be confidered as voluntary and fraudulent, 
with refpedl to fubfequent creditors or purchafers? 

If 1 was to lay it down as a rule that fuch articles as thefc are 
not binding, it would become impoflible for a widow on her fe¬ 
cund marriage to make any certain provifion for the ifiue of a 
former, and the fecond hulband might then contrive to defeat 
the provifion made for thofe children (i). 

I am of opinion thefe articles ought net to be confidered as a 
voluntary agreement, and that the plaintiffs are intitled to relief 
in this court. This is the cafe of a widow, who has two chil¬ 
dren by a former huiband, and-no provifion made for them, and 
thofe two children have each of them a child, and the mother 
being in Doffeffion in her own right of freehold eftate, leafchold, 
and copyhold, the feeond hulband, if there had been a child 
bom alive, would have been intitled to be tenant by the curtefy 
of the freehold, and alfo to die leafehold and copyhold immedi¬ 
ately upon the marriage. 

To prevent this, by the articles before the fecond marriage, 
aoo/. is allowed to be raifed by the wife out of the eftate, and 
in cafe Acre ftiould be no children of the fecond marriage, then 
one moiety thereof was to go the plaintiiF Newflead hU heirs and 
sftigns, and the other toSufanmb Stakes for life, remainder toEli^ 


** - / 

' R i P, IF, 358. 674. Camar/s Siratimtrt V. M0wet» 

■ 34J, 


%dhith 



mahtth Aiktnfmi her lieirs and aiBgns, the former her grandfonNaan^cAa^ 
by the firft marriage, and the latter her daughter and grandaugh- ***»*■*?• 
ter; but if tlicre fhould be any child or children of the fe^ 
cond marriage, then they were to have an equal (hare with the 
plaintiffs. 

Upon the mortgage to Piw/wr, by the contrivance of fome 
country attorney, lil\z.ahfth Searles aiul her Imfband levied a fine, 
and in the deed to lead the ufes there is a compleai recital of tlie 
will, under which the wife claimed, and of her marriage fcttle- 
ment in lb ample a manner, that the will and fettlcmcnt mull 
neceflarily have beeti laid before him, and he mu!l canlequcntly 
have had full notice of it as agent for the mortgagee. 

The chiWren of the fit ft nt.irriage flniitl in the verv fame 
plight and condition a', tlit illue would Iiavc doite, if there had 
been any of the fecond m irriage, and even are pTi»vided for l)c- 
fore thent. 

Suppofing there had been iflue of the fccond ntarriage, and [ 268 
they had brought their bill to carry thefe articles into execu¬ 
tion, upon a decree in their favour, wouM not the children 
by the firfb marriage have been equally iiititled to a benefit from , 

the decree.^ 

Taking the cafe with all its circumftanccs, 1 think the fet- 
flement no volunmry agreenrenr, hut a binding ono 5 the fia- 
tutes of the 13 anil 17 /i'-Va. that m.ikc convryirrc* fraudulent, 
are volunOtry conveyances, made againft pnrehaftrs upon a 
valuable fonfidoration, or hna fule credin-rs ; but it would be 
diftioult to flicw that fueh a linniation, as in t!ic prefent cafe, has 
been held fraudulci't, and void againft ful.fcqucnt perthafers or 
creditors * (1). 

The preftnt is a flrnngcr c.ife, for here arc reciprocal con- 
iidcratiens both on the part of the hnfband and wife, by the 
provifion under the articles for llic children of tlic fccoiid 
marriage. 


* **ytnkmi T. Kymiti 1 Liv. 150. & tyj. there Sir NuhtLt ICtyinls, ^ .un: IIirdrS|||^S. 

*'for liie, reminder Co hit f^n C&Wm in tiil, in 16^1, in i.u.:fiJeMt.oi of 1 a-Mvligz Ch. Cau I 0 ]« 
** to hr hid brtween hit fon and Blanch KairftU, and : 51.0/. parUoi, levied a fine to th: Ch. Rep. 

** ufeof Sir jVtirMdi Ktynai for life, rrmaiiidfr toC£dr/<i and Bland fo, thi:: !iv;.,rc- Glib, fee Pr^ 
mainder to the hein of the b.)ily of Cbjrln of Sltrub begotten, reniti''.djr c 1 the hairs 303. 

** of the body oiChariu, with power fo. Sir A'lV/tJUi Ktyni t>i wtiaijtt't: pteinitfct 

** with 2000/. Sir Hxl-das aiid Cbar.'a in 164.2 , joiaed i'l a lc.>ft a.:J r -i? ■t'* lo David .» 

Jinlunt and hit heirs for 2000on condition of paymeiit of 2< ^ ifit:i i: .rreft fome 

** years after, 10 be void, Blumb aficiwaidtiiict oithoutlifuc, Cls.\.t Kcyrit marriei 
*< another wii>t by whom he hail ifTue ihr .ofenjint, and dir'-,'.hr mnr:^>^*e dies,* 4 wd 
'* hit hrir brouglu an i.jr,liuei.i, and adihdgcJ the 1: -le a.td ni'-' d- wiMiogood cxe- 
** cution of the power at coinmon law. He chr.i brought hi« hill la iijuicy on thefe 
ground); 1^, that the eo ridrrition of the marrtge or and ihc 2500/. paid 

** with her, did not extend to the defendant,' bein; an iifne bj the fev.nna •atmer, and fo 
** the eftatc in reraainier Wiir.rrby he claimed waa voluncar; ; (ta* 1 vjizc grou.ndi not 
** material to this cafe) bur on the firft LoiJ Kcepei E'Ugma!: J’citm.l t'hit the con« 

** fiderationofzjoo/. paid on taie firft maniage, ftiould extend to the iil'ue by the 

*• ftcood vtmtr^" ^ 

(1) See ante ff'alktr v. Burrows 94. Dst ex e'tm, IFa^/oH v. Rnuleigii, 
Covp. 705. V 
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T}ie mort|i;a^es had notice thnt tlie lands were liable to thele 
articles, and therefore the plaintiffs are intitkd to have the be¬ 
nefit of them againft the defendants who are afiefted by notice; 
and his Lordihip decreed an account to be taken of what is due 
for die principal fum of 2001, and intcreft, from the death of 
Elhaheth the late wife of defendant SearlfSy and to • tax Miller 
his cofts fo far as relates to the mortgage of 200/. and upon be¬ 
ing paid what lhall be reported due, ordered the defendants 
Miller and Searles to convey the freehold, and to afilgn the leafe- 
hold, and furreqdcr the copyhold free of all incumbrances done 
by them, to the plaintiff Newjlcady Sufantiah the wdfe of Stohesy 
and Elizabeth the wife of Alhnfony according to the fevcral eftates 
and intereds therein provided and limited to tliem by the faid 
marriage articl.s (i). 


(1) Reg. Lib. B. 1737. fo. 478. 


C 269 3 (B) Hwi far a Feme Covert Jball be houml by the ASls in whichJhe 

has joined with her Hujbaml, 


yni die 
* 737 - 


Metcalf V. Ives, 

Vide Title Award and Ayhilramenty under the Divifotiy For wlat 

Caufes fit nftde. 


(C)' Concerning the Wife's Pin-money and raraphcrnalia. 


Ridsut V. Lewis. 

RS. Lewis had three hundred pounds fer annum fettled 


'JArir& die 25 th, 

> 7 J«* 

S. C. poft. ■M on her for pin-money; for fevcral years before Mr. 

* Lewis's death he paid her only two hundred pounds per annum, 
and there was evidence read, that often, on Mrs. Lewis's com- 
^‘,£elraiband plaining of being paid fhort, Mr. Lewis told her (lie would have 
it at laft. 

^her'giooV Thc qucftion was. Whether flic fliould be let in to have the 
^ 9 , but pro- arrears of her pin-money, made a charge on die aUcts of 
(nSfedhcrflio ^ Lewis. 

'^Idha^etho W* 

at laft. , 

It the wile accepts lets, or lets her huiband receive what iha has a rigiit to rercive to her frparate 
ztty h Itmlies a corfent in her to fobnuc to fuch a method. But vriicre the pin>monry paid to her 
dr aMsiiniAeragreement with the huiband relating to her feparate eftatc amounts not tu a new agreement, 
•M hiftwwiftng Iho Ihould have it at laft Is an undertaking to pay the arrears. 


Lord Chancellor: I allow that it is a general rule, when a wife 
accepts a payment fliort of what flie is intitled to, or lets the 
huiband receive what flic has a right to receive to her feparate 
life, it implies a confent in the wdfe to fubmit to fuch a method, 
where the liulband and wife have cohabited together for any 
time after} but here is no pretence that the pin-money was de¬ 
parted 



parted from by the wife,, for there is evidence of fereral pay-. . •, ■! 

n'.oiUs ;o nmhte ; and though a wife may come to an agreement *•**“• *’ 

with ii-r hiiibatid in relation to any thing ftie is intitlcd to fepa- 

ntely, yet this docs not amount to a new agreement, for here ■ 

was a prr.mife Ihc flionid have it at laft, which was an under- . 

taking paj :;*€ arrears; fhe :s therefore iniltkd to have the 

aruMi ' 01 her piii-moncy raifed by the truftecs out of thccllate, 

W'hieh was by ilttlcm.'nt charged with it. 

liis Jjordihip therei'ore decreed, that an account fiionld be 
taken of the arrean-; of the tliree hundred pounds a yiMr doc to 
the defendant, and wliat fli-ill be found owing ' n r1 c haluncc- of 
that arcoLi. to be con'-dired as a clv.iri^. the tetni of 
5C0 years cveat,.'! I)y the marriage fetticment, i ■ i’ecuriiig tue ' 

payment of the fiircc hundred pounds a year (i;. 

(i) Reg Lib. T*. 17:10 f”!. 35. See 2^.7. iJ’f. 7. ioo. See aifo 

Ceunteji cf V i I'.q. Offhy, }‘)c. zC, v. 

/.I.. It!, pi. ■ -iuL 111 peiieral a wife is 2 P. Sz. IboKOS v. ibid. 

*"i.; l■'<ved toeome in a', a creditor for 341. 
one ■ .' ’s arrear of pin-money. i l~ef. 


■"/>* G'lJ" bct-ivun IJuJhanil and IVife will h fi/iportedt £ 270 2 

nly Cluia of y,i« ^ 

- -- 3 17s*. 

• vloa' of the faid Jr.I:}i Lucas, ir- <■ 1 . 

.. .. „ llK-ir’ a.iM, } nefendants. 


M 


nccii-aet, 'i- 

and ot!:' •. ... 
given to 
(a iiiendj • - 


... hiri'.-l illness, requefled of jehn Lucas Cafe |4tf. 

: . .vcarnr apparel, war.h, pearl 

.v...... , c.-ui L'.cvaJ picets of plate, coins, herli-tillnfft 

'•.1 ’iiori, and ufed hv Iier, m'g.it be .‘‘'‘’“ •”‘1“^^'" 

, •* 1' •* iiiJ iijlids wtisiiiij; app'^if **• 

:• vfc whij. J'Jvj Z.vnr/promiled, and s-Ww-'^kpeail 


three copies of tlie i ..c.;;<ity, put one into the chci'l, and gave ddiTghtir,»nd 
the key with aiK.i.vr copy to Mrs. Du/i^t'i-f and the third to put into a 
James Lucas his brother, 10 the intent it might be known what dan'h' 
was given : in the prclcnce of fcveral perfons he font the cheft, ter*s ufe, wHieW 
with the tilings therein, to Mrs. Duujlcr, for tlie plaintilFs ufe, thchuftindfm, 
and file accepted the fame on the plaintilV's behalf. his^Ve^Hertk 

gave the fwl 

diingi to hit daughter, and mode inventory, and locked them in a ftrong cheft, and gave the key U 
bia wire’s friend, and fent the thing, thcrciii u. her for his daughter’s ul.-. Tiso’ die hufl>.ind after, 
wards took foine qf the things into bis polVcilion agun, dtac la not fulficienc to uvolidate the gtfij 
wbidi was perfect by the former att. 

%bn LucaSf after his firfl: wife's death, by artleU’.s of the 25th 
of junti 17.34* between him of the firft part, and Holmes and de¬ 
fendant Ifabella of the fecond part, reciting an intended marriage 

between 



between 1)im and J/abeUaf and Aat Hornet had agreed to pay him 
'^^^*^'***’ aooo/. and that he had a daughter (the plamtifT) by a former 
wife ; the faid Luraf agrees that if he (hould die in the life>tinie 
of Ifuhellay and there fliould be any child between them, or that 
the plaintiiF fliould be then living, that then Jfalella fliould enjoy 
one third of his perfonal eftate, after payment of his debts and 
funeral e*i>ence8, and her widow’s chamber, according to the 
amient cuflom of J.cndon ; and that the children of fuch mar¬ 
riage, together with the plainttfF, if living, fliould enjoy one 
third of his perfonal eftate for their rcfpc£livc ufe, and that the 
proviflon made for JJubdla was in full of her dower and thirds. 

'jehn Lucas in 1736 died, leaving IJahella his wife, and one 
orJy child by her, Ipbelln the infant, and alfo his daughter 
the plaiiuifF, and by his will of the lothof dircdlcd 

that the furplus of his eftate and eflctSls, alter his marriage con¬ 
tract was duly provided for, and all his perfonal eftate, fliould be 
divided between his wife and daughters, the plaintlft^ and Ifubella 
the infant. 

'I'Jic defendant Tfahlla the widow, inflfts on 1000/. Sbuth-fca 
aiiiiuities, which litc teftator in his iifc-tinic transferred to her, 
and as Ihc fays intended thereby to give them to her, and by word 
C 271 J ot mouth declared thatlhe fliould hold and enjoy them to her,, 
own uie, and before the transfer pioinifed often to tvansfir them 
to her own ufe, and gave iutliutlluns to an .jtiorncy to drav/ a 
deed to declare them to her own ufe, vlio accordingly vefttd it 
in trull CCS, in truft that they fliould transfer the lame to de¬ 
fendant for her own uft, but tliat teftator (on iiifonnation that 
it would be better) transferred them to the defendant, and af- 
fured her that fuch transfer would efleflually fccure them to licr 
and which lie did as a further provifiun, and to uiakc it equal 
to her fortune. 


And as to the watch, pearl necklace, and ctl.tr things claimed 
by the plaint ill', inlilLS that the teftator voluntarily, and of his own 
accoril, lent lor the cheit, and difpofed aiitl altered the things 
therein, as he thought fit, and that he made her a prefcni of 
the fnuft-bux, and a pearl necklace out of the cbeft. 

Tlte bill prayed a delivery of the elicit, and the things there¬ 
in contained, and a diftribution of the eftate according to the 
marriage articles, and the will of the teftator John Lucas. 

Lwd UmtetUor: As to the iirft part of the bill, I am of 
opinion that the delivery by John Lucas of the things in a clicft 
to Mrs. Duujltr for the ufe of his daughter, w!io was the child 
left by the iirft, wife, according, as he laid, to the promife made 
to his wife in lie. life-time, is a fulHcient delivery, to reft the 
property in the daughter* and though he did afterwards take 
fome of the tilings into his pofleflion again, as the watch and 
. necklace, that w’as not fulEcient to invalidate tlie gift, which 
• was made perfect by ihc former a£l. 

. As to the transfer by John Lucas of 1000/. South-fea annul* 
Kk ru^port- ties to his wife in her own name, I am of opinion this is not 
a good transfer, fo as to'aflc£l tlie marriage articles, by making 
3^ alteration in the grufs eftate of the teftator, the whole of 

which'- ' 



which was liable, by the marriage articles to be divided into fuch t^cA* 
proportions, which he could not voluntarily alter; and there- **^*«»* 
fore this is as much a fraud on the articles, as it would he on 
the cullom of the city of Lwdon^ yet it is good as againll; the 
teftator himfelf, and to be anfwercd out of his teftamentary 
ftiare, if fufficient; and in this court, gifts between hulband 
and wife have often been fupported (i), though the law does 
not allow the property to pafs (a) } it was fo determined in the 
cafe of Mrs. Hun^etforJ and in Lady Coivl-n\ calc, bclbre Sir 
Jofe^ph Jdyll, w'licre gifts from Lord C.tvper in his life-time 
were fupported, and reckoned by this court, as part of the per- 
fonal eftate of Lady Ccv.>Ji.“r, 

** His Lordlhip tleclartd that the jewel's and other things 
« given by the teftator to tlie plaintifT, and delivered in a cheit 
“ to Mrs. Durjiery for her benefit, arc not to be coiifidcTed 
** as any p'art of the teftator’s pcifonal eftate, and that what 
« fliould appear to be the clear perfon-al eftate, after payment 
“ of debts, fljould be divided into three parts j one third to be 
“ retained by defendant Ifahelta in her own right, by virtue of 
** her marriage articles; another third to be the tertameptary 
♦* part of teftator, and the remaining third is to be divided into f 3 
.** moieties, one to belong to the plaintilF, the other to Ijabella the 
teftator’s daught<’r, by his fccond wife. 

And his Lordlhip declared, that the transfer of the looo/. 

** Sauth fca annuities, by the teftator to his wife, ought not to 
take effctl in prejudice of the marriage articles, but to be 
“ brought into the perfonal eftate before the divifion be made, 

** but that fuch transfer ought to be confidered as a good gift 
againft the teftator John Lucas himfelf, and that the defendant 
« Ifabclla the widow ought to receive a fatisfafllon for the looo/. 

“ South-fea annuities out of the teftator’s third or teftamentary 
“ part of his perfonal eftate, fo far as that will extend, and doth 
** therefore order that the teftator’s third part be applied in the 
firft place, to make good to the defendant IjhbeHa the value of 
the South-fra annuities, and the dividends thereof from the 
“ death of the teftator.” The jewels, b'c. his Lordlhip di- 
refted to be delivered to the defendant James Lucas for the be¬ 
nefit of the plaintift' (3). , -j 

(1) Slaaning V. Style, 3 P. JF. 3?8. (2) See v. Gjks, a Fem, 

Mmt v. Freeman, Bnnb, aoj. Bletjiw Beard v. Beard, poll. 3 vol. 72. 

V. Sawyer, t ran. 244. Wat^ns V. (3) Reg. Lib. C. 1737. fol. 4ai . S^' 
W'athyns, f*Jl. a vol. 97* note l. Grtd>am v. LonJendtrry, poll, t yoL' 

393 - 



(E) CMeerning Alimony and Separate Maintenance, 
More y, Moore, 


ttAnorj the 
» 7 *» » 7 j 7 - 

..Cafe 147* QIR Richard Francis Moore by fcttlcmcnt dated the iSthof. 
fjt befbrev and O O^ohcr 1 707, made before, and in confidcration of the mar- 

between the plaintifF and defenJant,and of Coooi, 
««d*8 portion her portion, conveyed lands to truflecs for 99 years, upon truft 
Swift*<»*ve *i lool. a year, tax free, by half yearly 

hndtto’truttw! paytwents, to Lady Moore for her feparatc ufe. 

kpon truft to pay 

soo/. per ana, to the Lsdy for her fepAntc ufs She many years af'.»r th* nurriagr, upon difputes he> 
(ween her and her hulban.i, kimarj g(icsal>>oad Thctrnitccs (.'here beinggrejtarrc.irs of the 
mnnity) bring an ejed'ttn'ini fjr rceoMiy of the Urm^, and the huiband uis bill foi i.ijundtion to 
At proceedings in ejedlm ’nt. 

£orJ Ctmeffor \wat of opinion he cwIJ not relieve .ijainft tlie p;iv'm»niof iln ar.-iuiiy, notwitblland» 
hgthe hulband by his bill ollvrs rc4.ei.-c his wi;. .igain, a;;(l (.ay her the .-mnnity, tf Oic would live 
withhim, but directed an accou-.t, j.i.! i::i p..-.'mciit ol the arrea:.. of I Ik- .nmui.y, (he iiijundliunto 
be Continued, orotherwife, duTolv.d; and if default in the grov.'lng payments, the wife to be at li¬ 
berty to apply (i). 


The marria;:^ tookcfTciSl, and after living above twenty years 
with great harmony, upon fomc dilrlrcncc.s and difputes ariHng 
between the hulband and wife, Hic went privately from him in 
January 172!.?, and pet. into/’rawiV, and now rcfdes there } and 
having prevailed witii her trullees to biing an ejeftment for 
tlie recovery oi the term, there being great arrears of the an¬ 
nuity due, they were proceeding Lo judgment and execution, 
when the huiiund thought proper to bring his bill in equity, 
complaining of his v. ife’s withdrawing herfcif, and infilled that 
(he is intstlcd to the annuity only during her cohabitation with 
him, and otreis to pay the annuity if llie w ould live with him, 
£ *73 J receive her kindly, and forgive what is paft ; and there¬ 

fore prays that he may be relieved againil the payment of the 
annuity, and may have an injun£lion to Hay the proceedings in 
eje£lmcnt. 

After the ejc£lmsnt brought by the truftecs, the hufband 
commenced a fuit in the ecclefiallicid court, fur a rellitiuion of 
conjugal rights, and upon the wife’s not appearing to the pro- 
cefs of the court, a fentence ofexcommunicaiiou was pronounced 
againfl; her. 

For the plaintllF in this cafe, there were two points chiefly 
infilled upon. 

Fityiy That his wife by her mifbehaviour, in caufelefly defert- 
ing her family, had forfeited her pin mpney. 

Secondly^ That it was intended for her only to fpend in her 
family. 

Xt)Ste$idx^y,Sidii^,i?.'W.z6g. ter, 3 Ctx*$ P. W. *76. fFatfyns v, 
Eq. 17 * Fmal v. // 7 »- H'atfym, poft, 2 voL 96. 


Upo* 




V 

• Upon which it was argued, that by the marriage contra£);, (he **?•’•* “■ 

k obliged to cohabit, and. that (aUing in this, (he ought not to **oo*». 
have lier annuity, and that therefore it is equitable to Kllrain her 
till (he returns, and lives with her hulband, and behaves <as (he 
ought to do, and that he has no remedy to get her back but by 
(lopping this pin-money. 

That this allowance was only to promote harmony between 
the plaintiff and tlie defendant, and to enable her to do a£l8 of 
bounty in her family, therefore, when the reafon for it ceafes,, 
the allowance ought to ceafe likewife. 

That in many cafes the court have intcrpofial to make a pro- 
vidon for a wife, on the milbehaviour of lire hulband, pari ro- 
tione they ought to interpofe, where the wife milbebaves, as in 
the cafe of Cnlcinorc v. Cotrr,tore (i), ani\ Os'iwleri v. OxenJct.’t 
3 Vera, 493. and that, in the prefent cafe, the I/ady’s deferring 
her family, in the manner (lie has done, is a fulHcient reafon fer 
the court to interfere fo far as to ftop the payment of the pin- 
inoncy, in order to induce her to return to her duty. 

Mr. CcXf for the defendant, argued that thefe three confidcra- 
tions naturally arofe upon this cafe. 

Whether the fettlement (liall be taken ftrlflly, or 
whether it (hall be taken to intend a benefit to the defendant, 
on condition only of cohabitation. 

ScrontUy, If to be conftrued conditionally only, then whctlier 
on cruel ufage, Ihc is not juftifiable in fepavating from her 
.hulband. 

Tkirdhi Whether the ufage here has been fuch as may juftify 
her fcpajaiion. 

He argued, that according to the words and legal operation of 
the deed, tlicrc is a provifion at all events f':r rlic liot'cndr.nt of 
100/. a year, and quoad kocy (Ite is to be coniiderctl as a I'cnv; rv>Ic', 
and as a ftvanger to the plaintifl'i and to take in other • -..tters 
- extrinfick, and not appearing from the words of thctiecii, would 
be judging of another deed, not of this. In th.c calV of 
which generally allows the greateft fcopc, in order to kt in the 
intent, the coidlruflion has always been bounded and circum- 
feribed to the words, for the general rule has uniformly been, that I- *'4 J 
unlefs the intent can be colIe£led from the words, it is in vain to 
urge it, for that otherwife it would be making a mail’s \iiil, not 
conftriiing it, and deeds arc to be conftrued more llriclly, and 
the rule of law is, that they are to be taken moil (Irongly r.gainft 
the grantor, and moft beneficially for the grantee (//). That 
nemo routra faflum fimm venire poUjl. 2 Injl. 66. but to come a, and 197. »• , 
into the conftruftion contended for on the part of the plaintill, 
would be to invert both thefe rules. 

In jlJ/ry v. Ballard, 2 Mod, 193. it is faid men’s grants mull 
be taken according to ufual and common intendment, and M’heie 
words may be fatisfied, they (liali not be drained further than 
they are generally ufed, for no violent conftruiSlion (hall be 
made to prejudice the right of any one, contrary to the plain 
meaning of the words. 


(1) S. C.pojl. 3 vol. 296. 


If 
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^jjbo^c «. If the words then in the pref^t cafe are to {i;ovem, they are 
fo cxprefft and plain, that they leave no room for conftrudlion, 
and to put a meaning upon them, contrary to the plain fenfe, 
would be bringing things to the utmoll incert^inty. In Edrick'i 
WsCo.ii8.b- cafe {a' the judges faid they would not make a conilru£lion 
agalnA. expiefs words, and yet there was a ftrong equity in that 
cafe, to induce them to do it. 


If, in the prefent cafe, the defendant ilood in need of the aid 
of tliis court, from any defe6\ in her fettleiucnt, it might with 
fomc coloui of rcdfou be faid, that flie had forfeited her right tq 
it by her cl- >]>cnicnt, but even in fuclt a cafe, though It appear¬ 
ed that a wife had lived in open lewdnefo, yet ihe was not dif- 
mini:d with fuch an anfwer; for in the cafe of Mildmny v. Mild- 
may^ l Vert:. ^3. '.Mid 2 Cbttn, Cnf» 102. the plaiiitill' a f«.me 
covert, who had 50/. per atm, fettled on her by her hufband, to 
be paid out of certain rents, fuggeiled by her bill that he had, on 
pnrpofe to defraud lier of this annuity, procured the tenants to 
furrender tiu'ir eftates, on which the faid rents were rclcrved, 
and prayed that it might be made good to her by decree of the 
court; and notwithftanding it appeared that Hie was a vety 
lewd woman, and had eloped, the Lord Chancellor ordered, that 
the hufband fliould ftand in the place of the tenants, and admit 
the rent jxiyable, and the to recover it at law as well as (he could: 
there the fettlement was merely voluutaiy, and -after maiiiagc, 
and the wife chargeil not only with elopement, but open Icwdntfst 
and yet it was thought rcafonablc to decree in her favour, and 
give her fuch relief, th-at without it flie mud have failed at law: 
In the prefent cafe, the fettlement appears to be upon the higheft 
conflderations, that of marriage, and a laige portion, and the 
utmoft charred upon the Lady is a hire elopement; if therefore, 
in Mildmny'H cafe, it was rcafonablc to aid her legal remedy, a 
fortiori it w-ould be unreafonable in the prefent cafe, to rcflrain 
her from purfuing it. 

As to the ofler of the plaintiff to receive her, and on her re» 
turn to pay the annuity, there are many cafes, where fuch an 
offer, againft the exprefs contrail of the party has been rcje^lcd, 
C *75 3 ** in the cuS-coiSetling v. O'aw/cT, 2 Vern. 386. and numberlefs 
more to the fame purpofe: for if a man will w'ith his eyes open 
make a bargain, that he after finds reafon to repent of, he is not 
intitled to relief here, it is the eflcA of his own folly, and he 
muft take the confcqucnces. 

It may befides be material to confider, w'hat fpccies or kind of 
offence it is that the defendant flands charged- with; it is at 



moil but a fimple elopement, which is an oifence not taken no¬ 
tice of, or any way punifhahlc by the law of the land: by the 
Common law, a wife was intitled. to dower, nctw ithftanding an 
elopement accompanied with adultery, and though Jby the ftatute 
of Welhninjitr {h) adultery and elopement are m^e a bar to 
dower, yet it has always been taken fo finally, that the one 
without the other, has often been held to be not within the fta- 
tute (c), cerninlv both together, tho* a bar to dower, would be 
no bar to her claiming a provifion made for her by a jointure 1 

and 



mO Jew 

end thovgliy tn the fpiritual court, the huiband may fiie het for 
reftitution of conjugal rites, and for refund (be may fall u nder 
the cenfures of the church, yet that is not in refpeQ of elope* 
ment, for fuch afuit may be as ureli where there is a cohabitation^ 
as otherwife. 

To fay then, that in equity (lie is punifhable, or that (he 
might in this Teipe£t be deprived of any of her legal privileges, 
would be to fet up an arbitrary legillative power in the court, to 
declare offences, and to puniih them by no other meafuie than 
it*8 own diferetion. 

That a woman is julliiiable in deferring her hulband, wliere 
he ufos her with cruelty, cannot be difputed} but tlicn another 
^ueilion will arife, whether the ufage which the defendant hath 
met with in the prefent cafe, be fufficient to jultify her condu£b 
«r not ? 

It appears evident from the proofs on both Cdes, that there 
were continual quarrels between the plaintiff and the defendant 
about the pin-money, and they became fo publick, that one 
witnefs fwears, the plaintiff himfelf declared, his wife had been 
advifed by a clergyman to go away from him, and many of the 
wicnedes fully prove, that the plaintiff divciled her of all kind of 
management, and made her not only as a cypher in his family, 
but took from her even die refpe£k due to her from his fervants; 
whether this be fuch ufage as may juftify her condu 3 ;, muft be 
fubmitied. 

It is obferved by Tufendorff^ in his “book of the Law of Nature 
and Nations, in the chapter of Marriage, that in cafe a hulband 
denies his wife the refpe^ due to her fex, and her relation, fa 
as to Ihew himfelf not fo much a kind partner, as a troublefome 
vexatious enemy, it (hould feem very equitable, that (lie might 
be relieved by divorce* Barbeyrac in his note [d) cites, to con¬ 
firm this, the Theod^an Code, lib. 5.///. 17. 

In the laws of our own country, there are hardly any foot* 
fteps logo by, or on which it may be faid with any certainty, 
what is cruelty in die hulband. In the cafe of the wife of one 
Qobortte, Hetly 149, it was fo far held, that fpitting in her face 
was cruelty in the hulband, that the court refufed to grant a 
prohibition to the fpiritual court, on a fuit for a feparation, and 
alimony, founded on this caufe, and faid by Richardfon chief 
jullice, certainly the matter alledged is cruelty, for fpitting in 
the face is punimable in the ftar-chamber* 

Lord Chancellor : This is entirely a new cafe, and I do not 
remember any like it that hath ever yet come in queftion. None 
have been cited, and 1 believe there are none; but it is not this, 
or any odier difficulty in the cafe itfelf that makes it ncceflary 
for me particularly to fpeak to it, but becaufe fome things have 
keen mooted of a much higher nature that require it. 

The points to be confidered are, 

Firjl, Whether in any cafe this court ought to reffrain a legal 
remedy, which a wife, or her trullees have, to recover a feparate 
matiftenance againft the hulband ? 
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«. SeeonMyt If from the evidence, in the prefent cafe, thd% b« 
'*****•*• any reafon to lay this reftraint upon the defendant? 

Upon the Hr ft it has been argued, that the defendant has 
caufelefly deferred her family, and Itood out contumaciouily 
againO; the proceedings in the fj^iritual court. * 

Though this be a bill pnrna imprejionist I ihould think there 
might be cafes, where a hulband would be intitled to come into 
this court, to reilrain the trultees of his wife, by a decree here, 
from proceeding at law for her feparate maintenance} and it 
would be reafonable to do this, cfpecially when flie elopes out of 
the jurifdiffion of the eccledailical court, for that w'ould be de> 
feating their power, and there have I bcheve been cafes where 
there has been a fcntencc for alimony in the fpiritual court, in 
which this court have awarded ne exeat regtiuvu in' aid of the 
fpiritual jurifdi£tions. 

Thefe feparate maintenances are not to incourage a wife tt> 
leave her hulband, whatever hia behaviour may be; for, was 
this the conftruftion, it would deflroy the very end of the mar» 
riage contrail, and Ik a public detriment. 

If a wife ftiould elope, be guilty of adultery, or a crimi¬ 
nal converfatlon, or lliould leave her hulband without any caufc, 
and the ecclcfiallical court can only puniOi her for contumacy, 
but Ihe is intirely out of their reach as to any other punilhment, 
I fhould think a hulband right in his application to this court, to 
prevent her trullccs from proceeding at law to recover her fepa- 
ratc maintenance (i); but then the relief mull arile from a very 
plain cafe, where there is a criminal converfation pl.iinly proved, 
and plainly put in ilTne (7). 

But this is «ot the prefent cafe, for here is no incontinence, 
and nothing but the bare elopement is put in ili'ue; fo that it will 
turn upon the fccond point, whether, upon tlu; tircnnillanccs of 
this cafe, there be any reafon to lay fuch a rellraint upon the de¬ 
fendant r 

Two things have been urged in behalf of the plaintilF. 

That the wife has eloped without aiiv eaufe. 

SicorJh^ 'fhat Ihc has been duly fummoned in the ecclefialli- 
cal court, on the part of the plaintilF, for rtllilulion of conjugal 
rights, and has continued in contumacy, and as Ihe has been 
. thereupon which is all the i celtfialHcal court 

L ^77 J can do, as fhe is out of their jurifditlion, the hulband cannot 
have any fruit from his fuit there. 

As to the lirll, I am afraid thefe feparate provifions do often 
occafion the very evils they are intciulej to jirevent, and if the 
plaintilF hath made his wife ime.ify in refpccl of the pin-money, 
as there is great retifon to believe he did, tliougli this will not 
juilify her going away, yet it may he tin exenfe, and poflibly 
this agreement before marriage might be dcligiicd to provide for 
the wilV, if fuch diflentluu Ihould happen between riic parties, 

(I) Sec JVathttS V. IVatklas, peji, a IVatlyus V. Watiyntt peg. 2 voL 97 
td. 97^ • CUrkc V. Vtrlam, ibitL 337. Lerd *io% 

t z) SeeSjdaej v. Sjdmy, 3 fK 276. De/urmU's cult, tiid, 335. 33a. . 
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ai would bo a juft inducement for them to feparate, though 
their quarreli (hould be of fuch a nature as are not proper to be 
laid before a court. ' 

As to the obje£lion, that the plaintIfFcan have no efFeft from 
his eccleliadicui fuit, I lay no great llrcfs upon it, for it was not 
inftituted in the fpiritual court till eight years after her going 
away, and after the ejeftment brought by the trudecs; and tho’ 
the fpiritual court only fix citations upon the church door, or fomc 
other place, yet the hufband, who knew where Ihc was, might 
have given notice to her, or at lead to her attorney, wlio was 
employed in the fuit at law. It has therefore the appearance of 
being commenced, in order to lay a better foundation for a fuit 
here. 

I do not find that the hufbnnd has ever made any application 
to the wife, fincc die I'cparatod, to induce her to return, and 
therefore this cafe is dillingulihaliic from JViorwood v. Whsrwcidf 
I Ch, Ca. 250. bccaufc there the hufband, before the bill brought; 
odered to be reconciled, and defired to cohabit with her, and 
ufe her as his wife ; nor was there any feparate maintenance in 
that cafe on the coiitracl: of the parties. 

There is another thing that has great weight with me, the 
hulband’s paying the annuity lince the feparation, for fix months 
after the wife was gone from him j when die petitioned the 
court for other money upon a didevent trull, he, upon an appli¬ 
cation by a crofs petition to Hop this, exprcfsly fays, that he had 
coriduntly paid her the annuity ever iiiice die left him, and of¬ 
fered to continue it: This is a ftrong prefumption that he 
thought at lead llie was cxeufahic in fcparatiiig herfelf from him, 

Thefc being the circuniilances of the cafe, 1 am of opinion 
there is not fullicient foundation to give the plaintilF the general 
relief prayed by his bill, againd. the payment of the rent-eh-’-gc 
of one hundred pounds a year, bat that he is iiititlcd to be re¬ 
lieved againd the cjedlment, on the terms hereafter metuione ;;; 
and therefore do in the fird place dlrcdl the Mailer to fee wli.it 
is due to Lady Moore for the arrears of her annuity, and to tax 
her cods at law, and upon the plaintilFs payment of what the 
Mader lhall certify to be due to the defendant for the arrears of 
her annuity, and the cods at l.iw, and continuing the growing 
payments of the faid annuity, according to the marriage fettlc- 
ment, the injuii£lion to he continued; but in default of p.iyment 
of the arrears of her annuity and cods at law, then the injunclioti 
to be dilTolvcd, ar4l the plaimiir.s bill dilinillcd with colls to be 
taxed ; and if the plaintilf lhall make default in continuing tlic 
growing payments of the annuity, then Lady Moore is to be at 
liberty to apply to the court. And I do further order, that the 
plaintilF in a fortnight’s time pay to the defend .nit’s follcitor a 
hundred pounds, on account of the arrears of her annuity novr 
due (i). 
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lfeo«g m. St Mr. Attorney General, after the decree wat pronoun- 

ced, faid, thift was fo uncommon a cafe that probably it would 
never happen agun. 

Lord Chancellor replied. If you think fo, you muft have a very 
good opimon of the ladies} for 

In atnore kac omnia infant vitiOf injurUe^ 

SuJj)icioneSf inimiciti^t inditi,ta, 

Bellumt pax rurfunu 


Jf^mery tht 
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Thimas Cecil, and Mary his Wife, and Marj Juxon, \ 
the Wife of Emanuel Juxon, by her next Friend, J “ ‘ *» 


The faid Emanuel Juxon, Mjfes Juxon, Thomas 
Juxon, and Samuel Juxon, 


1 


Defendants* 


Cafe 148. IP N iyo8, the plaintiff Mary Ju\on, then Mary Eggington, 
8.C.ated, 3 j[ daughter of Ann Eggington, intermarried with the defendant 
8«rr. 1771. Emanuel Juxon, and had iflue a fon and tw o daughters. One of 
the daughters died an infant, and the fon in 1731, and the 
Sbine ftwyean plaintiff Mary Cecil the other daughter in 1733 ititcrniarrled 
plaintiff 37 w/ftw. The defendant Emanuel 'Ju^on, fomc 
two * 1 ^® marriage with Man juxen, left her and two 

Ibiall chiMren, fmall childrai, and went abroad and did not fee or fend to them 
and ^noifeT* fourteen years; and upon their being fo deferred, Ann E.g- 
befprthemin gtnio/t, in 1714, intruded the plaintiff Mat) Juxon with a ftoik 
faumcn y«m{ of goods, proper for the bufinefs of a milliner and broker, and 
pey****^^®*^ bet to take the profits thereof to maintain lierfelf and 
time intrufted children. In 1720, Ann Egginton being of a great age, did by 
brrwiAmili* bill of fale, in confideration that her fon Ruhard Eggmton had 
undertaken to provide for her during her life, fell to him, his 
mittedherto executors, l^c. the goods, chattels, and perfonal edate therein 
md'i^ren'o^ mentioned, and defired him to be afllfling to the plaintiff Maty 
of the prafib. by lending her, as {he had done, fuch of the goods as die 

Thehnftandap. fhould have occafion for, to fuppert hetfelf and children* And by 
hrrdti ’^"0*ber bill of fale in 1722, Ann Eggmton conveyed to the plain- 

wife’s hmfe, tiff, Mary Cecil, the refidue of her goods and chattels, houdiold 
md takes away and all Other her fubdance whatfoever, to her own propor 

ufe. Jim Eipam (bon after died. 

fenck fo lent as 

•ferrfeid. The hilt thenfeK (iattr oBa) brought for die t*>denvefy of the g xiJr. Whst the wife h« 
■e^uirei in her huftsnd's abfence to fuhfift heifelt snd familr, is her fep irate property, and not liablo 
to the difpoCtion of the hufliandi and what he has forcibly taken, Jhc mutt deliver in fpccie, hut if dife 
pofed of, muft pay her the value fet by the Matter. 


C *79 3 Jn 1725, the plaintiff Mary Juxki, who had Iieen condantly 
allided by her daughter the plaintiff Mary Cecil, did by her fe- 
parate trade, and intirely out of tlu; dock fo lent, favc the fum of 
twenty pounds, which (he intended to place out at intcred. 

This fum the defendant Mofes, Thomas an«l Samuel Juxon dc^ 
fired they might have on their ^nd, and Ihe confenting, they 
esecfeied a bond, and gave the fame to her, and ihe afterwards 
advanced to the faid duendants another twenty pounds, and they 

gjivt 



jrave her a note for the fame: Juxon never read eidier the Cicit < 

bond or note, and it appeared that the faid defendants had made 
the bond and note payable to the defendant Erntmuel and 

no mention or notice taken that the money was the property of 
Marv Juxotu 

. The defendant Emanuel Juxony upon his return to England^ 
broke open the door of the wife's houfe, and took away the 
goods that belonged to Tlxmas and Mary Cecily and aifo the 
very goods and the produce of the (lock which had been lent by 
^nn Egginton to tlie plaintiff Mary Juxttty and were comprized 
in the faid bill of fale. 

Therefore the bill is brought, among other things, for the 
principal and iiitercfl of the bond and note, and for the re-deli¬ 
very of the goods, which the defendant Emanuel Juxon had for¬ 
cibly taken away, and tliat his wife the plaintiff Mary Juxon 
may be quieted in the poflcflion of what fhe had acquired by 
trade, during the abfcnce of h'er huiband. 

The defendant Emanuel Juxon infifted, that in her dealings 
/ file made ufe of his name and credit, and that though he was 
out of tlie kingdom, yet the plaintiff Mary Juxon knew where 
he was (i), and notwithflanding they lived feparately, yet it 
was no reparation by agreement, and therefore he being liable 
to be arrefted for the debts contra£led by her in trade, was intit- 
led to the profits and produce of the tradet 

^ Sir Jo/fph Jeiyll was of opinion, as the defertion of the de¬ 
fendant Emanuel Juxon was fully proved, this court would look 
upon any thing acquired by the wife in his abfence, to fubfift 
lierfclf and family, -as her feparate property, and not liable to 
the difpofltion of the hufband, when he fhould plcafe to come 
home and plunder her, and therefore declared that the plaintiff 
Alary Juxon is intitlcd to the goods that were in her poffeilion, 
and alio to the flock in her feparate trade, before the f^me 
were taken away by the defendant Emanuel Juxony for her 
feparate ufcy and that fhe is alfo intitled to the Dond and nore, 
and therefore ordered it to be referred to a Mafler to fee what 
syas due for principal and interefl, and that the fame be paid to 
the plaintiff Juxon for her feparate ufe, and to fee what goods 
and flock in trade were taken away, and the defendant Emanuel 
Juxon to deliver the fame in fpecie, to plaintiff Cecil and hii 
wife, in trull for the plaintiff Juxony and if the goods are dif> 
pofed of, the Mailer to put a value on them, and the defendant 
Etnanuel Juxon to pay the value in the fame manner. No coff& 
of either fide (a). 

(i) That he nfed to fend her money, (2) Reg. Lit. A. fob ytttw 
and fometimes camr to fee and flay 
with her. 
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(FJ Ruk Of to a P^Miity tf the Wife, 
Grey V. Ketltijb, 


fc 149. ^ ARON Wjr.d gives by his will the moiety that he was inti- 

Wh-ite 4 lurti- titled to of General Woi„l\ ellate, to Eiizubclh Chirk lirft for 
euiir Hfc, and then to Elizabeth Kentijh for life, and afterwards to be 

Ste^# j" equity ‘bvided among fuch of the children of Elizabeth Kentijbf 

in a wi. , j.ia ^ as Ihould be living at her deceafe, 

theaili^iK-ck u I- 

der a commiirion of I - kruptcy aga'mft the kulbaid, tike fabje£l ta the fame equity, the eomt, ai it 
iaber properly, will eei..t.c I-lobe tian.feircd to he.- (1). 

This was afterwards, by a decree of the court of Chancery, 
direfted to be bid out in B'^uth fea annuities, and the intcreft 
thereof in be paid to EUzahrih Clarke for life, and after her 
death to Elizabeth Kentifh for life, and after her death to her 
children. 

The hafl).md Elizabeth Ketrtijb (2) affigns this legacy to one 
Barret^ for llcuring 15/. upon a contingency mentioned in the 
dte l of afligiim».nt, which-, all'o recites the decree. 

The hulband afterwards becomes a bankrupt, and the con- 
tingcjioy upon which the wife was to take not having happened 
at tlie time of the bankruptcy, Barret waived his ailignmcnt, 
and chefe to come in as a general creditor, and alTigned over 
the legacy to the ai'Iigntes under the commiHion of bankruptcy 
againit ilentiftj. 

The petitioner (one cf the chiltlrcn of Elizabeth Kentijbf who 
is now d«..id) prays the lijuih-fea annuities may be tranf- 
ferred to her, flic being intillcd tlicrciu under the vi ill of Aarcn 
Wood. 

A hulband can- Lord Chancellor : A liuniand cannot afl'gn in law a pofTibility 
not in i .v, if- of the wife, nor a pnfiibility of his own, but this court wdll not- 
•^e withllaiiding fapport fuch an atlignmeiu, for a valuable confidc- 

*poiriD.liiy-f ration, though 1 do not knew any cafe where a perfon claiming 
touTw’u'lup-** ** particular aHignce, has been obliged to make fuch a 

^riiiicti i,iiigo-provifion as is prayed here. 

raC'itf'f a valu¬ 
able caailtlcrjtio:i(3). 


(1) lice E:: parte Cev/e'eime, ante 192. 

V. biui.lfi.;t.pijl, z vol. 417. 

• '(z) This part of the cafe is not Aated 

exaCily rit-ht. Ehzaleih Ktvt'Jh had a 
daughter, r.amed Ethabah Keatijh, who 
in her mother’s lu'c-tijnc ntaniid one 
C'i/p. Cr'fp made no icttlc.ii.erit on his 
W'lc, anu in i he life time of EAtxaUtb 
Ktvvjh the mother and without the pri* 
iity of bi-> wife, made the alignment 
to Barret upon the contingency of his 


wife being alive at her mother’s death. 
Crijp became a bankrupt and died in 
the life-time of the mother EVuahah 
Ktat '-Jh. Bariett came in as a general 
sreditor iKiocr the n-miiiiflion, and af. 
Signed the legacy to the aAigiiecs. Where¬ 
upon AZ/vf/Zr/A petiiionod to have 
the annuities transterred toiler, which 
was ordered aicordingly. Reg. Lib, 
M . 174’- fol. 532- 

(3; Bates V. Dandlyy ftjl. zvol. 207. 

At 



As to aflignces under a commiflion of bankruptcy, and the 
wife of the bankrupt, die court has interpofed, and obliged the 
aflignees to make a pruvifion. 

What makes this cafe particular is, that there was a decree 
which ordered the money to be paid to the ulher of the court, 
and it is alfo in another refpcct particular, that his was not an 
abfolute aflignment, but in tlie nature of a fccurity only, and 
is now come back into the kanda of the aflignees of the huf« 
band. 

What then is the equity arifing to the wife under the decree? 
It will neither let the hulband, if he remained fni juris^ or, if 
he becomes bankrupt, his aflignees touch the money unlefs they 
firft make a provifion for the wdfe. 

I will pur this cafe; fuppofe the hulband living and no bank¬ 
rupt, and he had paid ofl'the 150/. and had died, would the repre- 
fentative of the hufhand have been iiultled ? I am of opinion not, 
as it was in the nature of a pledge, but would have been the 
wife’s by furvivorlliip. 

Or if tlic hufli.ind had died-without redeeming the eftate of 
the wife, flic would hare been intitled to have this eftate dif- 
incumbred, and the ellatc would have furvived to her. 

'rhe particular aflignee, having taken with notice of the equity 
ol the wife, and the aflignees under the commiflion taking it 
fubjedt: to the fame equity with the particular alfignee, 1 am of 
opinion it is licr property, and therefore Ihall direct the Soutk-fta 
annuities to he transferred to her. 

His Lordlhip made au order accordingly. 

Vide title Infant^ under the DivifiHf How far favoured in Equitff 

Smith V. Low. 

Vide title Dower and Jointure, 

Vide title InjunSlhn, 


Vide title Partition, 


Vide title Evidence^ Witmffesy Proof Gotten v. Luttrcl. 


CAP. XVII. 

ofCuDange. 

Vide title Bankruptf under the Divfc/.^ Ride as tj Drawers and 
Indcifers of Bills f Exchange, 

Vide title Banhrupty under the Divj/iony Rule as to Prlucipa! and 
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■ (A) Rule aste an Indorfee^ 

Between the Seals after Hillary Term 1736. 


Lake V. Hayes, 

T O R D Chancellor: His Lordfliip faid, there has been a 
• new tower- difference of opinion amongft judges. Whether a demand 
muft be made upon the drawer of a bill of exchange, to inti¬ 
tle an indorfee to an a£tion, but that he was very clear in his 
own judgment, there is no occafion to make that demand, for 
he conddered every indorfor as a new drawer (i). 

^atioHi^- *It was adjudged by the late Mailer of the Rolls, that a bill 
in Chancery, which had been depending almoft iix years, ought 
not to be conddered as a fufdcient demand of the debt, fo as to 
|]*282 ] mkeitoutof the ftatute of limitations (2). 

(i) Many v. Pemt, I Sail. 133. (a) Craddxi V. Marfi, I Cha. Pep, 

Rremely Vm Frazier, i S/ra. , Law, 205. HioJ$etv,CaHadenitiiJ.*li\,anen^ 
reace y. Jacob, ibid. 515. Hylyu y. a Cha. Cm, XI7. anon, pofi a sol. !• 
Mamfoz, % Burr. 674. Sedcauha, Side, Contra,amn, 1 ^eru. 73. 
betbam v. Smith, 1 Sira, 649, CoOint v, 

Butler, 2 Stro, 1087* 


CAP. XVIII. 

xm. 

(A) JBi/l of Peace to prevent Multiplieily 0^ Suits, 

(B) Bills of Dijeevery, and herein of what Things there Jhallbe m 

Difeovery, 

(C) Who are to he Parties to ^ 

(D) Biils f Review, 

(E) Crofs Bills, 

(F) Supplenuntal Bills. 

(G) Bill to perpetuate Tefinuny f Witnejfes, 


•m 




(A) Bill tf Peace to trevent Multiplicity ef Suits* 
Mayor of Tork v. Pilkin^an and others. 


flteuJtrtht 

Sth. 1737, 


Cafe 151. 

A Bill was brought in this court, to quiet the plaintifTs in a S.C.|)«ft.svaL 
right of fifliery in the river Oitfe, of which tliey claimed thewlm 
w foie fiflicry for a large tra£t, againft the defendants, who, as kecnaH^kw 
it was fuggeiled by the bill, claimed feveral rights, cither as ofafiftetyfera 
lords of manors, or occupiers of the adjacent lands, and alfo for a 
difeovery and account of the iifli they had taken, a perfon who * 

. , claimiatbls 

right to it, nuy brii|g a bill to be quieted in the poflTcflion, though he has not eilablilhed hit right at 
law, and it is no objedtion upon a demurrer to fuch bill that the defendants, have diftioA rights,ibs 
upon an ifliie to try the general right, d>ey may at law take advantage of their feveral exeinptiaaf, and 
difiinft rights. 


The defendants demurred to the bill, as being a matter cog¬ 
nizable only at law. 

Lord Chancellor : Such a bill againft fo many feveral trefpaf- 
fers is improper before a trial at law, a bill may be brought 
againll tenants by a lord of a manor for incroachments, tstc. or 
by tenants againft a lord of a manor as a difturber, to be quieted 
in the enjoyment of their common j and as in thefe cafes there 
is one general right to be eftablifhed againll: all, it is a proper ^ 283 j * 
bill, nor is it necelTary all the commoners fliould be parties(i) 3 
fo likewife a bill may be brought by a parfon for tythes againll 
parithioners (2), or by parilliioners toeftablilli a tnodust for there 
is a general right and privity between them and confequently ic 
is proper to inllitute a fuit of this kind (3)* 

There is no privity at all in tlie cafe, but fo many dldin^ 
trefpallers in this feparate lilhery; befidcs the defendants may 
claim a right of a diderent nature, fomc by prefeription, fathers 
by particular grants, and an injunction here would not quiet the 
polTeilion, for other perfons, not parties to this bill, may ^ike- 
wife claim a right of filhing. 

It is more neceflary too in this cafe, there (Iiould be a trial at 
law, for it does not clearly appear, whether there is a right even 
|n the plaintilFs (4), and if it lliould eventually come out that 
the corporation of Tork are lords of this iilliery, then would be 
the proper time to have an injun£lion to prevent their being 
difturbed in their pollcHion. His Lordfliip tlierefore allowed 
the demurrer. 

This demurrer was fet down to be re-argued on the 13 th of 
March 1737, when, in fupport of it, it was urged, that though 

RadgeY. HtftiiHS, z Eq.M. ilTue to afeertain boundaries hetwees 
tyo. pi. zy.^Ftore y, Clark, po/f.ivoi, two parilbes. Pari^ of St. Luke v, 
5*S* Partfi of St. Leonard, 1 Bro. Chm. 

(*) Brenm v. Vermudea, i Cha. Ca. Rep. 40 . 

*7?- . ... .(4) PiJe Crtffitt V, Mytlon, 3 Bn% 

(3) A Bill will not lie to direfl an Cha. R»p. 481. 






it is chai^d in the bill) that this bill is to prevent multiplicit^r 
of fuits, yet that was never allowed in this court, where the de¬ 
fendants have all difierent titles, and depend upon various matters 
and rights, and is not like the cafe of lords and tenants, or par- 
fons and parilhioners, nor properly under the rule of bills of 
peace, for no other party who has a title or right of the fame 
nature, could *be hound by this bill: the plaintifls fay, they 
have a prcfcriptive right, this being a publick royal river, the 
defendants, being lords of manors, may have the fame right, or 
for the fame reafon they cannot prelcribe for that, unlefs for fome 
conhderation paid. 

Mr. Attorney-General e contra. The defendants never at¬ 
tempted to fct up this excluftve privilege till now, but have al¬ 
ways applied for leave to the plaintifls; the defendants are 
owners of lands and lords of manors adjoining to this river, and 
it may properly be determined, whether the plaintifls have that 
foie and feparate right of liflicry, and that is incumbent on the 
plaintiffs to prove; fuch bills have been brought by the city of 
London for fome certain duties, and though a great mairy parti¬ 
cular rights have been inliflcd on, yet a general iflue has been 
dire£fed to try the right. In the cafe of v. Carter, 

1734, a bill was brought by the lord of the manor of Stepnoy, 
for fixpence on every load of hay carrried to IVhittchapel, though 
the lord, houfe-keepers, and fcavengers claimed each fome 


right in the lixpence, yet one general iflue was directed by lord 
Talbot to try that queftion, and the demurrer in tliat cafe was 


over-ruled. 


C aM ] 


Lord Chancellor : When this cafe was firft argued, I was sf 
opinion to allow the demurrer, but 1 have now changed my 
opinion. 

Here are two caufes of demurrer, one afligtied originally, and 
one now at the bar, that this is not a proper bill, as it claims a 
foie right of fifliery againfl five lords of manors, hccaufc they 
ought (O be confidered as dilliiifl: trefpaflers, and that there is 
no general right that can be cftablifhcd againll them, nor any 
privity between the plaintifls and them. 

Ill this refpeft it does differ from cafes that have been cited 
of lords and tenants, parfons and parilhioners, where there is 
one general right, and a privity between the parties. But there 
are cafes where bills of peace have been brought, tbougli there 
has been a general right claimed by the plaintiff*, and yet no pri¬ 
vity between the plaintiff's and defendants, nor any general right 
on the part of the defendants, and where many more might be 
concerned than thoi^ brought before the court: fuch are bills 
for duties, as in the/iafe of the city of London v, Perkins (i) in 
tlie Houfe of Lords, where the city of London brought only 
a few perfons before the court, who dealt in thofe things 
whereof the duty was claimed, to cllablilh a right to it, and 
yet all fhe king’s fubjeds iftay be concerned in this right; but 
Mcaufe a grc.it number of anions may be brought, the court 
fuffers fuch bills, though the defendants might make diffin^ 

defences^ 


(i) \Bro. Par. Ca. 



' ^ '"fll 

^PcnceSf and though thore was no prifity bctufeen diem and 

tljc city. ... t r ^ 

I tliink therefore this hill is proper, anti the more fo, bccauic 
it appears there are no other perfons but the defendants who fet 
up any claim agai.uft the pl iiiitifTn, and it is no objeflion that 
they have feparate defences; but the queilioii is, whether the 
plaintifls have a general right to tlic folo filhery, which extends 
to all the defendants j for notwivh(landing the general right is 
tried and cftabliflicd, the defemdanrs may take advantage of tlieif 
feveral exemptions, or diftincl rights. 

Another caufe of <lcmurrcr is, that the plaintifls have not 
eftablifhed their title at law, and have therefore brought their 
bill improperly to be quirted in poiTellion. Now it is a general 
rule, that a man (hall i nt come in to a court of equity to cltablilh 
a legal right, unlcls hr has tried his title at law, if he can (i); 
but this is not fo getrnal an objection as always to prevail, for 
there iiavc been varir'y of enfrs both ways. 

There are f.vt) nfes rcpoited togetlier in Free, in Eq, 530* 

BuJfj V. li'ijlerti, ami the Duhe of Djrfcl v. Serjeaut Gird/cr («); (^ 1 2 If. My 
in the former it was held, that a man ^'^llo has been in poflef- 
fion of a watrr-courfe (ixty years, may bring a bill to be quieted 
in his poflc’.non, although he had not ellabliftied his right at 
law; in the latter, that a man who is in poiVciaon of a filhery, 
may bring a bill to examine his witncfTcs in perpi'tuavi rei tne- 
mirinin, and citablifli his right, though be has not recovered in 
alRrmaiire of it at law ; otherwife, if he is interrupted and dif* 
poflVilrd, for then he had his remedy at. law'. 

In the prefent cafe the demurrer was over-ruled (2)* 


(i) Sec <T/fc«. I Ffrn. 120. E,jfl India 414. H'elkrv. Smeaton 1 Bn.' Gm, Biff' - 
Company v. Sandy s.fhtd. \.q. Pa’wlet 572. '■ ^ -i 

li'gKi, ibid, joti Eajl India C-.mpnm v. (2) Sec the difFcrcncc betwees thiy 
Jnt£}lopnsy 2 Cba. Ca. 165. Ji'h’t h-r:h cate and that of I '■''d T^nham T. HttM 
V. Ilyde, p 9 /i. I wo\. 391. I.ord//vvArtfl* /lo,'/. 2vol. 483. 

V. Herburtf p$Ji. 2 vol. 4i>3. anon, z i rf. 


Conyers and Others, 


FlaintiSs. 


C *85 j 

Ifwtmhtr dlS 


Defendants '^th, 173* 
Caie 152. 


Lord Abergavenny and Otlicrs, 

A Motion by the plaintilF for an injunftion to flay the pro- 

ceedings of the defendants at law till the hearing of the to ftif. 

caul'e in this court, upon a fuggcflion that this is a bill of peace, the deteniwtt, 
and always favoured in equity, for the principal prayer of it 
that the defendants who liave only a finall intcreft in that part ol nurorfiMi^^ 
the manor *)f Tunbridge, which is in difpute, may accept of fuch P»ce^m 
a compcnfaiipn as this court fliall thi.ik rcafonable, for the houfes 
the plaiiniiF has built upon the waftc. builiiiog'hottfcg 

on the maiMf 

without leave, and that they 0147 accept offuch acompeofatun at the coart /ball think rcaloaajila. 

Leri 



' ii^ 'wnp 

tori ChanJkr i I do not fee how this court can afliime fadb 
,'1A:^si«a. jj power, unlefs they had a right of being applied to as an ar- 
SiwcMrttlir.'' bitrator, or had a legiflative authority lodged in them, nci- 
AMdieia. ther of which belong to them i for they a£t only in a judicial 

'«d to at aiiwi ntot, nor bare anjr lagiHatire aathoiitf, b«taa in a judicial apacltjr. 


4IUi]ofpeaes The proper bill of peace was a former one, brought by the 
of this manor, for fuch a bill may ns well be brought 
a by tenants againft a lord, as by a lord againll tenants (i); but 
that bill was difmiiled, upon the fuggeftion of this very pIjintifF 
ap*" eaan ■ Conyers himfcif, that they ought regularly to procecil at law; 

and therefore thither let him go, and not apply improperly for 
relief in that court, which he had abfolutcly inGftcd had no 
power of relieving. This conies very near U»e cafe of clcelion, 
for he has chofen to proceed at law, and therefore let him fcck 
his remedy there. 

His Lordlhip for thefe reafons ordered the injun£lion to (land 
diiiblved. 

See the Mayer ef Terk v. Pilking~ bett^ poll, a vol. 48), notes, 
ante zSa. laul Ttynboin V. Her- 


ffi) Bills oj Di/ceveryt and herein ef what 77 >ingf there fsall be 
^ a Difeevery^ 


rJbrmmyUM Phipps V. Steward (i). 

fih, 

Cafe 1531 OIR Robert Cowan^ intending to leave England^ declared 
Cv to the plaintiff he had made his will, and that after giving 
his perfonal eilate to his daughter and the heirs of her body, he 
had limited the fame to the plaintiff. 


■> (t) Sir IS. Cmtan reGded at Bombayy 
Sind being about to fail foe England made 
illis will dated the 4th of January 1744* 
‘tbd thereby directed his perfonal eftate 
to be laid out in the purchafe of lands 
,I4 be fettled to the ufe of his brother in 
remainder to his filler in tail, re- 
der to the plaintiffs in fee ; and in 
of his brother’s death he direded 
ll^t his perfonal eilate fhould be remit* 
bei to the plaintiffs for the purpofet 
•Ibltfiid* Sir/I. Cooism befwe his death 
told the defendant Steward, 
ibbt he lai made his will, but had left 
It jM Smbajy and had only a cofy of it 
i^b him. The brother died in the Eafi 
bodies. After the tcihuor's death, Stew 


mrd married the Gfter, and appKed for 
letters of aJmiiiiilration for her, and pof* 
feiTed himfcif of the books, papers, and 
part of the perfonal eilate of the tella* 
Cor. Pending the fuit in the ecclefiaAi. 
cal court, the plaintifls brought thei^ 
bill for an account of the perfonal eftate, 
and to have the fame laid out in Smtth-fia 
annuities until the fame could be laid out 
ill the pnrchafe of lands. To this bill 
the defendant demurred; which demurrer 
was over-ruled. The defendants were 
reftrained from receiving or alienating 
any part of the faid teftator’s perfonal 
eilate till farther order. hib, & 



Son# 



Some time after Sir RtAert Cowan died, the daughter mar- 
Tied the defendant^ and ujjon a fuppofition that there was no 
will, adminiftratton was applied for by the daughter in the dependingb^ 
fpiritual court} pending a fuit tlicre, the prefent bill was«cc>efiafttai 
brought by the plaintiffs to .have an account of die perfpnal 
ellate. bill miir be ^ 

biotfghciien ftt. 

in account of the peitbnd eftatc. The reafoR why a bill ii allowed to be brottfht before ptobals 
that the ccckfiafticji court have no way of fecuring the elieft} in the mean time. 


I-* 

To this bill the defendant demurred, for that there was a A devife ofittii 
fuit now depending in the fpiritual court for adminiftration to the th?heM * 
perfonal eftate of Sir Robert Cowan. of her bodjv IT' ^ 

Lord Chancellor over-ruled the demurrer; and faid, in the cafe f” • 

of Ptnvis V. Andrews^ a bill of this nature wSs allowed before 
probate, and that determination was founded on a former cafe of where money,b;) 
Japhet Crookf, in the time of Lord Harcourts relating to die will ^*^ 1 * *^^,* 

of Ms* Hawkins (a), to the firft taker* '' 

WiVennl^: 

Wright V. Slick, and a Vern. 49. Dulwich College v. Jackibii fiji % 

" • ^1 

The rcafon for thefc cafes is, that die ecclcfiaftical court have 
no way of fecuring the cffc£ls in die mean time, nor did he 
know there %vas any folcmn refolution, udiere money is entailed 
in die manner the teftator has done here, tliat the whole of it 
dial] go to the firfl; taker (a). The cafe of Colvel v. Shadwell in 
the time of Lord Cewper is to the contrary (3), 

His Lordlliip rcftraincd the defendants from receiving any 
more of Sir Robert Cowan’a perfonal eftate till further order. 

(1) Andrews V. Pewis, 2 Bro. Par. 154 . Dawy, Pitt, Fearae 347, - 

Ca. 476. Morgan v. Harris, 2 Bro. Cha. v. Ivie, poft. 429. Saltern v. SedttmM ,. 
Rrp. 121. See Mantgomesy v. Clarke, poll. 2 vol. 376. Stratton V. PayteOf ' 
poft. 2 vol. 378. Smith V. Akywell, poft. 3 Bro. Par. Ca. 577. Earl ^ CbaAatn;\ 
3 vol. S«6: . _ . ^ V. Totbill, 6 Bro. Par. Ca. 450. Hodg^m 

(2) Pide Seale v. Seede, l P. W. 290. v. Bujfey, poft. 2 vol. 89. note i. ', 

Dad V. Dicktnfon, 8 Vin. 451 . pi. 25. (3) 1 P. IP. 470. 485. 

Huttetjield V. Butterjuddf I Vef. 133. 


Woodcock V. King^ ^ 

sjd, 173I, 

'T T was in this cafe laid down by Lord Chancellor as a general Cafe i $4f 
j rule, that where a bill is brought for a difeovery merely, 
and prays no relief, you cannot move to difmifs it for want merely, ' 
of profecution, but can only pray an order upon the plaintiff «»«»««»»»•»• 
to pay to the defendant the cous of fuit to be taxed by a ^^'nf 
MiAcr (1). cution, but pnf 

■n order only on th« plaintiff to pay defandant the ceftt of the fuit ts bo tasod. 

(l) Sec anon, pofi. 2 vol. 15. Jonts V. Jtntty poll. 3 vol. I tl. 





nm. 


t ki imtj dw Atiins V, Farr* 

4 |Mii 173S. 

Cafeicc. plaintiff in the original bill, and daughter of tbtf 

X prcfent plaintiff, did thereby charge, that being a fingle 
woman, flic became acquainted with the defendant, who made 
his addreffes to her by way of courtlhip, and for marriage, and 
fhc ronfented thereto; and that on the 9th of February 1732, he 
voluntarily executed to her a bond in the penalty of 1000/. on 


0 ft. C. s Eq. Ca. 
.347. pi. 


«V 


iSViii.Abr. 
596, pi.'}, 
defendant 


cave j^ondition that if the defendant did not marry her within a twelve 
"»»d inVhepc- month afterdate, he would pay her 500/. 

■akyofiooo/. on 

coodition tha: if he diJ not mirry her within a twelTrmonth after date he would pay her 500 /. Sooa af* 
•er, under prriencc of reading it, he took it againft her ennfenr, and carrird it away with him. 7 'he bill 
hraught for the delivery of the old bond, or, if cancelled, that he nnay execute a new one. The plain¬ 
tiff in the original bill dying inteftate, the mother, as adminillratrix, and thereby intiiled to the 500/. 
Sevived againft the defendant. The plaintiff, as tlie bond was gone by the detault of the defendant, ia 
tiKrefoK intiticd not only to a difeovery here, but relief by payment of the money, and the defendant 
•peed to pay what is dtfe for the principal Aim of foo/. in the condition of the bond, with intereft 
ISk the tame at the rate of 4 ftr ttet. from the day of filing the original bill (>). 


On the lytli q{ March following paying her a viGt, anti fay¬ 
ing he was defirous to read the botid, flie fetched it him, and 
at the defendant’s requeft gave It him to read, who took it, and 
againll her confent put it into his pocket, and immediately went 
away wdlh it *, but coming to htr again the next day, flic infilled 
on the bond, but he pretended he had burnt it, and would exe¬ 
cute another bond of the like purport, and dcfired her to get it 
drawn. She accordingly applied to the perfon who drew the 
former bond, and he in purl'uance of the defendant’s dircfl ions 
ingrofled a new bond to the fame cftefl with the other, and the 
defendant promifed to execute the fame, but afterwards .ibfo- 
lutely refufed to do it. And flic therefore by her bill prayed that 
the defendant might be decreed, if he had nut cancelled tlie bond, 
to deliver the fame again, and in cafe he had dcllroyeiUit, then 
to execute a bond of the like tenor. 

The defendant, by his anfwcr to tlie original bill, admitted 
that in 1732 he became acquainted with Mary Athim, but that 
flic was then, and before, a woman of very bad fame ami cha- 
ra£ltr; and had been an orange girl in the playhoufc, ami that 
he never made any addrefles to lier, except fucli as arc ufiuilly 
m.ide to women of ill charafter, and that during his .Kquainu 
aiice with her he did execute a bond conditioned for a marriage 
within twelve months, but, when he executed it, apt>rc]icudcd 
it would not be of any validity ^ainft him } and that about tw® 
months after the execution of the bond, foms diflercnce ariflng 
between them, flic of her own accord delivered him the bond, 
telling him at the fame time (he had a gentleman would do better 
for her, and that he then put the bond into his pocklt, and that 
Ihc did not w'ithin 12 twelve months after her giving up the bond 
inquire after, or aik for the fame, till the demand let up by her 


Set ^totilwyi V. Shejileyt poll. X vol. 535. Kgf v. Bfodfitavtf 2 Vern. 10a. 


biu 


$ 




bill, and l3»at he never promifed to give her any bond of the like AytiwtT, •; 
effeflr, or ever gave directions for any other to be drawn, and _**«•, 
infifts, as (he delivered it op voluntarily, that he ought not to be 
obliged to execute any other bond. 

The plaintiff in the original bill dying inteflate, and the mo¬ 
ther having taken out adminiftration, and thereby become in- 
titled to the 500/. due from the defendant by his bond, brought 
her bill of revivor againft him. 

Lord Chancellor: The plaintiff in the original bill had cer¬ 
tainly an equity founded on the bond’s being gone by the default 
of the defendant, on which flie might have had her remedy at 
law, and therefore was intitlcd not only to a difeovery, but relief 
by the payment of the money; and though the proof of the 
bond’s being forced from her is by one wimefs only, it is 
no objeCiion in this cafe, for the plaintiff herfelf was intitled 
to make oath of the lofs of the bond, and that it was thus taken 
from her; and as this fa£l: is proved by the oath of one witnefs 
againft the oath of the defendant in his anfwer, and as there is 
likewife proof of the defendant’s offering to execute a new bond, 
tliat is a circumftance fupporting the evidence of this fingle wit¬ 
nefs, fufHcicnt to take it out of the general rule ; nor are there 
any collateral circumftances to bar her, for no otlier averment 
was neceffary to be md:de at law, if fhe had the bond, tfian 
that the money was not paid; and as (he has by the defendant’s 
fault loft the bond \ fhe has fufliciently averred it in her bill; 
nor was there a ncceffity that the promife ihould have been re¬ 
ciprocal in this cafe, or any occafion for the court to relieve 
againft the penalty of the bond, becaufe it is not infifted on by 
the original bill, which is brought merely for the five hundred 
pounds, which muft be confidcrcd as the ftated damages between 
the plaintiff and defendant. ' 

His Lurdfliip therefore ordered that it be referred to a Mafter 
(o compute what is due for the principal fum of 500/. men¬ 
tioned in the condition of the bond, with intereft for the fame 
from the day of filing the original bill, at the rate of 4 per cent, 
per atii% And decreed the dcfenda’.it to pay what lhall be fo 
found due to the plaintift, and alio tlic cofts of tliis fuit (i). 

(i) >738. fol. 310. See of WeeJbiu/e v. Sbeplty, pej. 2 voK 

the diilcrence between this cafe and that j 39. 


Pnnn and Others, 
Coates and Balgu^t 


Plaintiffs. 

Defendants* 


Novmier the 
»4th, 173*. 


T H E defendant had inftituted a fuit in the ecclcfiaftical * 5 ^* 
court, for a church rate, to which there was a cuftom 8Vin.Abr.3jv. 
pleaded of fomething done in lieu of the rat;, and that pica 
admitted. 78. pi. ii‘id. * 

6i9.pl.-t.S ,C. 

1 his court will not ailmit a bill of difeoverv in aid of the jiirifdldtioa of the ecclefisiUcat courts bec^hih. 
they are capal ju of cemine at that difeovery themfeWes. 

■ y Of. if' 'jr 



as*'”' ‘8111. 

Ditkh V. And now a bill is brought here for an injun£kion to (lay the 
CiiATB«p defendant’s proceedings in the ccclefiaftical court, and to be re¬ 
lieve againft the rates, and to compel a difeovery from the de- 
C a8p 3 fcndant Balguy of the value of the rcfpe£kivc real and perfonal 
' edates of the leverol inhabitants of the feveral pariflics and places 

in the bill mentioned, and how the money colle£led by means of 
the faid rates had been difpofed of. 

The defendants demurred to fo much of the bill as fought to 
ftay the proceedings in the ecclufiaftical court by injun^ion, and 
alfo as to the difeovery prayed thereby, as the matters contained 
in fuch part of the bill as they demurred to, were properly cog> 
nizable in the ecclefiaftical cuiut; and, if true, ought to have 
been infided on there, or at common law, and was not a proper 
foundation for a bd! in this court. 

Whrre there is Lord Chamellor • This court will not admit a bill of difeovery 
acaihnnpleuled in aid of the juiifditlion of the eccicfialtical court bccaufe tlrfy 
eee1e*fijftleil*'* capable of coming at that diftovery themfclvts. 
cAvrt for a If there is a fuit inlUtuted in the ccclcnihical court for a 
chim.h rate, snd church rate, and a cuftom pleaded of a certain fum in heu of the 
tod, *^they*wy' fomcthing done in the room of it, and that plea ad- 

YiweeJ to tiy mitted, they may pioceed to try that cuilom in the fame manner 
*!*denfd"’tis'** ® mod US; but if tlic cuftom is denied, it would be a proper 
jroijndVorapro- ground for a prohibition, propter truUnms defiHum in tuna tciUji- 
hibuioa. tifiicay for the trying of the cuftom is the province of the common 
law (i). 

His Loiddiip was of opinion it was a good demurrer, aiu} 
therefore ordered that the fame do ftand and be allowed (2}. 

(1) Anm* 2 (2) Rej. Lih. A. 1738. fol. 


Hilary Term, 1747. 


Cafe 157. Boden and others, Afllgnces of DelLw a Bankrupt, v. Dtilovt 

and others. 


Whrrt t bill i* H E afllgiiecs fufpefling the bankrupt had made cifcreal- 
ditovtn^Ti t»- 1 ”'cnt, examined a great many nf his relations at (jtiildhilL 

«dm(nt*ofa and have now brought a bill againft the fame peifuns for diho> 
banluupt’a ygfy of thofc concealments. 

^tbot allow**” Mr. Green moved on the part of the defendants, that they 
thedefendantito might be allowed to look into their depofitions before the coip* 
tavAda-st t*^en “>‘*boners, in order to make their anfwers confiftent. 

eVnnuf- Lord Gbancellor: I will not grant the motion (i) for as truth is 
^nen before ^ always uppcrmoft, they may, if they pleafe, put in an anfwer 
it^potiutbeu confiftent with what they have already fwornin their depofitionS| 
fuppornig they are true; if falfe, they fwore, at tlieir own peril, 

(1) The defendanti prayed to be at anfiven. Ordered, that the faid defend* 

K to take copies of the depofitions ants have a month’s farther time to pnt 
r to pnt in their anfwers, and for in their aniwers to plaintiff's bill. Reg. 
!b*s lurcher time to pat in their Lib. A. 1747. lol. 167. 


(ij 1 
to 



m 




and I will not give leave to fee them, merely for ihcir own fccu- #«»»*» v. 
tity, that they Ihould not fwear difterently in one, from what 
they had done in the other. 


(C) W/m are to he Parties to it. 

Herring v. Toe. 

A Marriage fcttlcment having been made of certain lands 
on the hulband for life, remainder to the wife for life, 
with divers remainders over; the prefent bill was brought l)y 
the huiband in order to have the opinion of the court whether 
n certain parcel of land was net intendtsd to be included in tliat 
fcttlcment. 

'Fhcre was an objeflion taken at the hearittg of the caufe, that 
the wife was not made a party. 

Lord Chanrcllsr allowed the objeflion, for he faid if the court 
fliouhi be of opinioti againft the hulband, fuch decree would not 
bind the wife; his I^onllliip therefore ordered the caufe to Hand 
over, that the wife might be made a party (i j. 

(i) Reg. LVj. a. 1737 . fol. 19 S. 


C 290 ] 

Ftbniaty th« 

8th, 1737. 

Cafe 158. 

A huibanil 
nanttbr life, 
r<:ni'’indertoh!f 
wit'e for life, hm. 
biii!g, a bill 
alone for the 
opinion of the 
court upon the 
fcttlcment; ob> 
jedtion for want 
of making the 
wife a party 
lowed. 


(D) li.'uS of Pivieiv, 

June the 29th, 1738. At Lir.colfs-Inn Hall, 

Ca!let.til v. PurJ.-'tfe. 

I N a caufe that came before the court upon a bill of review to 
r.-;ul I'ljine rl'.arges out of the original hill, the plaintilf ''Iteicd 
to Ihew fome error;, in the decree. To this it was objedlcd, that 
no errors in the decree were cognizable, but what apnea- .lon 
the face' of the decree, and therefore any evidence ol errors but 
from thedccr.'c iifelf was opppfed. 

Lord din’tcfH.r: It is Irne, on arguing a demurrer to a bill of 
review, noihing can bv. read hut what appears on the lace of the 
deerce ; but after flic dc murrer is over-ruled the plaintills are 
at libc’iy £{, read h'.li '^r aiii’vcr, or auv eil.er ovidence as at are- 
hearing, the eaiife being now eciuai!) open; ro whiJi purpofc 
the c.iieuf 'J.ulfun v. Ftaniis was cited by Mr. Brou'n. 


Cafe 159# 

On arguing a 
demurrer to a 
bill of review, 
what appears on 
the face of the 
decree can be 
rraJonly, but 
after a dtmiiirer 
ovri ruled, a 
ptainiill' may 
read any evi-' 
di’iK e as at a re* 
hearing. 


(E) Ct-Js Bills. 
C.'cfivieh V. Ciefwlik. 


[ 29* 3 


Japujry ih 

lath, 1738. 

T T was in this cafe laid »io\vn by Lord Chiwcelhr as a general 
tide, that wlu'ie the defendant in a erots bill, who i;, plaintilF 
in llie ori;>in.il, is in contempt for not putting in an anfwer to f«h"tinaJrt>fi 

. , ■ r .c . . bill, but plaintiff 

in th» oriniii >.1, 1 ■ m coati'mpr far pot r'st'.ii an anfwrr, the j'rnpfr motiea it tolalan.- publicaiiMi 
in 111 ■ oririitiai to a tortniglit alter tie a .tvser ii coma in to the ctois bill. 

Voi.. 1 . 



*«! iffli. 

CRtswteic V. the crofs bill, it is irregular to move to ftay proceedings in the 
• CKiiwicK. ofjgirtal caufe, till fuch anfwer comes in, but the plaintifF in the 
crofs bill, may have publication in the original inlarged to a fort¬ 
night after the anfwer to his bill is come in (i). 

(i) Ramiijftnftatv. Bm'hiy ante at. Jjlet y, Eq/^, a Vef. 336. , 


(F) Supplemental Bills* 


Brown V. Higden. 


original bill was brought by a creditor againft Mrs. Hlg- 


piemental bi 
and revivor (i) 


Mcrtb the 19 th 
J736- 

Cafe 161. 

Itisaconftant den as adminiftratrix of A. who being a married woman, 

u« fuWb^ucni hulband was alfo made a party. 

to tiie original Before die caufe was heard the wife dies, and the hulband 
bill, rauft come took out adminiftratioii/m, of yf. upon which the 
kywjy of fup. amended his ' ill againfl the hulband, to which amended 

bill the defendant demurred. For any matter which happens fub~ 
fi’qnenf to the original /’///, cannot be put into an amended hilly but a 
bill of revivor and fupplemental bill ought to be brought. 

Mr. Verney for the plaintiff infilled that in equity the fuit 
ab.ited only againft the wife, aiul cited the cafe of Humphreys v. 
J-JumpbreySy 3 irnis, 349. there the bill charged, by w.>y of 
amendment, matters which arofe after filing of the bill, and 
therefore feemed a proper cafe lor a fupplemental bill, and tho’ 
this was pleaded to the bill, yet the plea was over-ruled, for that 
fucli matters may lie charged cither by way of fupplemental, or 
by way of amended bill. 

Lord Chancellor: I am of opinion that the demurrer ought to 
be allowed (2); for I t.ike it to be tho conftajil rule, that matter 
fubfcqiieiit to the original bill, nmft come by way of fuppicnicn- 
tal bill and revivor : befi«les the fuit abated intirely by the death 
of the wife j for the hulband who was before joined for confor- 
leftriaior, that mitv oiily, has an intereft now, and tho’ by the ftatutc of the 
^ 3* ^ fliall not abate upon the death of one defendant, 

not hurtthcrc-^ but fliall go Oil againft the others, yet it mull be taken with this 
by. reitridion; provided, the fubject matter of tlie bill is nut hurt 

by the dc.ith of fuel) defendant. 


Thougb by the 
8 ff'W. 3. a lull 
fliatl not abut- 
upon dcutb of 
one defendant, 
yet it inufl: be 
taken vi’-.h this 


(i) See v, ^enrs, poll. 3 vol. (a) Reg. Lih, A. 1736./»/. 211 
*17. 

[ 292 ] (G) BiU to perpetuate ^ejimony of Wltntjfcs. 

Vide title Evidence, Witneffes, Prof, 

Bill, Videiiiia Award, 


Bill, V<de title Anfivers, Phas, and DemurcerSt 
BiU, Vide title Amendment. 



CAP. XIX. 




I5onti0 onu 0i}lf(3;atfoit0. 

Ramfden v. Jachfon, ftWiytheift, 

» 737 « 

inUBANNAH Ramfden having entered into a bond for the Qfo 
payment of a confiderablc fum of money to the defendant at voionury 
her death) in the nature of a legatory dirpofuion of fo much fe- bond for the 
cured by bond, and the defendant having obtained judgment on j*^"**^* * 

the bond againfl: the plaintid* her executor, the bill was brought afier(he”4iM‘h 
by him to have the bond and judgment fet afide, fuggefting there “f the oWigw 
was no confideration for entering into it, and that it was obtain- 
ed by improper means. fition 

Lord Chancellor: I am of opinion againft the plaintilF on the 10 * 
merits that the bond is a good one, and therefore the only quef. 
tion will be on what terms the plaintiff fliould be relieved againd 
the recovery at law, and fome relief he is clearly intitlcd to, the 
judgment being for the whole penalty of tlic bond. 

For the plaintiff it was infilled, that he had a right to be re¬ 
lieved not only againft the penalty, but llkewife againft the prin¬ 
cipal fum in the condition of the bond, or part of it at lead, it 
being fuggefted that there is a deficiency of pcrfonal aHets, and 
the plaintiff chargeable no further than he had affets. 

The fail as to this was, that the plaintiff here pleaded non ejl 
faSlum to the bond at law, and had a verdiil againft him, and 
judgment in the ufual form, de bonis tejlatorisf fed mn de bonis 
ftropriis. And it was admitted the plaintiff in this refpecl ilands 
exailly in the fame light as he would at law, and the queftion is, 
whether, when an executor pleads mn ejl faHumy non njfumpftty 
tfc. and vcrdicl againft him, that will not amount to ai. adinif- 
fion of aflets, or if after fuch verdicl, he may ftill defend him- - - 

fell, by denying aflets, and that nutter be controverted .. .i the I- ”3 J 
Ihcriff’s return to a fire fieri inquiry or otherwife. 

Mr. Fazakerly for tlie defendant infifted that the verdiil was 
an admiftion of aflets, and that this cafe was the fame with a 
judgment confefTed by an executor, or had againft him by de¬ 
fault, and upon his memory referred to a cafe in SaHrld'h Re¬ 
ports, w'here it had been fo ruled: He admitted the executor 
was not chargeable de bonis propriis in refpeft of his ialfe plea, 

.which he faid, and it was agreed by Lord 0 .<ancellcry held only 
in the cafe of ne unqiies executor pleaded. But that the executor 
in this cafe having thought fit to put his defence on the denial 
of the execution of the bond, and not having pleaded plene ad- 
minifiravity or .by plea admitted aflets to fuch fum, and riens 
ultruy &c. or made ufe of any defenre of that kind, he cannot 
now refort to any fuch.matter, or have the benefit thereof by any 
fubrequciit proceediqp;. that executors were in this rc'peft only 

(l) Ude Drahefad v. tf'ilkes, pofi. 3 vol. 540. 

VoL. I. U 2 


upon 



»}3 ' ‘X$onO0 anti i^d%at{att|i. 


Ramibin V. upon the fame foot with all other perfons, and nothing is better 
Jackiom. eftablidicd than this rule, that no advantage can ever afterwardar 
be taken, of what might have been infilled on by way of de¬ 
fence, and pleaded to the aflion: Nothing pleadable /laif darriett 
continuance^ which was in tjfc at the time of the plea pleaded: He 
obferved likewife that the difability a defendant at law w'as un* 
dcr, of making a double defence, gave occafion to that provifion 
in Uie ftatute for the amendment of the law, the 4 Ann, c, 16, 
f, 4. with regard t6 pleading feveral matters •, there was no oc- 
cafion otherwife for any fuch law in the cafe of executors, nor 
any reafon for purfuing it now in thofe cafes, though it is every 
day's pradice; For if an executor, after a verdick againft him 
on fuch a plea as this or any of the like kind,, may afterwards 
fay he has no alFcts; that method of proceeding will be equally 
beneficial to him, and there would be no occafion ever to apply 
to the court for leave to plead plene adtninifiravitj and any other 
plea. That the executor here might have applied to tlie court 
tor leave to plead double, but not having done fo, the cafe Hands 
upon the fame foot it w'ould have done l^fore the a£l. 

Lord Ctancei/or: I agree with Mr. Faznkerly, the llatutc for 
the amendment of the law is quite out of the quellion, the name 
of the cafe hinted at by Mr. Faznkerly, is Rock v. Le’gNon, Salk. 
31c. but on looking into that cafe, I find the rcfolutlon there, 
goes only to a judgment had againft executors, either by con- 
felfion or default (t), but no further 5 that the rule is in general as 
has been laid down, that advantage cannot be taken afterwards, 
of wbat might have Ijeen pleaded to the adtion ; as for inrtance, 
in the cafe of z feire facias on a judgment, nothing can be plead¬ 
ed thereto, winch might have been pleaded to the adlioJi; but 
though I am inclined to think the verdidl was an admiHiun of 
aflets, yet I will not give an abiblutc opinion, becaufe the caufc 
mult be poftponed at prefenr, in order that the will nu y be 
produced, and the ftate of the all'ets laid before the court, and 


the dil'pofition by the teftafrix of her real and perfonal tftate; 
r 2g4 } the fadt, wdiethcr there were alicts or not, being difputed by the 

iiSririSt (»)• 


chlon. 


A voluntary 
bond in equity 

. Hull be poft« 
poned to debts 
on Ample coji- 
tra&, .ind if 
claimed for mo¬ 
ney lent, and the 
perfon f:in in 
proving his conlider. 

^Chati. 17. 


N. B. The bond againft which the relief is prayed, being a 
voluntary one, it was admitted clearly it mutt be pollponcd 
in equity to debts by limple contract (2), and ;;!fo that where 
btnid is cLiimed in conlidcration of money lent, and the 
peribn fails in proving his confideration, he ihall not be ai- 
iuwed afterwards to let it up us a voluntary bond {^). 

itioi), i: cannot be fet up afterward, as a voluntary bond. {i) IVcc. in 


•'(1) Skelton V Ila'vlif', l ffilf, 158. S. C. Hid IJ2. pi, 4 S. C. Crt^ev. 

(a; Faitbpard v, 2 Reoic, Ca it/np. Taib, 153. Blount V. 

Xoa. S. C. 1 Ef, Ab. i4jt fi. Ij;. Doughty, poji. 3 vol. 483. 

ThI, 



‘Sohtt^ anti SDUfsatfona. 


This point coming on again, whether the plea of mtt eflfaBum Ramspik v. ' 
admitted aflets, Lord ChaticdlorlicXA and faid he had feen Jackson, 

Lord Cliicf Jufticc Holt\ report of the cafe of Rooh v. Leighton^ Ifan cKccutor 
where the very cafe now in quejlion was put by HoH Chief Juf- Und, 

tice, who faid the law was the fime as in the cafe of a judgment aaj not fjene ajm 
by default a^ainll an executor, though that is not mentioned in 
the repott of the cafe by Sidleld (i). rfccr’v'fd^a”*** 

take advantage . 

of wliat might have brim iilf.<ded to the a«ion. The plr:i «f »■.„ rjt fa^„tm #nly is an 
of afl'cb, and held llie fame ai in cafe of a judgment by default ajalnil an excLutor. 


Decreed that the plaintiiT fliould be rdievcil agalnll: the penal- Can be relieved 

ty of the bond, on payment of principal and inlevell, vS’r. with- 

out any regard'had at all to the tjucllion, whctlicr the cxccu'.cr bmXVy paying 

had afllts or not to pay fudi principal and intcreiL pri.aip.Und in¬ 

tun, d, without 

rcg.ird to his h-vlng .'ifets or not* 
(i) See Eri'iiig v. Piias, 3 Durn. Si I'^id 6Sj. 


Michaelmas Term, 1738. 


lioiwr V, Sirad/in. 


c.^d'.-i I ;‘)a re- 
I f , though 

\\ .vaii>UC CO'*** 


A n cbllgcc gave a rdcafe to one of the obligors in a bond, Cafe iSj. 

the bill bivuglii by the rcprcl'cn.tativc of the tjbligcc, and a reUafM'i one 
likcwifc by a trullcc uinicr tlic aliigiimcnt of this bond, for ihc go** -s are- 
fum ciiii'llrioncd '.o Ik- p.id by the bi'iid. *'■“ 

*riic t!cicp.d.:;it inliiti by way oi that a rclcafc to cnc co- a^ai Lw (i). 
obligor, it a rdtale to a!l. 

L'ji tl Chtuialtor: 'i’lu re is no doubt but a rdcafe to one* obli- 'i’vh re there is 
gtjr is a reieafe in t-ijuiiy to both, -js wcil as in law ; but i: there Xo'j'’- 
be an aillgnMii lU t>f ihv, buiul in ti.i'd for the bandit <n oil eis, fji odicn, jr^ 
precedent to ib.; vileaiV, ihough the ai!ignn'/Cii; be witli or 
imt eou'hiit wiil l-.e .1 niaiL)i.il qndlion, r tiu- 

oMig -e coiiltl vtleafe, or il it could op.-rate to the rcKaiti , ;•!< I.t n-- 1.1101, it 
mull be pvefi;m-od to have notice 01 tliis .dnenn.-ci-.t, bdn- ii.nv ''**1 ■‘'nate- 

r ir ,1 - in- » • i- I S“-rtoil, 

felt a truilee in tlie aiii;;nrnent, ana every njan is iuppoiLa to be vt..,;. -ihe 
conuiant of a deed to which he is a party oti-g i uouijre- 

1 <- l'.*, or ir It 

could op-rUf to ihu leuMfi-o, U!. he is .1 tiuHce in tin aHig-imcnt. Every m.'.ii h fu^. ui.-j 
Sutiiif.iiii. ot 4 uoi’d, to vvtKc.i he ia hiouelt 4 paity. 

Jlis I ^ortlfliip ilireded that the caufe Ibeul.l f!:'.r.!! ever till tlic [ 2^^ ] 
<l<-'feiul.'.nr hud anf'Veieil to the date of the id- .il*- j for it d'-.^s 
not appear :il pvi fi-ur, whether the rde.ile was prcecileiit or fu’o- 
foijueiit to the ailignment, 

(i) Skep. Tjinicb 335 liar. Co. l.it. W, 237. Sh^, v. port. 3 vol. 

*32. a. note 1. Ex p.7;-,v SiKitb, 1 I*. 91. 


Athm V. Fayr% 


fc/r.- 


'hs 


Vide title Lilli wul.'r the Diej/Jeni BiUi 'f D^C' verv, r.r.d herein 
tf whut there Jhall ee a IJhi.very. 




■ yanary the 
^ l8ch| 1750. 


CAP. XX. 

bottomree T5ont0. 

The Earl of Qtijierjield Executor of Zpttuer v. Janfon* 
Vide title Catching Bargain, 


CAP. XXI. 

Canon ILaUi. 


y»«f the 9th| 

1737. 


Sir Henry B/ouni^s cafe. 


Cafe 164, 


T OR D Oiancellor: A fuit was inflitiited in the court of 
chivalry againft Sir Henry Blount^ baronet, for afliiming and 
ufurping arms, ^c. aS'his own proper arms, which neither he 
nor any of his family ought to bear. In the progrefs of this 
caufe, an allegation w'as exhibited by the deiendant, letting 
forth that all pedigrees whatfoever mull: be figned by the proper 
hands of the parties, requelling fuch entries to be made in the 
books belonging to the college of arms, and then objefts to the 
validity of feme of the entries in the faid books, as not being 
figned, and therefore no credit to be given to them ; but this 
allegation was rejefted by the jutlge of the court of Chivalry, 
and the defendant petitioned the court of Chancerv, in order 
to obtain a commilfion of Delegates to determine the faitl ap- 
* r 3 peal} on the other fide tliere is a crofs petition, iniilting that no 
appeal lies but only from a definitive, or final interlocutory dc> 
cree, having the force of a definitive fentence. 

Lord Chancellor: I obferve no objeflion has been made to the 
jurifdiflion of the court of Chivalry, but only an appeal from 
an aft of that court in their ordinary jurifdiftion, and therefore 
as it is not infifted on, in Sir Henry Blcunt'i petition, it mult be 
tlirown out of the cafe. 

There arc two qucllions arifing upon the prefent cafe. 

Fi^. Whetlier an appeal will lie from any fcntcncc of the 
court of Chivalry, except a definitive one, or from fuch a fentence 
as is termed in the Civil law, gravamen irreparabile. 

Secondly^ Whether tills particular fentence of the court of 
Chivalry, is a gravamen irreparabile. 

The cwrt ef admitted on all fides, that the court of Chivalry 

chivalry ptacead prbcced according to the rules of die Civil law, except in cafes 
omitted} and there they are governed by the courfe and cuftom 
EwVexcept ia of chivalry and arms, and it is fo laid down in 4 &, 425, 

M tl^^y fO iccorduiy to the coarle tad cuftom «i (hivalry and 


There 



iCamiittaiii 



There hath been no precedent cited in the arguing of this cafe Biovxt'i . 
as to the cuftom or courfe of the court of Chivalry in this parti- 
cular refpe£l, therefore it muft be brought under thefe rules of 
die civil law . with regard to appeals, that is, fo far as the Civil 
law has been admitted in England, 

By the Canon law, you are admitted to appeal from all gric- Bythecanoniaw 
vanccs in general, but in die Civil law only where g>ava//«/i ^ ai» appeal 

irreparabile* mitted from all 

-r gnevancesuge* 

neraljbutaatht 

court of chivalry is governed by the Civil law, this court will not grant a commiflion of 
upon an appeal from any interlocutory order of that court, except only wlierc there is a definitive fto« 
tence, or fuch a one as is termed in the civil law, gravamen vrrefarMe. 


'I’he authors npon this head are very numerous j but to fliew 
that this has been allowed in England^ I fliall mention only 
Qark's Praxis Curia Admiralitatis Anglia^ who is an author of 
undoubted credit, and very full upon this head. His Lord- 
Ihip then cited fcveral inttances out of die 50th and 51ft 
chapter. • 

Thefe rules arc extremely clear, and very applicable to the 
prefent purpofe; for fays the author, although the party pro¬ 
pounds exceptions to witnefles, and die court of admiralty re¬ 
ject them, yet there can be no appeal j for in die appeal from 
the deliuitive fentence, you may equally propound the fame ex¬ 
ceptions, nor arc you precluded from it. 

This is the rule then of the Civil law, in the proceedings of 
the court of admiralty, and founded upon very good reafon, for 
clfc it would make caufes there unncccllarily tedious, if appeals 
fhould be allowed upon every trifling or fuppofed gricx'anee; 

This had great weight with me in the argument, and upon 
fearth made in the court of admiralty by both fides there is no 
precedent to be found of an appeal of tliis kind. 

Doctor Paul citeil a calc of Grundel and others, againlt Cawne 
and company. 

'I’his fuir commenced in the court of admiralty in J.u-iary C 2Q7 1 
1705, and heard at the delegates in March 1706, it was Wught 
for wages due to the plaintills as mariners, and prayed that the 
defendants might fet forth, whether they were owmers of the 
Blip Speedwell^ bound on a voyage from the port of lAnthtiy to 
tlie EaJ Indies ; tliis libel or fummary petition was admitted, 
and the defendants gave in an aiilwer upon oath, but infiiled thev 
w'crc not obliged to difeover upon what voyage the Ihip was 
bound, bccaufe it woulil fubjeft them to the penalties of the 
Batutc of the l o IVill. made in favour of the Eajl India company ; 
bat notwdthftanding the judge of the court of admiralty decreed, 
that they fliuuld make further anfwcr as to their refpeftivc in- 
terefts in tlic faid Ihip, and whether they were or were not 
owners at the lime in the fummary petition mentioned. From 
this aft, the defendant -.ippealed to the delegates, who pro¬ 
nounced againft the appeal, remitted the caufe, and condemned 
(iiiwne and company in cods* 


114 






|(tavst*a 


£*98 j 



But this difl^rs widely from the prefent caic} for the judge of 
the court of admiralty there had committed an error, w'hich was 
gravamen irreparable, for if the defendant had anfwered, the 
caufe would have been at an end, for, by the confefllon they 
muft necelTarily have made, their own anl'wci w'ould have de« 
ftroyed them. 

In the cafe of the earl of Coventry in 1701, agalnft Gregory 
King, which was in the nature of a criminal profecution, for 
having contrary to his oath, and the duty of his ofllce, as Lan- 
cajler herald, caufed the arms of his father to be impaled with 
falfe arms, {jfe. King gave a negative anfwer to the libel; but it 
being infilled on behalf of lord Ccv«;/rv, if/ng’s anfwer lliould 
be on oath, fo far as he was obliged by law to anfwer, it was 
alledged by the defendant that the faid libel contained criminal 
matter, and therefore lord Coventry & petition ouglit not by law 
to be admitted, and prayed the fame to be rejedbed •, but the 
judge decreed he fliould give his anfwer on oath to fuch of the 
articles, as he w'as obliged by law to anfwer. Upon an ap« 
peal to thef*court of delegates in 1702, tlicy allowed the appeal 
from the interlocutory order. 

This too is very wide from the prefent cafe, for if King had 
made a confelTion upon oath, the caufe would have been over; 
and therefore it •vin'i gravamen irteparabile, and cannot be ufed 
as an authority for Sir Henry Blount, for his cafe depends upon 
different circumflances. 

Then the queilion will be, Whether this decretal order be 
gravamen irreparabile. 

By the laws of the college of arms, all pedigrees entred in 
their books, mull be figned by the parties requetting fuch en¬ 
tries to be made, and all the ancient books are fo; and it has 
been held, that no pedigree in law is good without it; and then 
Sir Henry Blount goes on, and applies this to books produced in 
his caufe. 

This is rather an allegation of a matter of law, and mull nc- 
celfaTily be open, even after a «lefiniiive fentence, nor will Sir 
Henry Blount be precluded from any advantage he may make 
of it before the court of delegates; all courts liave a right to 
enquire of their olliccrs, what is the ufual pra£licc ol rheir 
courts} this is the conllant method in the King’s Bench, and 
at trials at nifiprius\ in i Salh. 281. it is laid down, that upon 
an appeal from a definitive fentence, the judges tlelegatcs will 
certainly admit of this very allegation or allegations to tire like 
cfre£l. 

The prefent cafe is not nc?r fo llrong, as the inllances put by 
Mr. Clark in his Praxit, &c. who is clear of opinion, that in 
the inllances he mentibtis no appeal would lie. 

An objeftion was taken in the arguing of this cafe, that the 
Lord Chancellor, upon a petition for an appeal, is not to try the 
merits of the caufe; this is undoubtedly true, but then the Lord 
Chancellor mull determirfe, whether an appeal will lie or not, 
tliough he will not enter into the merits, or decide whether the 

judge 






judge of the court of chivalry has properly rejcAcd the alle¬ 
gation. 

It has been faid there can no great mifcliicf enfue, if fuch a 
comminion Ihould iflue out of tlie court} but what weighs with 
me is the making a precedent for future applications to Chan¬ 
cery of this kind; for it would be of mifehievous confequcnces 
to allow of fuch dilatory appeals, becaufe, as tlie court of admi¬ 
ralty proceeds by the fame law, it would be an authority for 
fuch fort of appeals from the interlocutory orders of that court, 
and would create great expence and delay, and tlie fuiturs there 
are too ncccintous for the moll pait to allow of any alTecled 
delays. 

For thefc reafons I am clearly of opinion, that there is no 
foundation for Sir Henry BJon/it's petition, and therefore it mud 
be difmiiied. 


BxOVMT't 

Cafe. 


Jjiies V, Bougett, 


March die jodi^ 
* 739 - 

M r. Bougeil inllituted a fult in the eclefiaflical court, up- 

on a contract of marriage, againfl Mrs. Ann jubert^ who gn^vedby**or 
pending that fuit intermarried with the appellant; a fcntcnce intewfted in ■ 
was pronounced in favour of the contrail, a child of that mar- 
riage was born, and the wife was dead. court miyhine 

Mr. Jones^ who with the child was very much intcrcllcd in acomnnmon^ 
this fcntcncc, iluiugh no party to the ori}:inal fult, pciliioned h» w*rnopwtf 
fur a comininion oi delegates to review the fcntence on the fta- totheorigunl 
tnte of the 25 Hen. 8. 

Upon eltirig-fevcial .luthoritles from the canon anti ceclcfiaftical 
law, where perfuns a»;;;rie\Ld hy, mid iiiteveiled in a feiitence, 
may luve a toininillion of delegaios to review, though no parties 


to the original fuit. 


A commiiiion was dirccled. 


C A P. XXII. 


[ 299 i 


CTatcicr. 


FAruarj dm 

Snee and Baxtety AiTignccs of Tollety a Bankrupt, Plaintiffs, a3d» *7«’ 
Prefc'jty and others, Defendants. 


Vide title Banbrifpty under the TVivifiotif Rule as U Principal Mtd 

PaSler* 



CAP. XXIII. 

Cafesf. 

(A) Where they are mifreported. 

(B) An Anomahus Cafe, 

(C) Cafes imperfeSly or denied to he Law. 


(A) Where they are mifreported, 

JftvaAer the JBoycet V. Cotton, 

»|th. *7J». 

Vide title Portiofiy where the Cfe of Cave v. Cave, 2 Venit 508. 

is mentioned. 


(B) An Anomalous Cafe, 


Vfotmiir the 

•4*» *7J*- 


Beycot V. Cotton. 

Vide title Portion , where the Cafe g^Jackfon v. Farrand, 2 Vein. 

424. mentioned. 


t 3003 

ytmoary the 
tadt 1753 * 


(C) Cafes imperfehly or denied to he Law, 

Lx parte Coyfegame. 

Vide title Banhrupt under the Diviftony Ride as to Annuities under 
Commiffions if Banhruptcyy where the obiter Opinion in Mileb v. 
Williams and his Wtfey i Wms. 255. is mentioned. 


Aand^ the Ex parte King. 

* 7 i 0 * 

Cafe l66, T determined in the cafe of Pope 

V. Onfowy 2 Fern, 286. whae A. had two mortgages, upon 
■ different independent eftates of the mortgagor, one u defic cut 

fecurity, and the other more than fufficient: that the mortga* 
gor ffiould not redeem the laft, without making good the deH- 
cicncy of the other fccarity. 

Qf Lord Chancellor faid he was not fatisffed that this was the 
> fm V. Onftmy eftablifhed rule of the court, and upon looking into the cafe above, 
; * found it very imperfe£);, and therefore declared he would not 

' ' have it cited for the future, till it had been compared with the 

entry in the Regiftcr's office (1), and faid farthet he was very 
apt to believe that the tenements were parcel of and held 
of the manor of Valcy and that was the reafon Lord Cowper fo 
determined. 


4ki for thefu' 

tun compircd 
the Rcgi» 


1 :^ 


(1) The Editor has not been able to 
with' this cafe in the Regifter’s 
BbC (eeVurfyt V. Pvreftyy 1 Feru. 


%•). Shuttlewertb v. Le^wUi, ibid, 245. 
Metgrave v. Lt H'Ae, a Fern, 207. Biom* 
ley V. Uammond, z Cba, Ca, 23. 
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Cafe iS’j* 


J 


The Earl of Chefia-fidd and Others, Executors! 
of Jtihn Spencer^ Efq} - J 

Sir Abraham 'JatiJfeny Baronet, — ■ ■ ■■ Defendant* 

Lord Chancellor^ 

C The two Chief Jufliccs, 

Aflifted by < 'Phe Mailer of the Rolls, and 
^Mr. Juftice Burnet, 

The 17th of 

S OME time in the year 1738, the defendant was applied May 173S, de-'. 

to by Mr. Bnckwell on behalf of Mr. Spencer, to advance ^ yi-m 
and l“nd iMr. Spencer 5000/. in confideration of which he would «r,aa*dthe^e 
give the defonJant a feeiirity to pay him 10,000/. at the death ^*7 “ojt * b<m 4 ' 
ol the late ditehcfs of Aiarlborou^hy in cafe Mr. Spencer fhould ° ^ ' 

furvivt* htr 5 the defendant defircd he might confidcr of it, s3,ooo/. coadU 
wliicit he did accordingly, and being again applied to, to lend 
the 9000/. on the terms afmefaid, the defendant at laft con-^ tli,,, 
fentctl thei-. to, and on the 17th of May^ 1738, carried the defendwt, *t oe 
9000/. in bank notes to Mr. Spe/uery and p.iid the fame to him, 
who thereupon executed to the defendant a bond dated the the Ducheftef 

fame d'.y, in the penalty of 20,000/. conditioned for the pay- 

n;c;n of 10,00 d/. to the defendant, at or within fome Aiott 

time ■.'liter the l)iicai.r.'s death, in cafe Mr, Spencer fhould fur- furviveher, but 

vivc her, bin not olhcrwil'e. not otherwife. 

The Duchclsof M-.rl:' r9U"b died tlie iSth of OPlshe' 1744* Duchrft 
and in the mdiith of Jhicnil\r fi»Ilo\ving, on the defendant’s dc- 
livi-ring to Mr. Spencer tlie bond above mentioned to be cam elled, moluhrfzlffm- 
he executed a new bond, whereby he became bound to the de- following, 
fendant in the penalty of 20,000/. conditioned foi^ to 

the defendant of 10,000/. with lawful intcreft on the 19th of to Mr. Spencer 
April then next, and at the fame time executed a warrant of 
attorney to impower a judgment to be recorded againft him in ec'utedanewowe 
the King’s Bench, at the defendant’s fuit, for the faid 20,coo/, in the penalty rf 
on ihc laid bond ; the defendant, by virtue of the faid warrant 
of aluirnev, c.mfcd a judgment to be made out on the faid bond « ^j,eX. 


againll Mr. ^vi.rr, at the defendant’s fult, for the faid 20,000/. fondant of 
to be recorded in the King’s Bench of Hilary term next enfuing 


the date of the faid bond. 


lawful intereft^ 
on the 19th of 
jipri/ant, uii 

at the fame time rfaeewted a warrant of attorney to Impower judsment to be recorded agatnft him it 
B, R, for the ao,cuo /. which \va* done acn .dingly. 


In the month of JX 
vitation of Mr. Spencer. 


)eretnber 1745, the defendant, by the in-1745, 
■, being with him inliid lioufc at H'lndfory 


in part and on 
the iilt otMarii looot, noK.- 

hc, 





> J!ad,ofCRSs. he, on the 14th of that month, gave the defendant a hill for 
TtavtiLov. 1000/. on Hoare and Cojnnaiiy, in part of the detendant’s debt,, 
'* ’ and on die axil oi March following lent the defendant 1000/. 

more by his lleward. 


On the 19th of the 19 th of June Mr. Spenrrr died; but before 

Jgnt, 1716, hjs death made his will, and, aftci payment of his debts and 

' ^befotf^hi* gave all the refidue of his pcrf01r.1l dlate to be at 

. deathmadebis his fon’s difpofal, the pT..fent .Mr. Spencer, provided he left no 
will, and after younger citild, and appointed tiie plalniitrs to be guardians of 

exccutors ill trud for him duiing lus mino- 

hdue of his per- rity* 
fonal eftace to 

hit fej], ud appointed plaintifT. his guardians and execotort in trull, during his minoili)'. 


The executors of Mr. Spencer, finding his fpccialty debts 
ve^y confulerthlc, and th.it I'uth as' were upon fimple con¬ 
trails only, wi'.j.'i ii-'cwiib amounted to a very large fum, 
would receive but little fitisfadjon through the deficiency of 


Sill brought to 
he relieved 
tgalnA ilcfcud- 
ant’s demand its 
an unconfeiona-x 
hie bargain, and 
nfurious con¬ 
tract. 


teltator's affets, .iftcr payment of fuch I'ums as were really 
and bona Jide due on fpecialiies, brnught a bill to be relieved 
againii the defcnd.nu’s demand, -as being an uneonlVionabie 
one, charging that the condition Ripnl.iled by his Renvity w-as 
abfolutc, and uniepciuient of any otJicr contingency than that 
of a grandfo.'i of years of age furviving a grandmother of 
80; and as the period or point of time limited for the pay- 


^e court re- ment (which was in one montli after the death of the Dut- 

chefs) could not, by real'on of her great age and infirmities, 

mlty, andjudg- be rcmovcd to any great diilanoc, but was every d:iy approaoh- 

ment, by (Urea. j|,nr and in fact happened foon after; lo the reouiriiig fuch a 
ingtbe defend- , ^ r * ; r ■ .1 - i r / rr 

•nt to deliver up‘•‘‘•'S® 10,000/. for the t>rl)i'a( ancc of ?oco/. lor 10 

flMboodtobc fhort a time, being at the proportion of 2cc/, for every 100/. 

dTf^ ^ unrcaibnabic and ufurious contvailf, and fuch as 

lisiaaion oil the will never meet with the approbation or countenance of a 


Mdgment, upon court of equity, efpeciaily ivhere the demand is mailc upon 
plaliitift*what aflets of an infolvcnt pevkm, to the prejudice and defeat- 
Aimld be (tue at ing dof his Other juft and lioneit creditors, and of an inuint 
law but would hcir and rcfiduary legatee, and that the executing a new bond 
^** 7 s*there dcfciulant, after the death of the Dutchefs of Marlbo” 

was fr^abiiit rough, IS Only a continuance of the former tranfadiotis, and 

^aaJHitmrJi, partook of the original fraud, and that being an unriglitcous 
eafefarfrombe- ufiirious bargain ill the beginning, notlnng which was 
lo«a favourable done afterwards could help it, but on the coiitRivy, defendant, 
***’ in acquiring fuch new fecurity and judgment, and thereby 

fecking to conceal the true tranfadfion, did, as far as in him 
lay, add to tlic fird fraud, and ought to be rcllraitied from 
taking out execution on his judgment, till the court have lirll 
inquired into and determined upon the fraud, and therefore 


’tis prayed, that the defendant may be adjudged by the court 
to be a creditor of Mr. Spenar only, for fuch fums as he ihall 


appear to have hnd fide advanced, with intcrelt from the tiinc of 
advaitcing the lame, after dcduciing what he hath received, and 

UMt 



that he msfy be decreed to come in, and receive a fatisfa^lion for E»ilofC»»i- 
thc refidue of fucli principal luras only and iiitcreft, paripajfu ’j*xJ*J* *** 
with Mr, Spencer's other creditors, according to the nature of his 
demand, and for an injundion to (lay his proceedings at law till 
the hearing of the caufc*. 

July the 21 ft, 1747, the injundion w'as continued upon the 
merits till the hearing. 

Mr. Neel for the plaintUFs, 

• I'hc qneflion is, Whether or no the executors are intitled to 
be relieved, on payment to the defendant of the principal really 
advanced, and legal interell? 

Cotitracls of fhia nature can be founded only on two principles, 
extravagance and diftrefs on the one part, and the exorbitant dc- 
lire of lucre on the otlier, and taking advantage of the necelhty 
of the peilbn hoj rowing. 

Mr. S/'iwtr, by a riotous courfe of life, run bchind-hand; 
and it in proved he owed above 2c,oocl. At tins time his chief 
dcpcndance was on the Dutchefs dowager of Matlhrcu^h^ who 
wan then *8 years of age, beyond tlic common date of man’s 
life, and Mr. rr himl'elf <>it!v 30. 

It can bear no douh: bur riiefe were the only motives and prin- 
cii’les of Mr. Sf-en,rr\ application, nor any doubt but the view of 
f'-euring to liiiiirdi fo larg<^ a gain on fucli a probable contingency, 
wore llie motives of the di i'cndant; for, to ufe the words of a 
great autlior, it was an abui.d int fliower of cent.per rent, 

‘fPe drfendmtfuvs it HVtn ml rf hi fi.el.in<[y hut an upplieutkn cn the 
pni't ef Mr. Spencer, and that be v/v/r a Jlranker t» his perfon and 
his nJaiviS but, nolwithft Hiding his pretences, he cannot be 
faid to be ignorant from tlic moment of the propofal to him j for 
his olleriiig fiich an exorbitant advantage, ipokc llronger tliaii 
a thiHifand circumllanccs, tliat Mr. Spcncir was ntceftitous, a 
tratifaclicn too unequal and enormous to bear the light and 
therefore the defendant was fixed upon to carry it on widi fecreey, 
for fear, if ftich a trat-fachion lliould Ivc publickly known, , rid 
come to the ears of the Dutchel's of Aiirlborongh, it might be 
prejudicial ti) his fuiuri hopes. 

Mr. .Spencer was ■/•vi .rge to difp'ife therr-f, fays the di/enduntf ' 
and might iiJ? as hr thought pr.prr, ns he n\is lui jiir:s; hut not- 
vvilliftaiidiiig this, as the Dutchefs of Muritjiyagb was aliv'C, 
and liis fallier and niothcr dcail, ll:e Hood in loeo paren/is, atid 
confeqncntly he had a parcjjtal dependanee on her, and there¬ 
fore, for' fear of her knowing it, he durit not feck a remedy 
againil this iniquitous bargain, bccaufe of the rifque he run ot* 
divulging the fecrct. 

The defendant mull know Mr, Spencer to be in diftrefs, for 
a man of afllucnce and cftaie could have got money on the com¬ 
mon terms, aiuhthcrefore the projiofal itl'clf fpoke his lituation, 

'hhis is become a cafe of publick concern, as it tends to die 
ruin of many other families; hut then^ fiys the dfeHdant, confdtr 
the rifque I rtin\ if it turned out I'gitinji tne^ 1 hud Irfl my money. 

When 1 compare the ages ox the perfons, one 78, the other 30, 

’til 



»ti5 ji to call it a rifquc} the Dutchefs of an age few arrive 
indeed no one would wifh to arrive at. This is certainly 
not a fair and juft tranfaflton, but unequal) and therefore re- 
lievable in a court of equity. But then the defendant fays^ Mr, 
Spencer, though only thirty years of age^ wat of a wak and decayed 
eonjliuaiony and therefore there was an equal chance whether he jur- 
vived the Dutchefs of Marlborough, 'rids was an after-thought, 
for Mr. Backwelli examined for the plaintiff, .does not fay it was 
at all confidercd at the time. 

•Tis proved in the caufe, that Mr. Spencer was then, and feme 
years before, and after, of a robuft conftitution, prior to«»his 
marriage naturally fo, but by an improper condu£f brought into 
a decayed ftate. But^ fays the defendanty all thefe ohfervations are 
out of the cafcy as Mr. Spencer, after the Dutchefs of Marl¬ 
borough*/ death gave a new bond, and warrant of attorney to enter 
iudgtnent, and therefore became a common creditor. 

The original bond was to pay 10,000/. if Mr. Spencer fur» 
vived the Dutchefs of Marlborough. "When he gave the fecond 
bond, he was not free and at liberty, nor did he know he could 
be relieved; and this fubfequent tranfafliun is, therefore, no 
confirmation or fain^ion of the original bargain. 

fays defendant, it is no fraud. Though it be not fo in 
the particular fignilication of the u'ord, yet if it be unjuft, in 
its nature exorbitant and extravagant, this court have confidercd 
it in the nature of fraud. 

I M'ill mention cafes of this complexion, in vrhich the court 
have proceeded on thefe principles, wlicre a contract has been 
exorbitant and unequal, and have relieved, though nothing 
illegal in the cafe, as where avaricv, ha^ appeared on the one fide, 
and poverty on the other; and have aUo taken into their con- 
fidcration tl'.c fatal tendency futh cafes have, with regard to the 
publick. There are likewife other cafes in which the court has 
determined a fubfequent aeT: fhall not cllablilh a eontradl original¬ 
ly bad. 

The cafe of Wet‘Thomas Meivshcloxc Lord Haresurt’, there, 
5 /V'rhomas in fmemortiuges, inferted a covenont, that if the 
i/tterejl was not paid puuFtnally at the day, it Jhould f cm that time, 
and fo from time to time, be turned into prineipal, and hear inlinf. 
Upon a hill filed, the Lord Chancellor relieved the mortvjigors 
againfi this covenant, as unjufi and eppreffive [i). This cafe is 
mentioned in Befaneput v. Dajhwood, before Lord Talbot, Ca. in 
Eq, in his time, .40. 'Fliis, faid he, in giving his opinion, is 
an authority in point, that this court will relieve in cafes which 
(though perhaps ftridlly legal) bear hard upon one parly; the 
reafon is, becaufc all thofe cafes carry fomewhat of fraud with 
them} I do not mean fuch a fraud as is properly deceit, but 
fuch proceedings as lay a particular burden or haidfliip upon 
any man: It being the bufinefs of thi.s court to relieve in all 
offences againit the law of nature and reafon. 

• <. 

■ (1) So Lord OJfulfion v. Lord Tar- fonehau -b, *44^. Set Tbsrahill r. 
muni, 1 Salk. 449. Broadway v. More- Evfitit, p-jl. 2 vol. 330. 
hlfiley* *47* Mrrfi»tlv, Fcathtr- 


% Vera. 



' I ’ ' 

, a Vern. 121. Wireman,v.Beakef K*.tinantfor Me% remainder BulofCHst- 
to his ftjl and every other fon in tailt remainder to his nephew B, ' 

B. enters intofeveralJiatutes to Q>for payment of ten for one upon the 
death of A. in cafe he died without ijue male in'the life of B. C# 
in the life of A. brings a hill to compel B. either to pay principal and 
iniereff or to befortclofed of any relif cgainf the bargain, B. by his 
anfwcr declares the bargain fairly viadcy and intends to abide by it^ 
and that he would feei no relief againf it, A dies, and B. brings 
a bill againf the enecutor of C. and nolwithfanding B.’s former an^ 
fwer, he is relieved againf the bargain, on payment of principal and 
intiref without ctfs. 

Wifeman was then 40 years of age, a man in bufinefs, a proc¬ 
tor in the commons, and yet the bargain was fet afide upon ge¬ 
neral reafons of equity, and puhlick inconvenience, a ftronger 
confirmation too there, than here, and yet he was relieved. 

James v. Oades, 2 Vern. 402. there A. borrowed 200 1 . g/'B, 
and gives B. a mortgage defcazanced, to be void on '&,'s pttywg A. 

40 r. per Him. fur eight years b^quaiterl^ payments", the court dfclar-^ 
ed it to be an agreement againf confcience, and decreid a rediuiption 
on payment f the 2oo 1. with fmpleinteref, and faid, if this Hiould 
be alloweil, it might he carried to nine years, a'ul fo on, witlt- 
out any Hint or bounds. 

So in the pnd'ent cafe, if the court fliould fay it would do at 
78 years of age, it niight as vi ell do at 90, and therefore no li¬ 
mits could be fet to it. 

'The cafe of Cnrwyn v. Milner, the ly/ie/'Junc 1731, before 
the Lord Chancellor King, 3d Wxns. 292. marginal note. There 
an heir of about 27 years of age, and who had a commiffon in the 
guards, horronved 5001. on condition to pay loool- if hefurvived 
kii father and father-in-law j hut if he died bifore his filher, or 
father-in-law, the lender to l:fe the 500 1 . The heir furvived his 
father and father-in-law, and was reliewd, though after he had 
paid the money, it being for far if an execution, 

I Vern. 167, Nott ■!•. Hill. A purchafer of a revetfon from 
an heir in the life of his father, at an under value was fet iftde, 
though if the heir had died hfsre hisfather, the purchafer would have 
If all his money (i). 

It mav be f.iid, Nstt's ivas the cafe of a young hiir, and there-, 
fere not like the prif.nt ; but that is not the foie reafon courts of 
cciuity go upon, but on general rules: however, for argument’s 
lake, I will fuppofc it to be on the firft principle, the Dutchefs 
of Aiarlborough may then be confide’‘cd in loco parentis. 

The AW ;7 0^ Arciglafle Mufehamp, i Vern. 237. Thomas 
liarl of Ardglafl'e for 300I. in i<S75, granted to the dtfendant a 
rent-charge of 300/. per ann. out of lands of lOool. per anp. to 
liold to the defendant and his heirs, and to commence from the frjl 
Aliehaelmas or" Lady-day after the LarPs death without ijfue male, 
afterwards the Earl fettled his efaie for 300I. confideration, to the 
ufe of himfelf for life, remainder in tail to all his ijfue male, remainder 

(l) 1 / tra. 271. S. C. 2 /Vra. 27. S. C. I Eq. Ab, 275. S. C. 2 Cha. Ca. tso. S, C. 





« ** plaintiff his utuU^ and then the plaintiff and Earl'Tha^ 

jAMitsK. * brought their hill to be relieved Oigainjl the grant of the rent- 

charge^ as obtained by fraud and praSlice^ after vahich bill brought the 
defendant obtained a rcleafe of that fuit from Earl Thomas, and the 
C 3 ®^ J EarVs bill was {Earl Thomas being dead) to fet aftde the grant 
and releaft^ upon payment of 300 1 . with inierejl. At the firjl bear¬ 
ing Lord Keeper North doubted it might be too great a violation on 
contra^ to fet it aftde } but upon re-hearings after fome days conf dera¬ 
tions he decreed a re-conveyance or rcleafe of the rent-chargCy and that 
the fame Jhould be fet afdcy and a perpetual injunction awarded^y upon 
the plaintiffs paying the defendant 300I. and interejl\ and the de¬ 
fendant obtaining a re-hearing afkrwardsy the Lord Keeper then de¬ 
clared he was fully fatufed with the decrees und that if he were to 
die prefentlys he would make ity andfo confirmed it. 

Tour Lordpip obfetves that after the bill brought for relief, the 
plaintiff releafctl it, therefore he knew he might be relieved j and 
on the bill brought by the uncle afterwards, the court vel’eYvd 
notwithftanding the rcleafe: for wherever it is a mifehief that 
affedfs the publick, as the prefent does, the court will, without 
regarding what is done by the private parties, relieve. 

I have coundered this cafe liitherto as an unrcafonablc and 
unconfcionable contradl, and that the bargain ought to he let 
afide upon principles of equity, regarding tlie publick; but I 
fhall now endeavour to flicw it U illegal. 

Lord Cdcs in his 3d Inf, ch. 70. 151. fays, If any perfon af¬ 
ter his death was found guilty of ufury, his goods were for¬ 
feited to the crown. Thus it Hood as an clfcucc at common 
law, but the flatutcs have indulged it to fuch and fiuh j’oinls, 
and yet whcicver there is an attempt hy a tr.ir.l'acllou to procuic 
an exorbitant gain, it is ccvrainly illt:',-!, and iniin.itt i i.d whe¬ 
ther it falls cxiuMly within the llatiiic of ufury, for Hill there is 
fomething unconflitutiona! and ilieg il in it. 

But I will go further, and imiH it is illegal within the Hacutes 
of ufury thcmfelvcs. 

ai Jac, c. ij,f 2. None fljail, upon any contraff, cliretlly or 
jndiredlly, take fi'r tlic loan of any money, t:^L\ above the rate 
of 8/. for too/, for one wliolc year, in pain to forfeit the treble 
value of the mon<y due, 5. 'I’liis law H'.all not be con- 

Hrued to allow the pradlice of ufury in point of religion or con- 
fctcncc. 

Clayton’s cafe, 5 Co. 70. a. Thep/ainilff requefed llcigy.'Aohb 
to lend him 301. and on communication betwixt thenis Rcighnohls 
/e/it Clayton 30 1 . 6 Dec. 34 Eliz. till the fecend cf June fAlow- 
ings to pay him for the principal and loan of it 33 /. at the ftul fe- 
cond of June, if the fon of the obligee be then alivcs and if he die be¬ 
fore tliefaid day, that then he pa! I pay him but 2‘J 1 . which wai 3 I. 
lefs than the principal. Rifolved by the whole ccurt, 'that it wm an 
ufurious contrail within the fatute, for the reefn given ly Vopliam 
on Burton’/ cafe, 5 Co, 69. that if it Pouid le.ont of thejlalute 
for the incertainty of the life, thefatute would be of I. tile ejffeil. 

I cite this to (hew that if bargains were coiilingent, and a 
tifque run, yet even dicn they have been held to be ufurious. 

So 



So in the cafe of Burton v. JOowphatitf Cro* Elizt where c«*t. 
A, agreed with J. S. to give him to/, for the forbearance of 
ac/. for a year, if B*s fon were then alive, it was held to be 
ufury by reaibn of the corrupt agreement, and it is the intent [ joy ] 
makes H foy .or notfo, a Anderfon ia i. pi. 65. S. Ct 

So in Mafon v. Abdyy 3 Salk. 390. the obligor was bound in a 
bond of 3001. conditioned to pay aal. los. premium at the end of the 
M three months after the daUy &c. and fxpenee in the poundy ut the 
end of fiM months as a further premiumy together with the principed 
itfelf in cafe the obligor be that livingy but if he dies within that time^ 
the principal to he lajl j adjudged this as an uftirioiis contrary becaufe 
there was a pofftbilityy that the obligor might live fo longy and there is 
an exprefsprovi/iotrto have the principal agaitiy in Carthew 67. S.C. 
adjudged upon a general demurrery that this was an ufurious contrary 
ai^l if fuch contingency of the death of a man in full healthy Jhould 
prevent the ufuryy contingencies might be extended to the death of two 
chorey and fo theflatute be of little ufe. 

We have full evidence to fhew the circumftances, and fituation 
of health of Mr. Spcnccry at the time the defendant lent the mo¬ 
ney, and Mr. Bnchwell examined for the defendant, fays that he 
does not remember that when he applied to the defendant to ad¬ 
vance the 5000 /. he faid any thing of Mr. Spencer^s health, or 
way of living, but on being prelTed to do it, faid he would con- 
fidtr of it, and coufult his brothers about it, and afterwards 
agreed to lend it. 

fohn Grrffllhsy a fervant of the old T)utchefs of Marlboroughy 
fays, that in 1738, Mr. Spmvr lay under great neccflltics for 
want of money, and did owe feveral debts to the amount of fc- 
veral thoufani! pounds; fpeaks too as to Spencer's expectations 
from the Outchefs, and as to his concealing his debts, and own¬ 
ing to him that he feercted thefc affairs from the Dutchefs, for 
fear it ftiould prejudice him in her favour ; and hurt him i.i re¬ 
gard to the hopes he had from her will. 

AflBthcr witnefs, lyUliam Lofthiy fwears, Mr. Spencer was in¬ 
debted to different perfons in or about May 1738, in 20,000/. 
and was not then able to pay them, or any part thereof; and 
that he took all polfible care to prevent the Dutchefs’s knowing 
that he was in debt, and likcwife to keep all other debts, tliat he 
afterwards contraClcd, fccret from her, for fear he ihould forfeit 
her kind intentions to him. 

It is admitted in the caufe, that Mr. Spencety in May 1738, 
was only 30 years of age, and the Dutchefs 78. 

James Napier wlio attended Mr. Spencer as a furgeon, fwears, 
that in and before May 1738, he was not of a broken conftitution, 
nor was his Ufe a precarious one, but very ftrong and healthy, 
and that he was likely to live many years, and that five years after 
this time he had a fever, butgotfoon well, and from i73^» 

1743. enjoyed perfeCk health; and JohtiGriJiths before men¬ 
tioned fays, that on afking the apothecary who attended him, as 
to his judgment of the Hate and condition of Mr. Spence/s health, 
he faid, if Spencer could refrain from chewing tobacco, and drink¬ 
ing drams, lie might (till live a great while, being born with a 
Voi. I. X better 



better conftitution than moft men j and feveral other perfons 
fwcar, Mr. Spencer enjoj^ed a gooti (late of health iu general, till 
a few months before hi» death. 

The Dutchefs otMarlbtrough CixcA Oiioher the i8th, 1744, and 
Mr. the 19th, 1746. 

Mr. Clarle of the fame Gde. 

I beg leave to infill that if this contrafl had been exa.^ 
mined into at law, it would have been confidcred there as an 
ufurious one. 

Ever fince money has been made the medium of trade and 
comrhcrce, all civilized governments have laboured to prevent 
exorbitant gain upon tlic loan of it. 

The llatute of die 11 Hen. ‘j. c. 8. was the firll a'£l that tole¬ 
rated the taking of intereft. By the 21 Jac. the courts of law are 
invelled .with a kind of equitable jurifdiuion, as it requires them 
to take into their confideration the particular circuniYtauccs'’or’ 
the cafe. 

I will lay down the inferences firll, before I cite the cafes. 

The intention of parties at the time of the bargain, will 
have great weight in determining the court, and if it is plainly a 
loan of money, then ufurious. 

Another principle is, that wherever a fecurity is taken for a 
larger fum of money than is really advanced, it is ufurious, unlefs 
the borrower, by doing fome collateral aft, might be at liberty to 
pay legal uitereil. 

Another principle is, that the whole fum mull be lent, or clfe 
within the ufurious ilatutcs. 

Moore 397. Beerker'Si cafe, cited in the cafe of jReym/ds v. 
Clayton^ as adjudged It: 11 , R. C. delivered wares of the va¬ 
lue of 100/. and no more, aiid took a bond with a condition to 
re-deliver the wares to B. within a month, or to pay lao/. at the 
end of a year; the obligation w.is adjudged void under the ilatutcs 
of ufury. 

This rells upon the intent of the bargain, and I mention it 
to fliew what opinion courts of julllcc had of contingent 
bargains. 

Burtotfy, Downhamy Cro, Eliz. 642. The intent of this was 
to have a fliifc. 

Burton'% cafe, 5 Co, rip. Roberts v. Trenwin^ Cro, Jac. 507. 

Coitrtl v. Harrington^ Brmmlo'W 180. Fuller's cafe, 4 Leon, 
208. but care is to be taken, faid the court in that cafe, tlierc be 
no communication for the loan of money, for that will make it 
ufury. 

Confidering the great number of cafes on this head, there has 
been an extraordinary uniformity of judgment in the judges of 
the feveral courts. 

Cmberb, 125. Mafon v. Abdy^ taken notice of by Mr. Noel be¬ 
fore, but I mention it again for the fake of what Lord Chief Juf- 
tice Holtizid. very humouroufly, You do run a great rifque in- 
sleed, not of the death of tlieperfon, but of die lofs of your mo- 

ncyi . 





ney, Mr. Jaftice Doddtrige laid in Roberts v. cafualty CH»i, 
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of intereil is ufury, but cafualty of principal is not. 

Thus it (lands upon the cafes j to apply them in their infer* 
• .enccs to the prefent cafe. 

'i1ic intention of parties at the time of the bargain, will have 
great weight in determining the court, and if it is plainly a loan 
of money, then it is ufurious. 

The only thing in view here, upon the firft communication 
bi-tween the parties, was a borrowing j for Mr. liarkurll exa¬ 
mined for the defendant fays, that when he applied to him, he 
alkcd him if he would lend Mr. Spencet the 5000/. on the terms 
propofed. 

'i’he bond itfclf is a dire£l fccurity for paying double the fum 
lent, upon the contingency happening} there is an agreement 
—too, for paying a larger fum than lentj another mark! and cri¬ 
terion ! 

\ Mr. SfienciT could not have delivered himfclf from paying this 
' fiiin,' by paying a lei's, becaufc the bond did not put it in his 
pt)wcr to do fo. 

Next, as to that part of the cafe which is hazardous. 

In none of the cafes cited, do the court enter into the dif- 
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culfion of the nature of the chance, but rejedl this, as being 
any ingredient, for not confidering the tranfa^ion of the parties 
as within the .icl; (nr if they (liould give this latitude, in the 
btiguage of ].ovd Chief Jullices Hoity &c. it would 

be to make the afts of ufury mere w'alle paper. 

Next; what ought to be the fate of this bargain,- now it comes 
to be cotifidered in a court of equity. 

In the firll place, this court will not lay dow'n any exprefs 
rules, how far they will go in relieving againfi fuch bargains, for 
fear it w'ould teach perfons, how far they nray fafcly go, and if 
tlicre is but a fp.irk of opprclfion, a court of equity will relieve j 
courts of equity too will make freer with tliel'e bargains, dian 
courts of law will do. 


In Syimtu/s V. Ccrl’cril/y Noy 151. The court mediated, by 
ob%ing the borrower to pay the principal only. 

'I'he principles now eilabllihed, were edabliihed with delibera¬ 
tion, and even two of the Judges who doubted of thefe princi¬ 
ples at firft, were forced aftervv.ucls, from tlic growth of this evil, 
to diftent from their former opinions. 

•I Chan. Caf. 276. Waller v. Da/t, before Lord Ncitinpham. 
Waller a ysnng gentleman and two othersy employed one Willis to 
borrow ^oo\. Willis ewp/ovr//Wiltfliire, who/poke Dalt a ftlk- 
man. and bougljt of him ftlks for 5001. ’The plaintiff gave bond and 
judgment for the money y Wiltfliire fold the fdks for 250 1. and kept 
50 I. for his hnd'W\\Vn*s pains t and paid 2001. to the plaintiff: 
^he defendant ne.ver treated with the plaintffy and denied on oathy 
that he eo)cr treat: d about the loan of wj/.vy, and dtpofed the ftlks to be 
of 500I. value or thereaboutSy but proof was given to the contrary. 
Decreed only lool. and interejly (quA:re, fr the itiierefy) atid relief 
againjl the defendant quoad rcriduum ( i). 


(i) See Bather v. P'^afommer^ 1 Bro. Cba. Rep. 149. 
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(4) Ante 305. 


(HraffDmfif'yafifafit. 

a (J'i&ff/f. Cfl/. 135. Bamey v, Beakf Lord Keeper North re¬ 
verted Lord Nottingham's decree^ as it was a hazardous hargain 
tnlyt and no proof f frauiy for coming recently out of a court 
of law, Lord North was at firft ftri£lly legal, but afterwards 
relaxed. 

Berney v. PiVr, a Fern. 14. ^Theplaintif being a young many and 
has father tenant for life only of a great edatCy which by his death 
was to come to the plaintiff as tenant in tally and allowing the plain¬ 
tiff but feantilyy he borrowed aoool. of the defendant in i^j^y and 
Mtered into two judgments of 5000]. a-piecoy dcfeafanced each of 
themy that if the plaintiff outlived his fathery and within a month 
after his death paid the dfendant ,^oool. or if the plaintiff Jhould 
marry in the life-time of his fathery then if heJhouldfront fitch mar¬ 
riage, during his fathers life, pay the defendant inter Jl for his 
5000 1 . the dfendant Jhould vacate the judgment, with this farther 
claufe in the defeazance, that it was the intent of the parties, if the 
plaintiff did not outlive his father, that the money Jhoulif nJt-i: re¬ 
paid. In \ 6 ’l()y the plaintiffs father died, and to be relieved againjl 
the judgements, upon payment of the 2000K lent, together with inter* 
ejly was the bill, which complained of a fraud, and an undue advan¬ 
tage taken of the plaintiffs neceffity, when in freights. 

The cauje came firjl to be heard in Hilary term 27 Car. 2. bjere 
Xort/Nottingham, who in regard thejudgments werefor money lent, 
and not for wares taken up to fell again at an under-value, and in re- 
fpePI of the exprefs claufe in the defeaaumce of the defendants lofing all, 
if the plaintiff died before the father, did not think fit to relieve the 
plaintiff againjl the bargain itfelf, without paying the 50001. with 
intereji from a month after the plaintiffs death. 

The caufe was re-hecaid befre Lord Ghanccllor Jeflerics, who 
made no difference in the cafe of an unconfcionable bargain, whether it 
be for money or wares, and though there was net in this cafe any 
proof of any practice ufed by the dfendant, or any on his behalf, to 
draw the plaintiff into this fecurity ; yet, in regard merely to the un- 
caifeionaldenefs of the bargain, ht reverfed Lord NottinghamV de¬ 
cree, and decreed the defendant Pitt to refund to the plaintiff all the 
money he had received f him, except the 20001. originally lent, and 
the intcrefl for the fame. 

In Burney v. Tifon, 2 Vent, 359. Lord Keeper North af¬ 
firmed Lord Nottingham*& decree, but added a mu retrahetur in 
exemplum\ what teemed to flick with him, was fettiiig afidc 
mens bargains. 

Nott V . Hill, t Fern. 167 (a). This was the cafe of a purchafe of 
a rcvtrftonfrom an heir in the life of his father, where if the heir had 
died bfore hisfather, thepurehfer would have lof all his money, and 
yet Lord Nottingham ufon the firjl hearing decreed a redemption, but 
on a re-hearing. Lord Keeper Guildford reverfed it, and Lord Chau- 
«//rr Jefferies reverfed Lord OviMiaxA’s decree, andcotifirmedLord 
Nottingham*/, declaring he took Hill’/ purchafe to be an unrighteous 
bargain in the beginning, and that nothing which happened afterwards 
eould help it, 

fohrfon executor of Hill v. Noli, l Vem, 271. the bill was 
irougt.l by IIIII*/ executor, fitting forth, that the dfendant was only 

tenant 
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Unant in tailf and had eevetuitited to make furihtr affmanef^ and Chei- - 

prayed he might be compelled to perform his covenant in f^de^ and be ■ 

decreed to levy a fine. Lord Keeper Guildford feemed hvw to remit 

from his firid legal notions^ for he denied the plaintiff any relief and 

faidthe praSlice of purchafing from heirs was grown too common^ and 

therefore he would not in any fort countenance itf and difmijfed the billf C 311 1 

end left the plaintiff to bring his aSfion of covenant at law. 

In the Earl oiArdglaffes. Mufchamps Lord Guildford remitted 
very clearly from his ftridl: legal notions ; nutny precedents in the 
Lord Elfmere’j, Lord Bacon’/, and Lord Coventry’/ times andfince 
were produced^ whereby itappearedy that unconfcionaLle bargains, which 
had been made with young heirs, had been fct afide by decree of this 
court, and after fime days conjideration had, he decreed a reccnvey^ ' 
ance, and upon a rehearing declared he was fully fatisfied in the decree, 

' and made ufe of this remarhable exprejfion, that if he were to diepre- 
^fently, he would mahe it, and fo confirmed it, 

. A ferics of precedents induced him to give the relief he did. 

Bill V. Price, 1 Pern. 467. fhe defendant had for many years 
^praRifed on young heirs, by felling them goods at extravagant values, 
ami to be paid five for one, and more, upon the death of their fathers, 
and had obtained from the plaintiff and two other young gentlemen, 
heirs to good ejlates, feveral fecurities, wherein they were bound ft- 
verally, and jointly, in ^ooo\, for paynuut of greatfums of money. 

Lord Chancellor Jefferies decreed the plaintiffs fecurity to be dtlivered 
up, 00 payment of what the defendant really and bona fide paid 
him alone', and for his own proper ufe, 

Lamplughv. Smith, 2 Pern. 77. IPifeman v. Beahe, 2 Pern ' 

121. before lords commiffioners. fames v, Oada, 2 Pern. 402 
before Bin John Trevor, Twifietonv. Griffiths, i IPms, 31c. be 
fore Lord Cowper, who grounded his opinion chiefly upon the cafe oj 
Bcrney v, Pitt, and fold that Lsrr/Jefferies’/ decree, Jlandlng there 
/hewed that every one thought the fame was jujl, and that tr ‘re w.ts 
therefore no attempt in parliament to reverfe it. 

Lord. Chancellor King in Curwin v. Milner, as well a;'. Lord 
North, tho’ llriftly legal at firft coming to the Seal, determined 
in this cafe againil the bargain, tho’ an exceeding ftrong one. 

1 ffiall mention only one cafe more with regard to the pre- 
carioufnefs of the bargain, Lawley v. Hooper, Nov. 19, 1745* 
before your Lordihip (1), The plaintiff a younger fan, and intitled 
to an annuity of 200I. a year for life, out of the ffate of his elder bro^ 
ther, being involved in debt, and a prifiner in the Fleet, and having 
m uther means of delivering himfelf from a gaol, than by difpoftng if 
the wisole, or part of the annuity, fold to Mr. Davenant tjo/. a 
year, part thereof, for lo^ol. In the deed there was a provito, that 
if at any time the plaintiff Jbould dfire to repurrkafe the /aid thitc 
fourths of the annuity, andJbould give fix months, notice to Davenant 
in writing, of his intention fo to Jo, and at the expiration of fucb 
notice, pay Oavenaiit, hisexecutirs. See. loqo/. rAt'w Davoiuiiit 
was to re-mffgn to the plaintiff or his ajftgns ; after this deed was iii~ 
grtjfed, and when all parties were met for ilse execution, Davenant 

(i) Pefi. i vol. ayS. S.C. 

X 3 




of Ctltl- 

'..VtariXLB <a. 
' jAliilStK. 


C 312 3 


$f 0 fd upon an indorfmentt and to heifigntd hp the plaintiff that in 
cafe heJhottld rtpurchafe the faid three fourth parts ^ the fameficuld be 
upon payment of 1050 1. and 7 ;!. and all arrears^ which the plain- 
tiff charged heeonfented to by reafoh of his dijlreffedcirctmjlances. 

Dnvenant being dead^ the plaintiff brought his hill for an account of 
what was due to the dfendatit for principal and interejl of the 
10-ol. and what defendant bad paid for the irfurauce of the plain¬ 
tiff's lifcj whit h by the bill the plaintiff fnbmits to allowj and thatj 
tt^n payment of what Jhould be due^ the dtfendant might re-afftgn the 
faid anntiiiy* 

Tour Lordjhipf upon the circumftances of the cafe, thought this 
was, and is tu be taken as a loan of money, turned into this 
iliape only, to avoid the ftatutc of ufury, and that it ought to be 
fet aiide as a fale, and made a fccurity only, and that the plaintiff 
was intitled to redemption on payment of 1050/. with legal in-' 
tcreft for the fame. 

Thus it ftands on the cafes; and the rule they go b y is ^thy 
unconfcionablcnefs of the bargain, and the inconvenience to the 
publick, for they fpeak of it as a growing evil. 

Thefe cafes, and principles, obviate the obje£iion that, from 
the anfwcr of the defendant, may be prefumed to come from die 
otlier fide, as that Mr. Spencer was not a young heir, nor fup- 
pofed to be in neceflitcus circumftances, for he had fcveral thou- 
fand pounds a year. 

Many of the cafes cited, were not determined on the rule of 
relieving young heirs, particularly the Earl of Ardglaffe v. Muf- 
champ and others. 

Mr. Spencer’s expectations were as great from the Dutcliefs of 
Marlborough as if he had been her fon, and flic mighty have been 
coniidered as a mater-familias Handing in loco parentisy and he as 
£Hus-familias. 

A man who has a confiderable eftate, if his expcnccs exceed 
Ids income, is a necefiituous man, where he is under difficulties of 
railing money, and is in great want of it j fcveral witneffes prove 
the great ftreights Mr. Spencer was in, but this evidence is not 
the only evidence, for the contract itfelf fpeaks it, nor did any 
' of the cafes cited require evidence,, that he was neceffitous: In 
Bsrncy v. Pitty tho* no proof of practice ufed by the defendant, 
or any on his behalf, to draw the plaintiff into the fccurity, yet 
Lord yfferies reverfed Lord Nottingham’s decree. 

Suchoargains are always done in fccrct, and if the court was 
to require proof cxtrinfick to the bargain, it would be faying at 
once we cannot relieve. 

I {hall confider next, as to W'hat the defendant may infill with 
regard to the hazard. 

The inequality is extremely great, the Dutchefs of Marlborough 
was 78 years of age, and Mr. Spencer wzs only 30; there is 
evidence of his health brought down as low as witnin ten months 
of his death, and of his being of a ftrong conftitution for many 
years before this bargain, his life was infured only in 1744* 
which could not have been done, if he had been in a bad ftate 
of health. 

In 



In the cafe of marriage-brocage bo;idsy the court does not 
cree for the fake of the plaintiS, Uicaufe they may be'faid to 
a£t periidioufly, but to avoid tlie iiiconveuieucc w'hich would 
otherwife happen to the publick. 

'i'hc fat tie as to the cafes of bonds to women of bad cha- [ 313 ] 
racier (1). 

'riic iainc as to premiums of attorneys,,and guardians by , 
clients, and infants after coining to age, Liiu v. Law^ before 
Lord Titlbvt (a). SeliL'yn llb/teywoed, aothuf O^jbir^ ^743 ( 3 )# 

ShepUyv. U'o0i!lM>Hf,‘, 17th of March 1742 (4). Fierce v. IVaringt 
before L,orCi Hardwickc (5). 

On the lad point, wJiethev the fubfeqnent afls have cdablilh- 
cd the barg<nn, the t^afe oi-dde v. Gil/bom, 3 lVt:u. 290, is ex¬ 
tremely drong in favour of t!ic plaintirf Qile. T!\rc rl, having 
■ 500/. given him by liis uncle in cafe be furvhed the tedator’s 
} wife, fells ii for looi. to be paid by per fnimim, but that if 
♦he u'llatijr's wife dioiild die before A. and the legacy become 
due, in fneh cafe, the red of the money is to be paid M’ltliin a 
year then next; A. docs furvive the tedator’s wife, and knows 
the legacy was become iluc to liiin, and being fully apprifed of 
the whole fact, condvms t!ie bargain j lie lliali be liound lLerehy\ 
and yet Lonl Taib^t faid, that, had all depended on the fird 
airignmem, he would have fet it afidc, as being an unrc.’.fonablc 
advantage mad; of a nroeflitous n;a*i. I’ltt after Mnriin was 
fully apprized of every thing, and yet chofo t»> execute a deed of 
confirmation, and not ti;e lead fraud or furpnze appearing on 
till’ part of llio defemlanr, it was, he faid, too much for any 
court to fet all this afule. 

'I’herc A man was iniircly f.ii-Jarisy and did not oxve the re- 
Icafce a groat, and ihcrcl'oiv his act was merely voluntary. Here 
Mr. SpciiciT was iiuleblcd to ‘ya/'jjen upon bomi (the Dutoliefs of 
Marlb'.r'iugh being dead) for tbe payment of the money, and 
therefore was in his power, and the new bond and judgn.-ittonly 
a f. qitel of what was done before, and mult be taken to be upon 
the fame cireiimdances, and as was faid in the cafe of Bi- neyw 
Fitty is no excufe, Imt rather an aggravation. 

As to the dcfoudaiit’s faying in his aiifwer, that Mr. Spencer 
did not at all want to fet aWo the bargain, hut defired him to get 
a bond, and judgmciU, foiiluvith for the 10,000/. he owed 
him, the cafe of iVifcman v. Ihnhcy is very llrong. 

'I'hc prudence and policy of the courts of law and equity here 
do no more than what other nations have dene in the fanie 
cafes. 

Dig, lib, 14. t, 6 , lex t. Verhn pitatiifccv/ulii Mn-'t ihnimii kee 
funt i ne ci/iy qui filiofan-ilias muiuam pecuniam dedipit, etiam P'Jl 
nwrtem parentes ejus, up us in pote/latefuijfety aPlh petit ienue Jarelur\ 
ni feirenty qiii.pejfnno'extmphfaenenircnty vAillius psjfe filii-jiurdlias 
bimm mmen expcflata patris mortejieri. 


(1) Poft, 333, notes. 

(2} Ca. 'Itmp. Talh, 140. j P. If'", 
391. S. C. 
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(4) /’«/?. 2 vol. 535. S. C. 

(5) 1 Fe/i 3£o. S. C. 
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. Ztex 3. fee. 3. It ouiem film finatufimfultum ^endHf qui mu» 
^«iU»LB «• tttam pecuniam fiitfiamliha dtdki Nam pecan tee ^ta pernichfa pa* 
jAititxH. f.ffjiihus eerunt vifa e^. 

Lex 14. Etiam/i-verbis finatufionfulti filii continerentuTt tamen & 3 * 
in perfina nepotis idetn fervari debere* 


Junt the 19/i 
,» 750 * 
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The Earl of Chejlerfield verfus JanJfin, 

M r. Wilbraham for the plaintiffs made two points. Fhjlf 
Whether this is a good contraft in point of Isv/ r 
Secondlyt If good in point of law, then, Whether a coin t of 
equity can, upon its principles and powers, relieve againll this 
contrail r 

Our laws nllo'w'^ a certain moderate profit to he taken for mo¬ 
ney, but if we exceed it by any fubterfuge, or what is called a 
fliift, if it be for a loan of money, atls of pr.rliamcnt have rc- 
fclndcd a contradi of this kind, tho’ it has fomething of a chauct 
in it. 

Lord Chief JuHtice Atiderfin^ in his fecond report, 15 pi. 8. 
fays, Where there is a borrowing of money, and a communica¬ 
tion for intereft, the devife to have beyond the rate of 10 per 
cent, is fraudulent, and within the 37 Hetu 8. 

It may he obje£led in all cafiis of contingency, where greater 
than legal interell is taken, thefc have not been held to be ufuri- 
ous, and bottomree bonds will perhaps be mentioned. 

But thofe are regarded chiefly in refpedl of trade, and that is 
their principal foundation of being allow'cd. 

The ftatate of 21 Jac. makes ufurious bonds void in as many, 
cafes as poflibic;. 

The life of a gentleman of thirty is by this contract fi!t againft 
a life of feventy-eight i and a wager, whether that life will laft 
beyond this, mull at the firll view appear to be greatly for the 
advantage of the lender: I hope therefore the court will fee it in 
the light of a lliift or fubterfuge to avoid an a£l of parliament, 
made with a good defign, and within the meaning or intention 
of the llatutes of ufury. 

If Bopping a commerce of this kind, which is become a 
growing evil, will be of publick fervice, it is time for this court 
to interpofc: by thefe forts of contrafls men pledge their cBates 
before they have them, and before tliey know the value of them ; 
110 one, who has a prefent power over his fortune, ever makes 
contraiSls of this kind. He who has money at interell or in the 
Bocks, he who has a real eftate in fee Ample, never deals in 
this way, which lliews ’tis the neceiruy of the cafe that forces 
them to have recourfe to thefe methods, and ihews too that this 
fort of commerce muB generally be pra£lifed by young and un¬ 
experienced perfons, who have expedlations of fucceeding to 
the old. 

It is an obfervation generally true, and a melancholy truth it 
is, that mankind have not near fo mUch regard to grtsat rever- 
fionary inconvenieucies as to fmall prefent gratifications 1 young 

men 
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incn know not how to eftimate what they ne?cr fdf the benefit “f c«t»l; 
of, anti by this fort of traffick, their eftates, like their pteafures 
are gone before they arc enjoyed.' That this commerce pro¬ 
motes and encourages extravagance, that extravagance in gc-. 
neral is contrary to the policy of tlie law, is not to be difputcd, 
becaufe men fpend not their own, but the eftate of others j for £ 3*5 3 
generally, in the ruin of one of thefe great prodigals, a large num¬ 
ber of poor creditors arc included. 

I admit that againd this fort of extravagance there is n.o im¬ 
mediate remedy in our law; the Rotnem law put their prodigals 
under curators, prodigo wlerdu'Uur rerum fiuirt.in admitiiflmtb. 

The niagiliratc has no fuch power here,’tis tiue ; but this flisv/s 
the wifilom and utility of the rellraint. 

Wliat is the of this extravagance? A trade of annuities, 
of juncltms, of /o/f ohitSf is cdablithcd as a flaplc, to encourage 
young gentlemen to undue thcmfelves. This commerce has been 
exclunurd againft ever fince I knew the world, anil mankind 
’ have wiflicd that feme flop might be put to it. W Iiccvit en¬ 
gages in ihcfe fchemes, his ruin is pronounced not far (<)li and 
by thtfe means tlicy dcllroy tlicir ellates, though they iptnd but 
half of them. 

How far then this fort of contrail may be regulated by a cemt 
of equity, is the nevt cenfuieration. 

The law in cafe of ufury refeinds the contrail qw^nd the bor¬ 
rower, and gives a forfoiiuie I'f treble the value of tlie loan. 

This is fivcrc! A court of equity raodtr.itis the c.ife, ailows the 
lemlcv tlie loan, and inttvcil lor it wliilll lent (i) •, bnt prevents 
liim front receiving that unjull price, which hi. avarice had let 
upon (he rifquc he run. Upon thefe piinciples ii is to h- eoo- 
fuleivd, wlietlicr this fpccies of contrails is noi wiihiu die re.i- 
foning of other cafes, which bear an analogy to it, and j;ovei li¬ 
able by the fame rules. 

'J'Jiorc arc contrails of fevcral kinds tsliiili are not fun .•red to 
prevail. Marriage-brocage bonds are fet aiiile, tinuigh mar¬ 
riage be fairly procured, thou it is a great fervice to ilie party 
who gives fuch bond, tliougU^he man and woman are Imth of 
age, and no difparagemcq,;sf and though they neither of them 
difapprovc of ihi* marria^J In tlie cafe of Hull v, Fctfer, Pari, 

Cafes 16. the Uoufe ^ Lords, on account of tlie thuigerous 
eonfequeuces to famjlfes, reverfed a decree of the .Lord Keeper’s, 
who was of opini^' not to relieve again ll a marriage-brocage 
bond. J’ 

If contrails ^fowed to be good at lavi'-, have been fet ahde in 
equity, becai^dangerous to families, a Jortkri they fnould Iw fo 
where they^oe deftrutlive to families. 

The wpilfciple on which this court has fet afide contrail.? with 
youngi^irs, is where they have fold their revcrfions or reinain- 
dc^or bound themfelvcs to pay unrcafonablc fums on the death 
^ their anccdors. 

(i) So I Vef. jao. 2 V'ef. 489. 567. 2 Bre, Cba. Rtp. 648. 

1 » 



In tlic cafe of Twi/frto/i v. Griffithiy i Wms, 3 lo. Lord Cowpcf 
rclievetl againft an agreement to fell a reverfion at an under price, 
dichrhg that thefe bargains were corrupt ami fraudulenty and tend¬ 
ed tj the deJlruBwn and ruin of familicSy and that the relief of the 
court ought to he extended to meet fneh corrupt pruBicesy and uncett- 
fchnidde bargains. And in Curwin v. ATdner, Lonl King grouiid- 
cil hirnfelf on this, that the court would fet aftdc contraEls of this 
hind, where the perj'on contraBing had expeBatieiis after the death (f 
I 316 3 another. And in the cafe of Cole v. Martiuy 3 Wms. 293. lx)rd 
TalbU fald, 37 ’rt/ as to the cafe <f young heirs making bargainsy it 
, was the policy of the nation to prevent what was a gryiuing mifekif 

to antient fiiuilies, feduciug them from a dependence on their ana forSy 
and therefore the policy of the nation has thought fit to fet afdefuch 
bargains with young heirs. 

This is the general psinciplc, a man if he has any reverfion, in 
cfTcvl fclis ir, and the prelent cafe tallies with thole 1 have nien- 
tioned, in all the pcinieiousconfetjucnces. 

■VVh.it inconvenience thcji can arife in putting a flop to this 
trade ? for as it is the fame fort of men wdio are concerned in 
every one of thefe contracts, the laying an embargo upon tliis 
commerce will not at all hurt the conflitution -y for they arc only 
fuel to extravagance. 

'I’he defendant, in hi.s anfwer, objeBs the plaintiffs are mi 
inti tied to relief, becaufe there is no pretence of fraud, 

I. do not fay there is any, but public inconvenience alone 
may induce the court to interfere, though there is no apparent 
fraud. 

It is inffed too Mr. Spencer was not a young heir, for he was 
thirty \ but althougli of that age, yet not old enough to manage 
bis fortune, fo as to keep w'ithin bounds. 

Mr. Twifleto:; was 34 at the time his comra£l w-as made, and 
vet th.e court did relieve him notwithllanding. 

'i'hough it be true Mr. Spencer was no heir to the Dutchefs of 
Marlborough, yet from her conftant declarations he was looked 
upon to be quaft her adopted heir; the defendant confidcred him 
as fuel], clle why fiiould he be more able to pay at her death than 
at any other pcriotl ? So that he was qnnf heeres, and as an heir 
has only a ground of e.\pccfation, if Mr. Spencer h.ad the fame, 
that is a foundation for a court of equity to relieve. 

Mr. Spencer was indifputably the foie favourite the Dutchefs 
of Marlborough had ; her common exprelTion was, Jcuk is no 
beau, nor is be a courtier, but he if an honef man. I never was 
but four times iu her company, and yet 1 heard her make diis 
obfervation every time. 

The next objuTnn, that Mr. Spencer was not under thofe necef 
files that pcrfiis generally are, who enter into thefe fort of contraSisy 
tind that this is the main ingredient in the relif given in rafes of this 
nature. 

Bur tlte fa£f is clearly otherwife j he who has a great eftate, 
but lives at double his income, w'ho has a multitude of footmen 
at his gates, but more duns, is poor, is under prelfing neceffities} 
k is proved tlut Mr. Spencer owed in 1738 above 20,000/. and 



Vras under the p-eatefl; difEculties; and is not theevid^ce ot Mr. of ‘ 

BackweUi that he had hawked this propofal about, the ftronged ^ j*Aj!»»**r* ■ 

proof of his extreme neceflities? Whoever fuftcred a trallick of 

this kind to be made publick, unlefs he was neccdirous? Did 

Jtc not run a much greater rifque than the defendant ? Did he 

not rifque his whole expectations ? He may be faid to be poor 

who is in debt, and cannot pay ; nor do I know an inftance of 

a perfou’s granting a p'Jl obity witliout his being reduced firft to 

the created extremity. 

'The Itijl oljecVon is, that Mr, Spcnccr, though he lived a yfar [ ^17 J ' 
and eight months after tic death tf the dtiuLjs, yt he never thought 
proper to feeh relief againft it, but on the emirary ratified the 
bargain. 

As to Mr. Upeneer's not fecking relief agninft it, it is no won¬ 
der, this was in the tenure of a debt of honour, a debt depend¬ 
ing on chance, and the falt'e notion of lionoui which prevails in 
the world, would engage a man to pay tJiis fort tsf debt, whilft 
the poor creditor who furnitbed him with the very bread he eats, 
is turned away without a penny. 

'Mr. Speueer had tic't a fum of money li-fl him undior the will 
of the dutehefs of Aiarlhrsnvh, but onlv a larac invclimcni to be 
laid out in land, fo that here was an immediate patmctil to be 
made to the defendant, and no pcrfonal ail'ets to anl’wer if, and 
though the vents of his ellatc were great, and with good (economy 
might have cleared him, yet there muft k.ivc been .1 length of 
time lirfl. 

1 life thefe arguments to fliew, Mr. Speneer was under the 
fame prcilure he was before, with tins aggravation, the debtvyas 
become greater, and no money could be railed oil bis elialc, but 
by rents and piolirs. 

i d'l !i''l tlnc'w out anv thing againd the perfo’i of the tVfend- 
ant, 1 o;dy prcls the relief in tlii.'. cafe, for the f.ike oi I'di'. .T/rf/t- 
rrr’s tradclhien, who as they arc <mly limplc contradl creditors, 
have no ciiance of bring paid any other way. 

1 !.iy it down as a rule, that this fpecies of traiEck is a publick 
inconvenience, and as it grows into a trade and commerce, I 
know of no method but the appliraiion to tliis court to remedy 
it, for it is of foch a complicated nature, that even the legifla- 
ture cannot help it ; and therefore as this court can (uily meet 
the mifclilcf, wc hope they will give their alhflancc to put a Hop 
to it, atid relieve upoji i!ie terms prayed by the bill, on paying 
the money really lent only. 

Mr. Cr&iiile of the fame fide. 

The quedion in this caufc is in faft between tl’c butcher, 
baker, poulterer, and other tradefmtn oi Mr. Spencer, and the 
ufurer. 

The relief that is prayed by (iiis hill, never prayed before in 
any bill, that this contrail: Ihnuld be fet alide here for ufury. 

But the defendant infills this coniracl is not illegal, nor 
ufurious. 

From the 27 C, 2. to this time, there r.re not above two de¬ 
terminations at law on ufurious contrads, and tlic reaicn is. 




V, 


thU court have under the notion of frauds taken cogni2ance of 
thcfc cafes. 

Draper v. Dean and Jafiny Fincl^s Rep. 439, ^eplaintiff 
lent Sir Roljcrt Jafon loool. who for fecuring the repayment there-- 
of with inttrefy mortgaged the lands in the hill mentionedy and 
aferwards the defendant- Dean fet up feme pricr incumbrances to 
defeat the tnortgagCy and particularly a Jlatute of 5000I. againjl 
which the plaintiff now exhibited his bill to be relieved, for that 
r a 18 1 the defendant Dsan having fumijhed Sir Robert Jafon in his fa- 

^ ^ *' theids life time with goods, and with five hotfes, valued the fame at 

2500I. for which this Jlatute was given, but that the horfes and 
goods were afterwards fold by Sir Robert Jafon for aSol.' which 
was the utnajl value thereof. The court declared this to be a cafe of 
great hardjhtp, and that dealings of this nature ought to be difeeurag- 
edy and that if Sir Kobeitt Jafon had been the plaintiff, he migst 
have been relieved: however they decreed an account, and to compute 
what was due to Dean /or horfes and goods, and the real value therc- 
tf to be fold, at the rejpeblive times when the fame were fold and deli¬ 
vered, with iulerefi from fuch time, and on payment thereof, the 
Jfatut'e to be vacated (i), 

■ Here was a mofl: corrupt fcandalous agreement, and one 
would have thought they could not nnfs the ftatutes of ufury, 
in a cafe undoubtedly within them, and yet not infilled upon. 

Ld. King in the cafe of Girwin v. Milner, ntight very well 
doubt whether he could give relief, becaufe, tho* they argued 
very prettily on the circumftances, and fraud in the cafe, that 
♦ was not fulficient to fatisfy him ; but if he had happened to fix 
upon the fieady balls of the ftatutes of ufury, he would have de¬ 
creed upon an unfiiaken foundation. 

I will confuler the cafe next upon the ftatutes of ufury, and 
whether this is not fuch a fiiift nr device as is within the fta¬ 
tutes, a (liift to avoiil and evade them. 

The preamble to the 37 //. 8. r. 9. fays, Where before this 
time divers acls have been ordained for the avoiding and puntfiment of 
ufury, pnd of other corrupt bargains, fhfls, and chevifances, which 
aPls have been fo ohfeure, as to he of little force or effePl ; for refsr- 
. tnaticn thereof. Be it eniicled. That all and every the faid aBs Jhall 
from henceforth be utterly void. 

I'he third fe£lion is, Thai noperfon of what ejlate, degree, qua¬ 
lity or condition foever, by way or mean of any corrupt bargain, lean, 
exchange, chtwfance, Jhift, or interefi, of any waies, 8cc. or by any 
ether corrupt or deceitful way, or means, or by any covin, engine, or 
deceitful way or conveyance, Jhall have, receive, accept, or take in 
lucre or gain, for the forbearingyor giving day ofpayment, of one whole 
year, if or for his or their money, &c. above thefurn ff lol. in the 
hundred. 

The fifth fe£lion. If any perfon Jhall do any thing contrary to thdt 
fiatute, he Jhallforfeit the treble value of the wares, and other ihiagt 
fold, &c» 

See Waller v. Dalt, i Che. Ca. zj 6 . Baiierv. Vanfimmer, 1 Bre, Cba,Rep, 149. 

ThU. 
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This was the firft ftatute that allowed any lueradve intereft, E**ofCii«*- 
the cotihrming flatute of the 13 Eliz. ch, 8. makes 37 H, 8. ^ 
perpetual. 

'i’hencomes tlie at Ju. i. r, 17./ 2, ** No pcrfonfltall 
** take for lo in of monicb, above eight for a hundred for one 
•* year, fsfe.” 

Every iliift, device, to evade the (latute of ufury falls 
within this ftatute. 

The queftion is.. Whether, at the time of this contra£l, Mr. 

JanJln did not mean to fecu.e hlmfelf a larger intereft than tlie 
itatutes allow, if he did, it is a void bargain. 

The cotmporanea espojuto is properly laid down to have the r j 
moft weight, and the judges, at that time, were fome of the gtea> 
teft men that ever filled the Bench. 

In cafe, 5 Cv. 70. it is faid, every device, ihift, f^r, 

where there is an agreement or communication lor loan of mo* 

. ncy is within the ftatute of ufury. The concurrent opinion of 
the King’s Bench, Common Pleas, and Court of Exchequer, 
that Clayton's cafe is a right determination, and the judgment 
there within 12 years after making the ftatute of Elizabeth. 

Cro. hltz. 643. Button V. Dovonham^ a nnjlake or omijjionin 
th Jlnte of this i ife ; but Lutw. 469. in Mafon v. Fulwood has 
redtified the error; for fpeaking of Button v. Downban^s cafe, 
he fays, I have fttn th intry in the roily by whuh it appeals that 
as vsell th intei ejl as the pt tnapal was in hazardy tJoough it does not 
fo apptitr in tht books whue tin caft, u repotUd. 

Bottomry is not a comniunication for the loan of money, but 
a paitnerlliip for the honeft intention of feeking a livelihood by 
trade, and a plain diftinfVion in Hardris 418. Tho caie of Joy 
V. Kent, an artinn of if up n an obl’gaUvty (.md honed to pay jfb 
much montyy if fiu h aJhip t tin ’tied within fi\ ni'nfhsy ft an Oftuid 
VI Flanders to London, nili h was 11101 e, by th tLrd p f, t’ 
the li^al inteiijl of the tnom^y and iffl'e do not ithmiy thin tie ob-- 
ligation to bi void. The dijmdant pUaded it wat a lonuyt igree- 
niinty and that the obligation was tnthd into by aviity to eaalt the 
Jlatute of iifuiyy and the penalty theriof. Lei d ( huj Baron Hale 
held clearlyy tlii bond is not witf'in thefatutiy for this ir tie tom- 
men way of inj. I antey and if this were votdy fail /v, by th Jlitute 
of itfuryy tradi would bi dijltoyedy and not lih th laf y wb-ieth 
condition f a bond n to give Jo inuih moneyy ijJiuh or Jiuh a pi rjin 
be then altvey for thie is a leitainty oj that at the ti-ne'y but it 
ts unieitaiHf and a iifialtyy whether fiuh a Jhtp Jhall exit 
return, 

Fuller^s cafe the 29 Eliz, a grant of an annuity, not within 
the ftatute, for no coinmiinuation of lean. 

Bedtngfteld’i, cafe, the 42 Eliz. the principal there fuppofed to 
be rifqucd. Noy i^\.S\mmjnds v. Cjikenlly 9 Jic, i. j 1 i.nt^ 
charge of 20I. per aim. fr lool. fii tight years on a iMi»r,/tcfi 
yet Itfuryy if on loan, tho' pnnupal in hazaid, 

Roberts v, Trcmain, 14 fur. 1.1 lid ufuiy tlough sicantm* 


gency. 
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Kin5; v. Drury, a iro. 17. Na ufury where in the power of 
grJhtor to avoid, 

Gr.ingc V, Swain, 3 Jac, 2. Principal m hazard^ Lutw. 464. 

Mafnn v, Fulwooii, Lutw. 469. Principal alfo m hazard, 

Mafon V. A'idy, 3 Salk, 390. Pi tncpal there alfo in hazard, 

Mr, /itterne'i Gintral (aj for the dciendanl. 

The tounftl lor the plaintiff would, in « 1 k firft place, fetafide 
this contrail as ufurious, and if not void at law as ufurious, yet 
it is intiiUd ought to be fet aildc in equity, as improper and uti- 
confcionable. 

It is in vain to lay down a rule to rcflnin cscry man, and 
es'cry family from rum, while the law allows eveiy perfon to be 
fufiet till by his crime or his contrail, he cc ifes to be fo. 

As to the firll point they have been plcafcd to make f Lpal 
ttftiry^ it’s nmclty docs not recommend it much. 

T^e notion of ufury originally wa-. the taling any foit of 
pnemium, for the loan of money; but as the law llando no\\, 
it la taking an illegalprxmium only; the ilatutes forbid i higher 
pnemium than the legal iiuereil. 

’’ITie ftatiite of the 21 Jot, l. c, ly,/, 2. None Jball upon any 
centraP, directly or tndiri&ly^ tale for the loan of an^ moneyf Or 
ether eommodiiieSf ithove the rate f%\,for loo\for one whole year^ 
in pain tofo, fit the tithle value of the vioniy, or othir th.'igs Imt. 

In order to make it ufury, thcie mull be a loan of money, 
whicli money is alfo to be repaid, and there mull be a prxmium 
for the loa i of that money more than 5 per nit. 

Nor (hall any aitliicial contuvance whatever evidc the (Ittutc, 
and if this contracl is a colourable agrtement only, to avoid the 
ilatutes of ufury, and :s really a communication for the loan of 
money, it is within the ilatutes. 

But this is no contiacl for a debt due, when it depends upon 
a contingency that may T>evcr happen. 

Serj. Pleas of th C, v, LJ i. th, 82. of TTfury, 

fc. 16. “ No contrail is uiuiious, by winch the lender runs 

the ha/ird of loling all hi■> money, both j iitu.ipal and intcrcil, 
** as in the cife of Lttcmry,*' 

C10. Ji'li/. Bcdiniield v, Alliley, A. dtlivered to B, tool, who 
by indenture covenanted with A. to pay to ivc y cue of A’j ihldnu^ 
which t^en werCy and Jhjuld be l<'> iig at ten ytau eid, 801. A. 
having then five daughitny and foi affinamc v,oitfa^,d a niaiury 
end wits bound in a fatute tf 500I. it is not tifitryy bat a nnie tajual 
bargain, 

1 mention the cafe of Roberts v. Treniainy Cro. Jai. 507. for 
the fake of Mr. Juftice Doddendgi'a obfervation. If, faid he, I 
lend lool, to have 120/. at the years end, upon a cafualty; if 
the cafuilty goes to the intereft only, and not to the pitneipal, it 
it is ufury, lor tlie party is fare to have the principal again, come 
v/hat will $ but tf the inter^ and prim ipal are both in hazard^ it is 
tiot then ufury. 

Cro. Jac. ao8. Sharplcy v. Hurrcl. J /hip going in the fijb- 
ing trade to Newfoundland, {which voyage muf be performed m 
eight months)y the plaintif gave tloe defendant 501. to repay 601. 

upon 
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v^n the return ef the Jhjp. to Darkiiomh) and by leakage or tempejl Iwlof CHks. 

pe fiould not return in eight months^ then to pay the principal money 
(viz. 50I.) enly^ and tf Jhe never returned^ then he Jhould pay 
nothing. All the court heljf that this is no ufury within the Jlatute^ 
for if the Jhip had jlaid at Newfoundland, two or three yearst he 
was to pay but 601. upon the return of the Jhip\ and if Jhe never 
returned^ then nothing \ foa^ the plaintif run a haeoardrf having lefs 
than the intermit which the taw allows^ and pffily neither principal 
nor intereji. 

It is not within the ftatute, becaiife no debt, till the accident f lar 1 
happened of the ihip’s return, as both principal and intereft were 
hazarded. 

'I’he diftin£lIon, Wherever the contraA on the loan of money 
is upon a contiuji;fcncy, that is colourable or p,fights as is contrived 
merely to avoid the llalute, the flatutc flvall have itf tfi'ccl ; W'hen 
this ground is applied to the cafes cited on the other lide, it will 
overturn tire confeiiucnce they draw from them to the prefeiit 
cafe. 


The agreement mud; be corupt, or it w'ill not be ufurious. 

Reynolds v. Clayton, Mo. 397. the ground the c.'art went on 
clearly was the original contradi, being really for a loan of 
money, and the fadt in that cafe a mere evafion to avoid its 
being a loan. 

Cro, KHz, ^>^3. Button v, Downham. It is the intent that 
makes it fo or nor, for if it is a wager, it is not tifury: every con- 
tratl which is a real contingency, is a wager; and is not done 
merely colourable to avoid the ftatute. 

Cotierell V, Harrington, Brewnlow 180. A, for iio/. grant¬ 
ed a rent of 20/. for eight years, and another of 20/. a year 
for two years, if B. C. and D, ihould fo long live. In reple¬ 
vin the defendant avowed for the rent, and the plalntin' pleaded 
the llatiite of ufury, and fet forth the ftatute aud a fpecial 
ufurious contradl; faid in this cafe, If it had been laid tu oe upon 
a loan of money, then it was ufurj'; but If it be a bargain for an 
annuity, it is no ufury, but that this was aliedged to be upon a 
lending. 

Fuller's cafe, 4. Leon. 208. A, gives 300/. to B. to have an 
annuity of 50/. allured to him for 100 years, if A. and his w'ife 
and four of his children fliall fo long live. Per Cur.' this is not 
within the ftatute of ufury; lb if there had not been any condition. 
But care is to be taken that there be no communication of bor< 
rowing any money before. 

M^on V. Abdy, in Shew. Rep. Lord Chief Juftice Holt faid in 
that cafe, that a dying in ftx months was no hazard, and therefore 
ufurious. This is very material for my argument, liccaule it 
implies ftrongly, if it had been a real hazard, it had been no 
ufury. 

A bottomry bond is admitted by the other fide to be a hazardous 
contra£b, but faid not to be w'ithiii the ftatute, bccaufe allowed 
for tlie fake of trade. 


Ido 
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1 do not take this to be the reafon^ t^e true ground of die al¬ 
lowance in courts oiT juftice .* the lender is to be piild for » 
bona fide rifque, and all turns upon this, whether a colourable 
contradt to avoid the ftatutc. 

In the cafe of Joy v. Kentt in Hard, the hoiUf.iry contraB. 
was put upon the fame footing with other contingent contrails, 
and within former cafes, becaufe it nuif Uicr<*iy colourable. 

The true point therefore on which the prefent cafe mull turn 
is whether the contradc between Mr. Spettcer and the defendant 
was for the loan of money, and whether more interefl was ori¬ 
ginally meant to be taken than legal, and if merely colourable, 
and a device to avoid the ilatute i 

Firjit The contradl here, upon the face of it, is not a contrail 
for any thing, but merely a contingent bargain. 

Notliing that can lliew it to be odierwife, either from 
the circuniftances of Mr. Spencer at the time, or the light he llood 
in with regard to the Dutchefs of Marlborough, 

No pretence that the defendant made any agreement he fliould 
have the io,ooo/. on any other contingency, but Mr. Speturr^s 
furviving the Dutchefs of Malbcrough, 

It is objeiled that this is a loan, becaufc the word Icndii 
made ufe of by Mr. Spencer to Mr. Jlnchivcll, 

The word loan makes no difletcnce j it is a communication 
only between the parties on a corrupt agreement to avoid the 
Ilatute, upon which it turns. The word bsrrmv here makes no 
difference, for fuppofing he had faid lo fdl^ this court would 
equally have judged w’hethcr it was ufury, and it mufl be the 
bond fide intention of the party advancing mull determine the 
nature. 

As the defendant took It altogether upon the contingency, I 
will now confidcr the nature of the contingency, which is f.ud 
to be fo totally d.ilproportionatc, .Sjr>i’;.ct’r lieing only 30, and the 
Dutchefs 78 years of age } and on this account fo glaring, that 
it muil be a grufs fraud and impontion. 

Mr. Spencevy as is proved in the caulc, was at that time of a 
bad conditution, according to the judgment of perfons e.\pcricnced 
in thefc things, broken by an intemperance witli women, an in¬ 
temperance in wine, and an obflinate continuance in it, and 
when he w.i3 told it, faiil / defire to live no longer than while I atih. 
capable of following this courfe of life. The Dutchefs of Marlborough 
indeed was 78 years old, but in point of conditution extremely 
likely to live many years} and fuppofing Mr. Spencer was under- 
dood then to be in a confumptioii, and known to be fo in the 
opinion of eminent phyficians, will your Lordjbip f.iy this contrail 
was fo very difproporttonate ? But we do not go upon mere 
fuppofition, for lie aiflually died in ten moutlis time after the 
Dutchefs, not in a common way, but with a broken condi- 
tution. 

Upon a compulation at the time this money became due, in- 
tered upon intered, and infurance at 5 per cent, only, brings it 
to 9630/. fo that If tlie Dutchefs of Marlberough had lived fix 

months 



jnontK« longer, the defendant would havd been a loftr, and Euf cif 
this too upon a fuppofition the defendant'could have infured at ^ j*y«*^* 
5 ptr cent, but no evidence he could have done it at this rate. 

Lord Mauntfort^ who has been examined, and underftands 
thefc things extremely well, faid in May 1738, he looked upon 
Air. Spencer's life to be fo had, he would not advance money on 
any terms; no body therefore befides the defendant would have 
advanced any money upon this contingency. 

Having ilated thus much, I will now come to the next point, 
the confideration of the cafe as it (lands on the foot of equity. 

I will firft conlider it on the original contract, and fecondly 
on the ads that have been done to confirm it, and hope to 
(hew it was a fair bargain in the beginning, or if not fo, Mr. 

Spencer, who could give up this advantage, has done it by fub- 
fequent ads. 

The general principle laid down on the other fide, that this £ 323 J 
is an nncunfcionable bargain, is from the manner of obtaining 
it. 'rhe la(t confideration is, w'hcther it be fuch a cpntrad as, 
independent of fraud, Iniquity, and unfairnefs, ought, for the 
publick good, to be fet afule ? 

The defendant at the time was a total ftrangcr to Mr. Spejicet’t 
fo fworn by hlmfelf in his anfwer, and no evidence to the con¬ 
trary, in no lhape whatever a perfon who has been looking out 
for young gentlemen to draw them into fcliemes of this kind, 
not of the defendant’s feeking, but fought out by Mr. DackiotU, 

Mr. Spencer^s agent. He did not look upon it as a beneficial 
bargain, but abfulutely refufed it, and was prclfcd to ac¬ 
cept it. 

It is not pretended Mr. Spencer was a weak man, or liable to 
be impofed upon; nay more, they do not fo much as charge 
impofitioii in their bill: not a young man, not under tlic care 
of a parent, married, not wanting an efiate, had then vr’■y near 
8000/. a year in land, 2000/. per ann. long annuities, 10,000/. 
fettled on his manlago, an interefi in it to himfclf for I'f'.', at 
Jcalt 400/, a year more, aleafehold eftatc of 120/. a contingent 
intcred in the fum of 30,000 /. which was left to the Countefs of 
Sunderland by her huiband, with a power to difpofc among fuch 
of his children as Ihc Ihould think fit, a great perfonal citate la 
furniture, piduves, dsV. befides. 

What then wms his necelfity ? 

He wanted this fum to pay tradefmen only. It is proved in 
the caufe, he hated gaming, and never loti 100/. at any one 
time in his life •, it proceeded from an honeil principle to pay 
debts, and if he had advifed with his bell friends (I do not mean 
lawyers), and had dated how his affairs were fituated, and there 
was no other way of railing it, would his friends, or even the 
law fay. You (hall not raiie it, becaufe you can only do it iu 
this way ? 

It is obje£led, /je is a young heir, and compared to feveral cafes, 
and iherfore, faid Mr, Clarke, here is now a general ride or pritb- 
eiple on which this court can determine it to he a void eontraB, But 
t fee no fuch inference as he endeavours to draw from it. Jt is 
V0L.I. Y faid 



jrjitfeirMi fatd too tiiri ^>as a prfin ^ho tH 1743 infttred Mn Spencer*/ life 
F^S«*.** per cent. 

’ TWs was not a publick office but only an undcr-writcr, who 
might not know the ftate of his heakh, for they are not veiy 
cautious in infuring; we (hall Ihew an application to the royal 
infurance office, and they would not infurc his life at all. 

Tliereis not arty one of the cafes but what will turn ujxm this 
principle, that there was fraud and and if no a£iual 

f^aud here, nor implied prefumpth’C fraud, there is no ground 
to relieve &pon. The very foundation the common law goes 
Upon to get rid of the fiatnte de deniSf and for which the fi^ion 
of a common recovery is introduced, was for the fake of a man’s 
being impowered to pay his debts. 

It is faid Mr. Spencer had very great expedlations. 

( 3^4 3 And yet the will,^ under which he took, was not in being at 
the time of this bargain, but was made feveral years after. 

1 (hall now take notice of the cafes cited for the plaintiffs. 

ff'aller v. i Ch. Caf. 276. The court relieved there 

Upon a very grofs impofition, and was even within the (latutc 
of ufury. 

Berney y, Beaif 2 Ch. Caf. 134. It was determined likewifu 
for the fanie'reafon} there wine was palmed upon the plaintitf^ 
when he wanted money, valued too at 700/. and fuld^for 
360/. only. 

Berney v. 2 Ventr. ‘}6p. there was alfo a grofs fraud.. 

Batty y, Leyd^ 1 yern. 141. the reafon I.ord Keeper Nartb 
gives at the end, makes it a material cafe for the defendaiH; ihir 
faid he^ is the common cafe ; pay me double inieref during my life 
and you fall h.:ve the principal after my dceeafe, 

Becaufe perfons apply for money, and cannot get it jull on 
the terms they would wiflr, that is no reafon for a tourt,r,ot 
equity to interpofe. ^ 

NoH V. Hillf l Vem. 167. the court relieved there, bccaufe 
it was an unrighteous bargain in the beginning, and nothing af'* 
terwards could help it, and did not go at all upon the con¬ 
tingency. 

The earl of Ardglaffe v. Mufehamps i Vern, 75, 135, 237. a 
tnoll extravagant imponilon in that cafe. 

Bill V. Price, I Vern. 467. went altogether upon impofing ex¬ 
travagantly on young men^ by talcing fw fr one. 

James V. Cades, 2 Vern. 402. fet afnlt becaufe agninft con- 
fcuuce, not becaufe contingent. 

Twifleton v* Griffith, i Wms. 310. the court relieved, he- 
cuufe this was the cafe of an heir who War lefs upon his guard, by^ 
being fedttcedfrom bis parents ; and was heftdes a growing evil, an 
impfuioH too by a perfoii under a pretence of friendjhip, by getting 
him from his father ^ 

Berney v. Pitt, 2 Vern. 14. the court there went merely 
tipon tlie onconfcionablenefs of the bargain, which (hews they 
Confidered it as fraudulent, and therefore thefe cafes amount to 
tto more than relieving againit fraudt 

Mr. Clark 



Mr, Qartt concluded} that the court wotdd confider the na- 
ture of the bargain} and determine Upon reafons of publick in> ^ jAVtunJ* 
convenience; but Mr. Wtlhraham faid rightlf} UO certain rule ^ 
can be laid down} becaufd that rule itfelt would be attended 
vdth dangerous confequenceS} when applied to other cafeS} atid 
that even the legiilature could not reach it} and if fO} it ia 
ftrange to fay this coui\can meet the mifcluef} 

. * . ' p udet hae oppniria mhht 

Et diet potuijfty et non potuijfe r^elli. 

It is faid} wherever diere is a private clandeftine contrafb or 
marriage} contrary to the original proper contraft} the court 
will relieve the very partietps criminis. 

But the ground the court goes upon there} is, that there 
cannot be fuch a cafe without fraud in it, and wherever there 
is a fraud, it is impoflible to put a cafe in which Uic court 
will not relieve. 

Another cafe has been put of attorneys, while their clients arc [ 34c j| 
in dillrefs, and in thofe circumftances prevailing upon them to 
enter into an unconfcionable agreement, as in the cafe of JCi- 
phei Crooke, {a) where your Lnrdftiip relieved on the fecond hear* p^ft. 
ing, tho’ on the hrft, you doubted u hether you could do it. 

^ut in this cafe, though the party had paid the money to an 
attorney, the court will relieve upon general principles, his be¬ 
ing fuppofed to be nK»jc knowing than his client, and therefore 
ipadc the contraft with his eyes open. 

A man may cootracl on a future contingency, a mere pofli- 
bility: I am confidcring then upon what general grounds your 
J/ordfliip will proceed. Will the court lay it down for a rule 
that Mr. Spencer could not have difpofed of a contingency on the 
death of father and mother, or grandmother ? Will the court fay, 
that i man flull not difpofe of an etpe^lation ? The cafe of Hoi- 
fin v. Trevrr, 2 Wmt. 191, is a llrong autliority, to fl \V that 
a contingent or hazardous bargain, will be decreed in fpecie in 
equity. 

A man cannot at law fell an intereft in an eilaie, but he may 
contraft, and judges have been aftutiy as Lord Hobart faid in 
another cafe, by introilucing common recoveries to give people a 
power, for the fake of the publick convenience, to difpofe of a 
reverfionary intereft. 

In every cafe, where it is ncccfEiry, a court of equity will re¬ 
lieve, and if tliey do not, I will vcntuic to fay, it is not fucl> a 
cafe as is really and fiibftantially nteeflary; but if your Lovdthip 
(hould determine in the manner the plalntitl’s counfel delire, it 
W'ould be d.'tcrmining, that a perfon, in the fame lituation with 
Mr. Spencer^ cannot for the bell purpofc in the world, the pay- 
ment of dehtSy enter into fuch a coiuraft. 

I &all conftder next the point of confirmation by fubfequent 
sfls. 

My firft pofition is, that Mr. Spencer lad a right to reheft any 
detAands he had upon another, 

lie has not only ratified it, but efiabliihed it upon terms, 
though I wUl allow at the fame time, this judgment, as wall as 
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any otlier contraA, is capable of being fet a(ide: but then it 
muft be upon the original contrail being founded in fraud. 

It is objeded) that at the time of the latter tranfaflionj he 
was under the fame necelfity. 

HiU is clearly contradifled in evidence. It is faid too, he 
was under the prelTure of debts, but is that a reafon fur fctting 
afide every particular contrail | the judgment here given in the 
freeft manner; Mr. Spencer himfclf fcnt for Sir Ahraham Janf- 
fen^ nor is there even a fufpicion, Mr. Spencer thought the de« 
fendant had done any tiling contrary to the niccll notions of 
honour. 

Lord Talbot in the cafe of Cole v. Gibbons^ 3 irms. 290. faid, 
he could not relieve, becaufe the pcrfon there, after being fully 
apprized of every thing, executed a deed of confiiniation of the 
former alQgnment. 

The impoflibility of Mr. Speneer^s being impofed upon at the 
time he confirmed the bargain, is the ftongelt circumftance 
that can pofiibly be in our fiivour. 

In the cafe of Standard v. Medcalf^ which came firfl before 
Lord Talbott and afterwards went up into the houfc of IjOrdb, hia 
Lordfliip thought it a fraudulent tranfaQion, and find, if it de¬ 
pended only on the fettlement, he would have rLlioi'cd, but the 
will takes off from it, becaufc ihe has done that voluntarily, and 
(hews the fairnefs of the former contraCl: the picfent is a 
much ilronger cafe, for there was nothing fraudulent in the 
original tranfaAion, and thcr.'forc a voluntary confirmation 
will have {till die greater weight with die court. 


(ff) Mr. SolUUer Central {a) for the defendant. 

The firft queftion is. Whether the bond, taken as it flood 
originally, w as a void bond at law, by reafon of the ftatutes of 
ufury, and it it w as, 1 would not take up the time of the court 
in arguing on the fnbrequent tranfa£lions. 

Tlie fecond queflion is, Whcdicr, on the head of equity, 
this court can fet afide a legal contra^ on the ground of the de¬ 
fendant having afled uncor/cionably. 

If bodi thefe ate againfl die plaintifTs, 

A third queftion hat been made, that fuppofing it to be good 
in law, and in confcience, whether the court (hall not let it 
afide on political reafons. 

1 will endeavour to fliew hereafter, why fuch a ground of do- 
termination is impolTible in this court, but at prefent beg leave 
to infift, diis is ns honeft, as fair, and confeientious a baigiua 
as could be made of the contingent kind. 

Fir^t I (hall take nodee of the circumftances, chara£ler, 
and fituation of life of the obligor. 

■ Secondlyt The fame as to the obligee. 

Thirdlyt The motive, or reafonablenefs of it, under his (itU8« 
tion then, to folicit fuch a bargain. 

JFourtUy, 'rhe manner in wmch it was propofed, and brought 
to a conclufion. 






Fifthty, The fairnelit and equity of the prices according to lartofCHit- 
the probability at the time, and the event whidi has happened 
fincc. 

Six/olyt The opinion Mr. Spencer had of it, in his private 
thoughts, even down to the tail moment of his life. 

Ftrjif As to circumftances, which arc always material in 
thefe cafes. 

As to Mr. Spet cer^a underftanding, he is not charged by the 
bill to be weak, nor likely to be impofed upon, nor that he was 
impofed upon. 

Mr. Spetuer was then turned of 30, no heir of aAy fort, at 
that time had no father, but w.!-* himfdf tlic father of a family $ 
was in no Hate of difobedience with grandmother, uncle, or any _ _ 

other relation; never gamed in any pait of his life; never loft L 3^7 J 
300 /. in his life, put it all together. 

It is material, that he had then taken up, and was grown more 
temperate. 

Another fort of circumftance is, that of fortune. 

Fofluded of a line family feat, park, tsfe. an eftate in land of 
5000/. a year, had the intcreft of 10,000/. reverfion to himfelf 
in fee for want of younger children, and he had no younger 
children, had a right in 2000/. c\chequer annuities, a chance in 
a fum of 30,000/. a hope or expcdlation from the dutchefs of 
Mm Ihorongh ; he had plate, jewels, . fit for his rank; fo tliat 
befides his peifoiial eftate, and his expectations from the dutchefs, 
he had at, that time 7300/. a year fui life. 

He was a younger hroihtr, and a commoner, and yet had 
3000/. a year more than the eftate of the family had ever been, 
to fupport the honour and title. 

From all the evidenet in the eaufe, he was addi^ed to womet^ 
and wine, but icclaimcd t«ro yeais before he entred into tliis 
bargain. 

People hive as many ways of running out, as getting eftates, 
iinacctiuntable hou: lie had contra£ted 20,000/. debts, and 
debts to tradcfmcii, as is infifted on our fide; the witnefies Iwear 
that he was prelFed by tradefmen, and that the debts amounted 
to this fum. 

The plaintift'i, (hould have adapted their interrogatories to tliis 
point, who was he indebted to ? 

Thirdly^ The motive, or reafonablenefs of it, 

He might very propeily fay, juftice obliges me to pay them; 
it is fcandaloub not to pay them; it debafes a man of figure and 
fortune. 

Another motive was, that the clamour might not reach tho 
ears of the dutchefs of Ahribarough, 

Could he have had the afliftance of all his relations, nay if ho 
had had the honour' and happinefs cif confulting your Loidfiiip, 
attended as you arc, could he have been better advifed in hi* 
fituation? 

He mu ft have done it by felling his reverfion, and chance on 
the death of the dutchefs, cither on Tingle or junfiim annuities. 
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■Ah^IChsi. No man would have advifcd him to fell his perfonal eftate. 
: ffilwK.** pi^u/es, jewels, bfc. This is difgraccful, and would 
have been reje£led by the whole family. 

Could he have paid it out of the annual profits of his eftate, 
how muft be live in the mean time ? Bcfides, the clamour of 
tradefmen would have continued, for they would not have ftayed 
till the money was raifed in this manner. 

put why ftiould he, at the age of 30, pinch for the fake of a 
fon, who, at a I, will be mailer of 30,000/. a year. 

"Ihe nfat confideration is, the pbint of a fingle or jun£lim 
annuity. 

Whoever wants fuch a contrail mull pay for it. If a man 
fells an annuity for his own life, the price of middle age and 
good health never exceeds above feven years; but if the fame 
'• man wants to buy, he gives 14 years, 15, and in one cafe, 

£ 3*8 ] proved in the caufe to have happened in 1743, llxteen or fc- 
venteen years. If the life is a bad one, he is made to abate in 
proportion} take it at the common price, he muft have paid 
jooo/. a year for 7000/. at the bell. 

Thefe reafons would have dilluadcd him from dealing in an- 
nuides. 

Should he have fold his reverfion? 

There was a chance of his having another fon, nay, his fon's 
marrjring under age, and having a Ion. 

Could he have fold the chance under Lord Sunderland’^ will ? 

He could not have fold it for any thing; and yet he had a 
chance, if lady S«/ider/a«d died without appointmLiit, orlhould 
make a void one; and a bill is now depending here, whether ih« 
appointment Ihc has made is good. 

One thing more left, the hope from the dutdiefs of Mari’- 
iorouf'h. 

It has been faid, that from the hatred of the dutchefs of Marl- 
borough, as well as her love, he had almoft a certainty of very 
great advantages. 

Suppofe he had fsid, I will live frugally for the future, and 
pay my debts with money raifcd out of iny income, rather than 
mortgage my txpedations; I lliyuld have thought his reafons 
juft; but Hill if he had not taken this method, wtiuld he not 
have been liable to an execution ? where the fiiicft pidurcs fell 
by the yard, bolides the infamy 01 it. 

Thclc being his circumit inccs, the next confideration is as tu 
the circtanjlanees of the defendant. 

No charge in the bill, cipher as to his condition, chara£ler, or 
manner of dealing; if he had mads inoiher bargain of the fame 
kind, it was material to have charged it; he was not perfonally 
acOjUainted with Spen^cfi was no compan'on in at y extravagance 
that might create th? debt, nor did he pa. take of it afterwards by 
living with him: He cannot therefore bt faid to beadevourer, 
aiul to be lying in wait for that purpof-: Ts his property then to 
be taken from him, becaufe there may b fuch a man? His cha- 
in every relpcA ftands clear an 1 unm peached. 
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When 





When Mr. Speneer had engaged fo far as to deCre a bargain of Cixt* 
of this fort, be forms himfelf wltat he thinks the fair price, and * 
was not haggled into it. Afterwards, by his friends and agents 
he propofes to any one who would buy it, and was refnfed by fe 
veral perfons, becaufe it was not an advantageous one. 

Fourthly f The manner in which it was propbfed, and brought 
to a conclufion. 

The offer fent to Sir Abraham JanJfen, and propofed in the 
firft moment, as a conditional bargain: in one event a certain 
lofs, in another a very probable, but uncertain gain, if Mr. 

Spencer and the Dutchefs both lived many years: he conlidercd 
not only the age of the parties, but their manner of life. If he 
!»ad bought upon lives without knowing fomething of them, it 
would have been a ground for a commiflion of lunacy } the pro- 
pofal finiply accepted of by defendant, without tacking any one 
condition of his own. 

Fifthly, The fairnefs and equity of the price, ^c. and now r *20 J 
the actual event. 

Whoever buys on a life, mull have a particular regard to the 
conllitution and manner of life, and age of the perfoii. Mr. Lou- 
Her, who has been examined in the caufe, and is a Diredlor of ' 

the Loudon infurance, fays, niilefs all thefe circumftances con¬ 
cur, they never will infure at tlie publick olHces. As to tlieolv* 
jcclion of inctjuality, the bargain itfelf fuppofes an inequality, 
and that the Dutchefs of Alnrlborough would die firft, otherwife 
no money ought to have been paid ; but it lliould have been, T 
lay you a wager of 5000/. the Dutchefs of Marlborough dies 
lirll, fuppoling it equal. 

'Fhc Dutclu fs ol Marlborough took more care of her health 
than moll people ; Mr. Spc'u ct was intemperate in w ine and 
women, hir. M.ddhton the lurgeon proves he would nf>t forego 
his pleafiues, for any advice with regard to health, tor on lit 
taking the hbirt\ tutiU Mr, .Spencer, that if he went on in his irre¬ 
gular ccuije, or did mt alter his •ut/y of life, he nvould def hin- 
fef \ he dfntd .bV. hliddletun ivctdd not ttonhle himfelf about tt, for 
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that he did mt deft re to live longer than his lon/litution nvould enable 
him to live in the nuinihr he liked. 


Mr. had frequent venereal diforders, and in their fe- 

verity *, and infuiaiice offices, let it be whofc life it will, dedud: 
two years, when a pcrfoii has gone through fut! a Hunk to h!s 
conllitutiim. lie w.is carelefs of his health ; for if he he.itcd 
his blood with iitting up the night before, he, next morning, 
frequently appealed to his friends in the night-gown he brouglit 
into the world with him : he was afflidlcd with the rheuinatifm 
from Augtijl 1739, and fomc part of 17.11, and falivated in tlie 
November of tliat year; two witnefles indeed fay, he was hale 
aiul found till within ten months before his death j and yet others 
fay, he was but a twelve-month before his death very ill} big 
complaittt of want of appetite and inuigt'lion carried him to 
Fath‘, thefe were iioforioufly the e^^ec'l^ of fornier diinking and 
a broken conllitution, and not fudden diforders. 
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Phyficians are not certabt ..nor infallible , they pronounce 
people dead) Jind yet they recover and bite them. Sir Scipto Hilit 
after he was given over, lived 24 years, and annuities were held 
on his life: every body looked on tlie IDutchefs’s life as very 
good, and Mr» Spencer's very bad, at the time of the bargain ; 
for a common rheumatifm, the grand relief a very nncv'inmon 
remedy i it certainly was the ill conf qucnccs of former intem¬ 
perance, fo inveterate as to get into his bones, and yet could not 
come at the root of it. In 1744, he drank drams and fmall beer 
in the morning. 

Did not the defendant then run equal rifque ? Take it on the 
event of deatlis, the Dutchcfs of Marlhnugh lived fix years and 
a half, and Mr. Spencer only 20 montI;s more; he dies through 
want of care, and (he of old age. 

It is difficult to fay, whdt the rifque was equal to ; they have 
endeavoured to flicw for the plaintiffs. Sir Ahrakam Janffen could 
have infured Spencer's life,, during the DuteJuffs of tlorcugb'Sf 
for 5/. percent, but have examined only S/rjlin I.oftiji to this 
particular, and it is very material tliai they might have examined 
many more j and material too, that J.vfhn does not fay, he in¬ 
quired into his health and manner of life before !;c. inlurcd : for 
argument’s fake, I will fuppofe the defendant could have infured 
at 5/. per cent. He muft fo infure as to have all his money back; 
he muft inliire the principal, intcreft and premium; intcreft 
muft be computed on intcreft, and no other way of dtjing it, for 
if I lend at 5 A per cent, and am net paid till the end of fix years» 
I have not 5 /. per cent, for my money : bifhops’ leafes arc com¬ 
puted on this fooling, fo in this court between tenant for life 
and reverfioner, not an equal computation, for ilie advantage is 
agninft the reverfioner. 

Suppefe intcreft and premium infured the firft year, intcreft 
upon intcreft and premium, and intc.rtft on that the fccond 
year, and fo to the Dutclicfs ot Mnribcrcugh's dcalh, it would 
have amounted, the O£lober in which (he died, to 9663 /. ani> 
he muft have infured another year. 

The bargain, thcrefoiv;, in all circnmftances lair j and in no 
bargain whatever does this couit weigh it on nice rules of equa¬ 
lity 'f as for inftance, if a man wants a particular piece of land, 
contiguous to his own, and gives 30 years purchafe, the court 
will not fet it afidc for that reafoh only. 

The plaintifts have uqi goiK into evidence, to (hew Mr. Spen¬ 
cer could, in any time of his life, have had this money on a 
better bargain. 

Sixthly^ The opinion IMr. Spencer had of it In his own private 
thoughts. 

He knew whether he was handfomcly or unhand fomely dealt 
by, or whether impofed upon ; There were numberlefs declara¬ 
tions of his in private, that he ha<l been fairly dealt by : None of 
the wirneffes fay, they heard the Icaft infinuation, he ever com- 
plamed or his bargain ; he writes himfcif toSir JanJen, 

after the death of the Dutchefs of Alarlborcught to bring a bond 
and judgment; the defendant, as is proved in tlie caufe, fald. 




that though he wanted the niMieyj he would, not diftrefs him; rf^CiE*. V 

on which Spencer replied, how mu^ more handfomcly you ufe ’ 

me than other people do; he afterwards pays the defendant 
tooo/. in part, and then anotlter looo/.} all tliefe a£l:ions (hew 
his own private opinion of the defendant, and that lie did not 
think himfelf under any diftrefs or influence. 

^Lerd Chancellor aiked, how foon after tlie Dutchefs of MarU 
boroHgh*& de,tth the money was to be paid ? 

Upon turning to Mr. BacknvelPs depolition, he gives the fol¬ 
lowing account, that he told Sir jdbraham Jiinjfen, Mr, fencer 
T/ould p.iy him 10,000 1 . at the Dutchefs’s death. 

And therefore, faid the Solicitor-general, though the defend¬ 
ant’j anfwer fays, it was propofed to pay him 10,000/. at, or 
fome Ihort time after the death of the Uutchefs of Marlborough, 
yet, as tlicre is no evidence to contradict it’s being liable to be 
paid at the time of her death, it makes an end of any queftion [ 331 1 
tliat might arife from the payment being poftponed to a further 
time. 

The ufc that was to be made of this money is very material, 
it was for p.iywpt of debts, and fo likewife was the application, 
for the nvjrn y w.ii p.iid into LoflhPw hands, for the difeharge of 
his ira l:'! 'i.•.'!». 

Toi'i\ •'•,11 the dcfen»'a.n‘i ihonght, at the tunc, there might 
Ik: a dtl- ’i'i-.>:» tlv validity of the contraift, is impoflible, becaufe 
thati" i.. i!^ I’.ira .1 liio-iiick; for then it was laying, one way 

yi-a '"'ii, '-. tt cv-; y way 1 iofe. 

’i'll-. Mervr qucllmn, Vv iiethcr the contract'S void in law. 

Anii 1 agree w!i!i Mr. Crowle, if void in law, it is putting it 
upon a cl -ar folid fv>undation : a bargain for a contingenev, and 
no made that it is net lawful, and for any contingency 

tint is lawful, yon :n;:y even at law contract: if any objection at 
law, it mull be upon the ftatutc of ufury, _ where a grea! .r inter- 
eft than the r.ite allowed is taken. 

A notion prevailed for many years, that it was not lavful to 
take any hire for money ; this was adopted from the canon law, 
and even prevails to tliis day in many cathoHck countries. It it 
aiboriiihing how prejudice Ihould have kept common fenfefo long 
out of the world! Why is not money a commodity, as well at 
any thing elfe? And yet a very fenlible civilian Domat arguet 
agaiuft it. 

H.trry the Eighth, towards the latter end of his reign, had 
a mind to get the better of it, not in a direCl way, but by fixing 
the r.<te of iifury, wliich continued down to Queen yinuls time. 

Mr. LcrL’, in his contidera: ions upon redu^ion of intereft, 
feems to think, for political reafons, the rate of intereft (hould 
not be fixed at ail, but left to And it’s own rate of value in the 
niirket •, and being of this opinion, he uercrient or borrowed. 

A contraft of ufury, is the hire of money at a certain price, 
for the ufc of it: there muft be a principal, and there muft be, 
to bring it within the ftatute, a rate of intereft exceeding what is 
allowed *, if-of another nature, not within the ftatute} at com¬ 
mon 





M of CUBS- mon law» a condition on hazard, and peradventure Is not within 
nf*””**^* ** * ftatntes call it dry exchange. 

Contracts on bottomry are not excepted out of the ftatute, but 
depend on the nature of the thing: difcounting of notes, no 
principal due from ciifcounter, which is forebore ; fo buying up 
iecurilies at a lower rate, when paid, it comes to more than J^al 
intercft, compared with wh.it the buyer gave ; fo in the cafe of 
atinuiiies for life, or lives, where money is not to be returned. 
(«) Cro. Jae, The Cafe of Fountaynev, Giimes (a). So in the particular fort 
of infurance, intcrett, or no intcreft, which is oiily a wager, 
and not M'ithin r1 datute. 

If in the truth and re.il fubftance of the contrail, the agree¬ 
ment be for the payment of a principal fum,. with forbearance 
and a higher rate, then certainly it is within the words, and 
no fhift or fnape can fccure it j ail colourable fales, and coloura¬ 
ble exchanges arc within it *, no contrail between man and man, 

I 33 * ] but may be turned to a Jhift. No contrivance can exceed tlie rate 
of intcreft } it is .ibiolutdy void 

All the c .fes tlist have been cited prove this, that where the 
treaty is upon a contiai^ for ulury, and more is taken th.ui tlic 
legal intereft, no evafioii can fecure it. 

Clayton'i. cafe eamc on upon demurrer, and confefTes a corrupt 
agreement, the contingency there next to nothing ; and this w,is 
foed by evidence. 

In Mafcn v. Ahdy^ if the perfitt die within fix months^ and there 
the man was in good health, and the corrupt agreement pleaded, 
and no objeilion to the pleading, therelure muft be taken as 
admitted. 

The cafe of Button v. Downham was alfo on dcrauircr, and 
the corrupt agreement admitted*. The reft are ail cafes of higher 
intereft taken than the ail of parliament allows. 

Conlidcr the prefent cafe, and apply it to the ftatute. 

What is it on the iirft piopofal and communication? A bargain 
upon a contingency. 

Is there a principal due? No. 

Is there a rate for forbearance ? No. 

It has been objcilcd, That the witnefles fay, borrow, lend, 
and loan, and that thefe exprciftons (hew it is a contrail far 
‘ money. 

A loan, fays Mr. Croivlsy not confumed by the ullng, is 
called comme^umf as if I lend a horfe, houfe, flic, it is 
gratuitous. 

Another fort of loan called mutuum, as oil, wine, ftic. here 


fomething is taken for it. 

But was the prefent ever propofed as a loan upon ufury? Or 
as a propofal for principal and forbearance? 

I hope it will not be heard out of WeJlmit^tr-haH, pray ad¬ 
vance me a fum of money on this contingency, and then it will 
be good; but if you bad (ai>l, pray lend me a fum of money on 
this contingency, then it wouhl lie bad. 

Suppofe an aiHon on this bond, could they declare on a cor¬ 
rupt agreement? Suppufc they fet out the whole tranfadion in 

pleading. 



pleading) and conclude it to be done with a cotrupt intentioh* ^ Cr*«. 
couklaiurvj upon the evidence, believe this to be a forbearance 
of the principal. ^ ‘ 

The very rate of intereft depends upon the conringenry itfelf* 
for no man alive could fay, what would be the rate of intereft. 

If no contingent bargrin can be made upon a life, but what is 
within the ftatute of ufury, thnt, I will allow, would put it for the 
future upon clear grounds and folid foundations. 

I will next confider, upon what rules of equity they arc inti- 
tlcd to be relieved. 

Courts of equity adminifter juftice out of a confcicntious 
principle, therefore every cafe muft ftand on its own circum- 
ftances: no fraud here, or over-reaching, nor any charge of 
that kind in the bill, or fuggcfted at the bar, no evidence from 
whence impolition is prefumed; it muft be fubmitted then as be¬ 
tween man and man, whether Sir Abraham Janjjfen has been [ 333 ] 
guilty of any mift>ehaviour. 

They were aware of this on the other fide, and therefore have 
gone on another principle; that though good in law and in con- 
fcience, yet this court ought to fet it afide on principles of poli¬ 
ticks, and make this the foundation of the jurlfdi£fion of this 
court, as applied to thefe cafes. 

But this court will never fay they exercife a legiflative autho¬ 
rity. If a contract be good at law, or in confciencc, this court 
will not fet it afidc. As for inftance, the South fea Compands 
bulls and bears in 1721, could not be fet afide till the legiflature 
interpofed, neither could it prevent or relieve againftwa- 
gers in political mal/crs *, but an aft of parliament in Q^cen Anndi 
time put a ftop to it. So as to gaming 5 as for fair hazard 

on the dice : it is an eafy matter to (hew it very detrimental to 
tiie publick, and yet can any cafe be cited where the court has 
relieved againft money fairly loft, before the late a£f of parlia¬ 
ment interfered. 

The legiflature has made a law, that buying chances before 
it is known what they are, ihall be fet afide; this court could not 
do it. 

Miftra fer^ntus cjl ubi lex rjl vaga. Nothing more miferable 
than that rules of property fliould be precarious and uncertain, 
and yet, according to the arguments of the plaintiflP's counfel, 
though my contracl is legal, and equitable too, it may be for 
fpeculative reafons bad : this is punifhing a man vi-ho has done 
no wrong. 

There are a great many inftances alluded to, but no fixed rule 
produced; but it is faid the court will fet it afide, for reafons 
concerning the publick. 

It is a misfortune attending a court of equity, that tlie cafes 
are generally taken in loofe notes, and fometimes by perfons who 
do not undciftand bufinefs, and very often draw general prin¬ 
ciples from a cafe, without attending to particular circumilanecs, 
which weighed with the court iii the determination of ihcfe 
cafes, 

If 



tte»u- If a truftee properlj^ and ieni fide^ agrees with the e^mqu* 

tjjg prefumption of unfairnefs. 

^ common proftitute, hackneyed in the ways of men, gets 
a contra£k from a perfon for her benefit, there arifes a prefump¬ 
tion ihe is making a gain; it is her daily trade (i): but if o 
viyirefs only, who is true to him, the court will not relieve, for 
flie may be prefumed to be impofed upon, as well as impofing 
upon (2). 

So in raarriagC'brocage bonds, the relation rvho takes money is 
bribed; and from fuch a bias on his mind, he cannot give her 
the advice he ought as a relation. .Suppofo 1 treat with the fa¬ 
ther of a lady for marriage, and I nuke a private agretment to 
give him a part of the fortune, is not thi.; a iraud? 

In the cafe of Sir Abrahau Elton^ he engaged to pay a fum of 
money on his marriage, but as there arofc no prcfulnpiion of 
fraud, th^ courtwould not relieve, but decreed him to pay It. 

The fame as to felling of places, vihcie thcic is no Icavc to 
fell, bad, becaufc a breach of truft ■, but if leave to fell, it will 
not be fet afide. 

t 3*34 J Another inftance of gratuities or fecuritics to attornies pend¬ 
ing the bufinefs, fet afide. 

The misfortune, as I faid before, is laying down thefc a; ge. 
ncral rules, when in the principal cafe of this kind, Walwjhy v. 
Booth (3), before Lord Chancellory ad of 1741, ciVeum- 
ftanccs ha<l great weight, even the charaftcr of 'japLet C:xke had 
great weight, who was more likely to impofey than be imp Jed upon ; 
but I never underftood that the court has faid that an attorney lliall 
take no gratuity, above common fees, before a caufe is finally 
ended, as fuppofe a verdi£l obtained by his care and condud. 

In Woodhoiife v. Shipley, {4) before Lord Chancellor, the 17th of 
March 1742, there is no general rule laid down about bonds on 
account of marriage, but the court was of opinion there was an 
impofition in that cafe on the father, and decreed relief; but de- 
Cred not to be underftood to fay, what would be the cafe, if 
fucli bond had been given by two perfons Jui juris, or emancipated, 

I have referved for the laft what are cadlcd pofl-chits. 

It is faid they have relieved on this ground fingly, tltat no heir 
(hall be allowed to make fuch contrads. 

But 1 fay they relieve on the milbehaviour of the perfon who 
feduces a young man, and makes a bargain witli a Jilius-families, 
by feeding his extravagance. 

He then cited Demat, under the head of loans, and his com¬ 
ment on the lex Maceikniana \ to fliew that the civil law does not 
extend it to a perfon emancipated. 

{XlBainbam^, Manning, zVtrn.xspx. Pvlt, Ca. temp. Tali. 153. Hill 
Walker y, j Burr, t^ 69 , Spencer, Amh.h^x. 

(*J See Wwdeys. Norton, I Pern. 483. (3) I’olt. z vol. 25. S. C. Barn. Cba. 

Baeuiam y. Uamning, z f'trn. 242. Spi^ Rep. 47$. S. C. 
eet v; Heyward, Free, Cba. 114. Aman- (4) Poft. z vol. 535, S. C. 
fWf.tr. Hanrit, % P. W. 43a. Cray v. 



A* to the cafei cited, Lord Nottingham relieved upon ttidence; •f Cinw. 
. Lord keeper North thought be went too fat } Loi^ Jeffreys aot * 
far enough. 

A man’s natural temper, though ever fo able, will give a 
tin£^ure to his notions of evidence. 

In the cafe of Berney v. Fmrelough^ and others, the 32 Car. 2. 

I, fays Lord Nottingham (according to his own manufeript from 
whence I cite it) made him pay the principal money borrowed be« 
fore I would grant the injiin^ion, and at the hearing I relieved, 
becaufe fuch infamous trade fhould be difcouragcd,and in the flar* 
chamber was punifliable corporally. Hut his Lordlhip did not re« 
lievc the fame plaintilF in another caufe agaiiiA; George Fitly tho* 
his advantage was three to one, bccaufe the father was in good 
health at that time, nor did he put it on the dilTerence between 
money and wares. 

Lord Jeffreys laid a different ilrefs on the evidence than Lord 
Nottingham did, and relieved for this reafon, and afiirmed dis 
decree. 

In Twijleton v. GriJJithy circumftances too had weight. Did 
not the defendant flay till the father was ill ? Did not he take 
him out of the father’s hands ? This was a miroehaviour, and 
had great weight. 

In Curwin v. Milnery Lord King faid he was tied down by pre- 
cedents, and therefore he would not certainly have carried it an 
iota beyond the precedents. It is probable too there were cir- 
cumilances in that cafe, becaufe there was a dt>uble contingency. 

But it is going a great way to fay a man cannot fell a rever- [ ] 

lion; Mr. Spencer is not filiui-famiHas—~^\\AA no man fell an 
cflatc in jointure to his mother Shall no man join in felling 
a rcm-iinder.^—Is it polTiblc to fupport this?——•No 1 it 
cannot. 

The cafe of Batty LoyJy I Vem. 141, never contr ..!i£lcd, 

1 have a note too of a cafe where an heir fold a contingency, and 
yet not thought unfaleable. In the cafe of W '^iljield v. (i), 

an heir fold in the Ufe>time of father and mother, there was no 
difpute, but this was fairly obtained, and the court decreed fur¬ 
ther afilirance by the heir, and gave leave to make ufe of 1 ms 
name. 

An inflancc with regard to an officer who affigned his future 
pay, came on to be heard, and difcountenanccd, becaufe it is 
eating the earnings of his daily pay, before he has it (2). 

Courts of law allow them good a$ contrails, but not as con' 

Veyances i a court of equity goes farther. 

. 'Xlicn what is this public good, this rule they fo much infift 
on, that no man Ihall fpend above his annual income ? How can 
that be prevented ? Is it in human nature ? He v/ill fpend it j 
men of the beft fenfe have done it; where will be the publick 
utility ? where the encouragement to induftry? Will the court 
confider every man as a lunatick who exceeds his income? Ano- 

(0 If not fKiitfield v. Fauffit, (2) Seea«/«ai4. note I. 
i ref. 387. S. C. 

ther 
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cmoillff mcBmIt* 

ther end pet^aps, to lock up property for another age $ ii that 
ciefirable? Will it procure money on eaGer terms ? It is diredly 
the contrary, and as clear as any propoGtion in Euclid \ and 1 re¬ 
fer them to Mr. Locke in the treatife before mentioned. If Mr. 
Sfencer covXA nut have it on thefe terms widi any.fecurlty to the 
defendant, he muft have diftreGed him mudi more by taking 
pledges of plate, i^c. 

It is extremely material that the court (hould not determine it 
upon this laft ground, whatever may be their opinion as to the 
validity of the contrad^ in law, or the .confcionablenefs of it 
in equity. 


June the aad, 1752. 

Mr. Noel in reply; 

T H E general queftion is. Whether the fads in the prefent 
cafe afford a reafonable ground for relief in a court of 
equity? It is admitted to be a matter of great moment j firjl^ in 
refped to preferving families from ruin, under pretence ol re¬ 
lieving prefent want. . 

1 will fliew that the court may relieve, without infringing the 
liberties of mankind, or hurting property. 

No man has a right in his own property beyond the limits of 
confeience} men are bound to ufe their own, fo as not to hurt or 
prejudice another. 1 fet out with this principle early } it is laid 
down in the cafe of Brfanquet v. Dojliwood^ Caf. in Eq. in tie 
time of Lord Talbot 38. the court may relieve, where the cafe is 
not ftridly illegal, upon rules drawn from the cafes of nature 
and reafon. It is allowed, no written law can poffibf^ take in 
a cafe of this kind, as they cannot polGbly forelee every emer¬ 
gency. By politicks Mr. toUcUor General muft mean only pub- 
lick utility. 

1 will conGder it Grft on the ftatute of ufury, and hope to fliew 
it is clearly within it. 

Ufury within the ftatute is fecuring a higher premium of gain 
than the ftatute allows. 

They objed the Jlatute meins^ nuhere the principal Unt it to It 
repaid* 

But here it is double the principal to be paid. 

They would eftablifh likewife, that it mujl he a communication 
f horrvwing an^ lending f nwney^ and that there was no commu¬ 
nication here, on the one part, for borrowmg, or for lending on 
the ether* 

The terms upon which die defendant did it can make no 
alteiation, for if the original proceeding \s for^bort owing and 
lending, terms cannot make it ceafe to ^ a communication for 
money. 

If as not every cafe laid it down that there muft be no com¬ 
munication for money And though the penalty be fevere, yet 
thb ftatute muft be conftrued liberally 1 then has care been taken 
here, that there was no communication for money? 

They 



They have attempted to lay down another rule* that whtrt tbt CHtt#.; *•, 
principal ts rtfquedt it is not ufurtous. Jahii»». 

In Burton'^ cafe, 5 Co» held, to be ufuiy notwithftanding the 
rif4ue, and nothing faid there of the greatnefs, fmallnefs, or ex> • 
tent of the rifque. 

A principle indeed laid down in the books, that it is not ufury 
if any uncertain gain, and left to the honour of the perfon if he 
will pay naore than legal intcreft j but if the lender tics down tlic 
birronver to pay more, hoc ejl vifiofum. 

The ttatute goes upon another principle, that contingent 
bargains are bad, referving more than legal intereft, unlefs 
for convenience of trade and commerce, and reafons of pub> 
lick utility. 

Serjeant Hanvlin in his Pleas of the Crtnvn, when I-c fpeaks of 
the cafes on ufury, lays it down, it is ufury notwithftanding the 
rifque, and makes no difliitclion whether great or fmall. 

In the prefent cafe Mr. Spencer abfolutely was bound to pay, 
and could not be relieved againfl the double payment at anytime. 

Principles of property arc to Ije drawn from the general pur¬ 
view of the ftatute, and fuch as arc nioft likely to meet with the 
mijrhief. 

Meet with it then! If a fum flipulated to be lent, be it with 
or without rifque, exceeds the legal bounds, let it be conllrued 
within t|ie (latutc. 

A life of ihh-ty again(lyi Is too (tvong, and looks too 

much like a jhift. 

They arc forced by this great inequality to have recourfc to 
another thing, thiU theyarr^ life was broken^ and therefore the old a 
ittiifih for it. 

iM:. Utid will does not remember a fvllable f lid about the cooil- 
ntfs or b.uintls of Mr. Spe.':c,'r'& conllitiition, at t)je tinte of the [ ^^7 3 
application to the defciulaiit, nor does he fay in his artfwer, that 
he vefufed to lend the money, but that he did it on wcigluug and 
conTideving tlie propofal. 

• What is the material refult of this? Why that, upon inquiry, 
he did itot find the report of Mr. Spencer’s declining health true, 
and therefore the rifque not being fo great as at lirll imagined, it 
determined him to comply with the piopulal. 

'I'Jic cffcils of his intemperance, as appears by evidence, fuf- 
ficieiuly removed; for his lafi relief, for a particular diforder, 
wu- in 1732, fix years before this contra£I, and then the wit- 
nciles fay he was of a (Itung robulb conllitution. Loftin and 
Thonipfni fay he was of a found llrong health, and therefore 
likely to outlive the Ilutchcfs ol Marlborough: thefe are their own 
w'itnelTcs who were conneclcd with him, and in the fervice of 
his family. 

Another rcafoa they urge is, a petfon muft be calculating how 
much intereft tlicy lofe in the mean time while the contingency U 
dcpcniling. 

Very hard driven I for they compute interfl upon interefy pre¬ 
mium for iufunincey interejl upon thaty and interejl too upon that in* 
terdl, and lb round the compafs, and yet, after all this labour, 

faUs 
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fans ihort foitte httndred pounds of the gains the defendant 
malces. * 

1 would not deflre a ftronger proof of the ufuriournefs of this- 
contra£i;» than the liard Ihifts they are put to in order to fave it 
out of tlie ftatute. 

Judging by events I always underftoo«l to be the worft rule of 
judging; the only proper way. What was the chance at the 
time? And Lord Msufit/orl lays, the Dutchefs of Marlborough’% 
life was not worth more tlian three years purchafe, and therefore 
'Iter living (ix years is of no weight. 

It if /aid m impofitisn is charged by the bill. 

The contra£l is thargeil to be ufurious, and charged to be ex¬ 
orbitant, and tltat the defendant took advantage of Mr. Spencer’s 
neceflities j therefore w'hat do they mean by faying, We have not 
charged impolitlon? if not in terms, yet ncccflarily implied. 

As to Mr. Spencer’s great prof erfy^ he was only tenant for life; 
at to Insperfonal ejlatcy he was not in eftefl and fubllance fui jurisy 
becaufe his fears of blowing up his hopes in the Dutchefs of 
Marlborugh prevented him from making ufe of the perfonal ejlate. 

It is then faid, he wanted money on a jujl caufe for paying debts^ 
and that his belt friends would have advifed this method ; nay, 
your Lordjbip would have done it. 

Lord Chancellor : I will relieve you from this part of the argtf 
ment } I would not for my own part have advifed it in any cir-. 
eum/lances, 

Mr. Spencer was b- und to pay it, even if the Duchefr- did not 
leave him a llriUing ! What would have been his condition then? 
Is it not clear he ftaked his ruin on this engagement? 

No mention made that hc-was indebted to trr.tlcfmen at the 
time the money was borrowed j his own private juflice might 
indeed lead liiin to apply the money in this manner, but it is 
no fort of excufe to tlie defendant, becaufe he had not this view 
in advancing it. 

The defendant was engaged to keep it a fccrct on the principle 
of Mr. Spences^s dcpendancc on the Dutchefs of this 

therefore was putting him under fetters. No body pretends that 
Mr. Spencer did not know the terms, or ignorant that he was only 
30, and therefore it was his apprehenfion of the Dutchefs that 
fiiMued him to the impoficion. 

I do not difputc but that a fon may difpofe of a reverdon, but 
that is not the cafe here, it is the hard feverc terms wc obje£l to, 
and in the judgment of-a court of equity, is a fraud where the 
elief does not infringe on the juft rights of mankind. 

jyyitnan’s cafe, a rifque on the death f an uncle. 

Here on the death of a grandmother, therefore why not 
ftronger ? 

’ ft is admitted argumenia of publick mifehief are laudably 
adopted into this court. 

ft not this a growing eril? all mankind fed iti 

As to the tranfa^ions which are fubfequent to the bargain, 
hdng a coniinnation, the defendant's cou^d rdy on Cs/r t. 
GihhtUi 3 /Fflw. 390 . 

■ But 






But the executors here do the duty much better by endeavour- EwiofCH**. 
mg to be relieved. ^ Jasskk. 

The next cafe, Staudard v. Medcalf, turns ftrongly againd 
them, for though the houfe of lords aiiirmcd the decree, and by 
that confirmed the will, yet if flic recovered her fenfes, did it 
without prejudice to any alteration (he might make in tliat dif- 
pudtiun, ihcrcfoic this not properly a cenfirmation of the 
fetlleinent. 

Mr. Spencer acknowledging the debt, that he could not pay it, 
but would execute a new fecurity, and pay the defendant at 
times, llicws his ncccflity, and that he had no profpccl of doing 
it hut by indulgence. 

The new boiwi produced by the defendant, antedated to tJie 
day of the Dutchefs cf Marlborough'^ death, but charged by ih.e 
bill, that it was to be paid in a month after the death of the 
Dutchcf.i, and though by his anfwcr he fwcars he cannot be 
ipiitc exact as to the time of payment agreed, yet, in order to 
gain more inttreft, carries it back to the dayof her death. 

If the court cannot relieve where it is double the fum, for ille¬ 
gality, they cannot relieve if five times the fum; and therefore 
tlu: argiinient of public!: mifehief mull have great weight, as 
no man can fay what bounds may be fet to extravagant contracls 
of this kind, unlefs it meets with a cheek from this court, in the 
manner wc have prayed hy our bill. 

The caufc was ordered to Hand over till nlk-haehnas term, and 
in the mean time a learih dire£lcd to be made after the oiigiiial 
bond, or, if Uiat cannot be found, a copy of it. 


The Earl of Lhejlerfield^ and Others, Executors cf 
Mr. Spencer, —— - 


} 


Plaintiffs. 


Sir Abraham JanJJhi, Baronet, 


Dcieiidant. 
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The caufc Hood for judgment. 

Lord Chaticell'jr in court, 

f Lord Chief JuPucc Lee, 

' * Affifted by < The Mailer of the Rolls, and 

CMr. JuUicc BurnetU 

M r. JuHicc Burnett: The counfel for the plaintiffs in 
this caufc have infilled principally upon three things. 
Firft, That the original contracl is ufurioi/s, and contrary ti the 
Jlatntes of ufurs\ 

Secondly, That, fupp'ftng it be not an ufurious contraH, it is 
fuch an undue advantage taken f a man's uecejfity tipion an txpe&anry, 
that this court nmll relieve againjl it as an unconjcionahle bargain. 
Thirdly, That the new fecurity ought to be corifdired in the fame 
light as the eld, and a continuation of the fraud. 

On the part of the defendant it is infilled, this is a mere con- 
xingent bargain, and in the nature of a wager only; no cinnnn- 
Vot. I. Z ftancr 
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{lance of a diftreiTcd heir feduced from parental government; no 
fraud or impofition, and therefore not warranted by former pre- 
^ * cedents, to fct this contra^ afide. 

And that if the court could have relieved on the ori(;lnal 
agreement, yet cannot, coufiftent with the rules of equity, do 
it, when the party has voluntarily taken upon himfelf to con¬ 
firm it. 

As to the firll queftion. Whether a loan of 5000/. to be paid 
10,000/. on the death of the Dutchefs of Marlborough in the life¬ 
time of Mr. SpenceKf be fuch an ufurious contra6\ as is within the 
llatutes, or only a mere cafual contingent bargain and not 
ufurious. 

This court has adopted the ufe of the word loan, in cafes of 
hottomreoy as well as in common money tranf.i£bions, and there¬ 
fore fliall make ufe of that term likewife. 

To make tliis contra^ ufurious, it mull be cither, becaufe it 
is.within the exprefs words, or an evafion or lliift, to keep out 
of the llatutes. 

It would be mifpending time to give the opinion of Civilians, 
and Canonllls, upon the head of ufury, becaufe trade and com¬ 
merce have made great alterations with regard to money; Lord 
Coift in his ad Jr^I. 89. fays, the time of the Jlatute of Merton, 
and alfo btfore the conquefl^ it was not lawful for Chrijhans to tale 
any ufury^ as appeareth by the laws of St. Edward, {s’/-, and Glan- 
ville, and other ancient authors and records ; and no ufury was then 
permitted but by the Jews only. In Lord Coke’s 3d In 11 . 152. he 
faith, that by the flatute of 2 "} H. 8. and 13 Eltz. allformer aUs^ 
flatutesy and laws y ordained^ and made for the avoiding or puinfhment 
of ufury f are made void, and of none effect \ fo at this day, neither 
the common law, nor any flatute is in force, but only the flatute of the 
37 H. 8. 13 Eliz. 21 Jac. Hardr. 420. e contra, fr per 

Lord Chief Baron Hale, Jewifb ufury was prohibited at Common 
lain, being 401. per cent, and more ; but no other. 

Nothing is legal- It mull be agreed then, nothing is legally ufurious, but what 
Mrbi*ii***rohr prohibited by the llatutes ; and the material ones arc the fta- 
kited hy^hr fta- of the 37 //. 8. c. 3. feet. 3. No perfon by way of any corrupt 
' tout, and to bargain, loan, exchange, chnufance, fh ft, or intcrejl, of any wares, 

lo**muft*be things, or by any other deceitful ways, flsall take in gains for 

within the ex- the forbearance of one year for his money, or other thing, that 
prefs words, or fhall be due for the fame wares, or other thing, above 101. in 
"pat the hundred. And the llatutc of die 12 Ann. ch. 16. varies in 
' of then. nothing from the former n£ls, but the reducing of legal interell, 
for in the penal claufes all the words of-thc flatute of H, 8. arc 
taken in. 

So diat the cafes determined on the firll of thofe llatutes, are 
looked upon as authorities upon all the fubfiquent llatutes. 

Whatever Ihift is ufed for the forbearance, or giving day of 
payment, will make an agreement ufurious, and is by a court 
and jury cllcemcd a colour only. 

Suppofe 
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cattlpo: 

Suppofc a man purchafe an annuity at ever fuch an under lari of Ch*#. 
price, if the bargain was really for an annuity, it is not nfury. 
l^n the foot of borrowing and lending money, it is otherwifcj ifabircain^ 
for K^hc court are of opinion, the annuity is not the real con- really inran 
tra£l:, but a method of paying more money for the reward of '’'®’ 

intcrefc, tlian the law allows, it is a contrivance that fiiall not fo*u® j a^rice, 
avoid theiftatute, by giving the avarice of one kind of men an noufuryj ifon 
opportunitj^of preying on the ncccflitics of another. 4 Leon. 

ao8« LWf y. JCtn^ V. ^foy 101. Co~ 0 . Lii%% 642, lending tnonry, 

643. ' vtherwife(t]. 

A bargain on a mere contingency, w'hcrc the reward is given 
for the rifque, and not for the forljcarance, is not ufurious; for 
liow can it be fiid, witli any propriety to be for the forbearance, 
when ihc day of payment itfelf may never come. 

If money is lent to be paid with more than legal Interefl. ; as -vyjip,, there! 
for inllance, in the cafe of Uayten^ 5 Co. 70. where it was ■ borrowing of 
agreed beween the plaintijjf and defendant^ on the \e^th o/'Dcccmbcr, money, ade- 
that the plaintiff Jhould lend the defendant 301. to be repaid tl*e frjl ,norc thaiTriie 
o^'Junc followings and that the plaintiff Jhould have 3 \.for the fa ~ li-g.arjte ofin- 
bearance, if the plaintiff s fonfbculd then be livings and if he dieds 's within 

then to repay but 261. of the principal niotiey ; this may be ufurious, ufury.^'**^* 
for if there is a borrowing of money, and a communication for 
interell, the device to have gone beyond the rate of \o\.per cent. 
faid the court, is fraudulent, and within the ftatute, otherwife 
the {fatute vi'ould be vain. For he might as well have made the 
condition, that if 20 perfons, or any of them, Ihould be living at C 34' I 
the day, litc. then he Ihould have 33/. 

He ilicn mentioned feveral of the moft material cafes on this 
point, and which v/cre chiefly relied on by the phiintifFs coun- 
fel, to make this an ufurious contradi, and concluded with 
Mafon V. Abdys 3 Salk. 390. and laid a ftrefs upon the rca- 
fon of the rcfolution of the court, becaufe there is an esprej's 
prvoifion in the bond to have the principal agaiHf 5 Rep. 6 >. 70. 
and 15. and the fame cafe in Moor. Girth. 67. Gmb. 25. 

1 Shower 8. 

Tlie flightnefs or reality of the rifque feems to be the only 
guiding rule, rhat diredlcd the court in the cafe of Bedingfeld 
V. Afsleys Cro. Jiliz. 741. There A., delivered to Vi. tool, whof 
by indentures covenanted with A. to pay to every one of AV childrens 
wh 'u'h then weres and Jhould be living at ten years ends 801. A. 
having then five daughters ; it is not nfury, faid the courts but a 
mere cafual bargaiti. But if he had been to pay 400 1 . at ten years ends 
if any were living thefts it would be a greater doubt's or if it had been 
to pay 3001. if any were living at one or two years ends that had 
been nfury, becaufe of the probability that one would continue alive 
for fo Jbort a times hut in ten years are many alterations. 

The cafe of Long v. Whartons j Keble 304. though ill re¬ 
ported, feems to be good law; For there, in error upon a judg¬ 
ment in debt upon obligation to pay 100 1. on marriage of tise daughters 
and if either plaintiff or defemlant die bfores nothing. The defendant 

(1) Sq Richards v. Brovnsi Cowp, 770, 

Z 2 pleaJf 
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EarlofCnxs- ftUiuis theJlatute of ufury^ arid that this was for the lean of 301. he- 
V*^jA«$»eN.*' 3 ^^ to which plaintiff demurred^ and per cur. 7 his 

is fuch a hind of cafual bargain as bottomree^ and the judgment 
affirmed, 

[ fhoulcl he glad to know, why a bond on a man’s is 
not as much an adventure, a;: on the bottom of a Ihip; a (hip 
may link tlic day after the bargain is made; a man may die 
, the next day after liis life is iniured; but whatever favour 

courts may flxew in contrafts beneficial to commerce, tJicy will 
■ not eftabiifli contrails of another kind to the prcjj.dice of tlic 
(latute. 

There can be no forbearance, for vvhat may never be due, as 
' the fnip may never return ; fo that It is mertJy a coniratt upon 
tlie rifquc. 

The rule thit fuppofc a contract was made for a flop’s return to New- 

governi the court from London^ or to from CVrtw, at a fcafon of the 

Uthe^if ^*e ot'* y*^***^ whcn th.cre is little or no danger, would not the court 
^prlnc^!^l,bu» 100*^ o*' colourablc. and a mere cvafion of the llatutc ? 

aiaybcfocr.n- And in tlic cafe of j -y v, Kent la. Httrdr. Reports^ it appears 
tnved, as to be plainly from whnt the court did there, that even a bot- 

fionofthcihi- tonircc bond may he an cvafion of the Italutc, as well as any 
tutc, as well as other coutradl, or Lord Chief Julbice Hale would never have 
S,"*"'”"- fe.« it to triul. 

’I'he firfl calc of bottomree is Sharph-y v. Ilnforrlly Cro, far. 
208. there the rule that governed the court, was tlic real liitpic 
of the principal, and the hazard the lender run of Iraving Icfs 
than the interefl: which the law allows, and poillbiy ncitlier 
principal nor intereft. 

Mr. Jullicc Dodderldge in Roberts v. Tiaisainef Cro. Jar. 509. 

L 342 J makes very proper diftinctions between contraels nfurious, 
and not ufurious: Mr. Attorney Getseraly in his argunnnt for 
die defendant, has ftited thefc dillindlions, as to M-bat con¬ 
trails arc ufurious.—As to contrails not ufurious: If I hnd 
to one 1 00 1. for two years, on condition to pay for the loan ilcrrof 
301. but if he pay the principal at the year's rad, that he jlsall pay 
nothing for interff', this is not ufury, for the party hath Lis tiny ion, 
and may pay it at the firfl year's end, tsnd fo difehatgr him/, if. 

In the cafe oi'Soaniev. Gleon, Sidetf. 27. Debt 7 ip:n obligation 
for 3001, in which there was a condition, that if a partirulnr flip 
went to Surat in the Eaft Indies, and returned ffe to J.niulon; es‘ 
if' the tnvtier or the goods return fife, that then the dfendant pay 
to the plaintiff c^c\. for each look; but if the Hip, ifcc. is loll 
by unavoidable cafualty of fea, fire, or enemies, to be proved by 
fufficient teflimony, then the phtiniff to have nothing*. 71 . e quejlion 
was, if this contract was ufurious within the Jlatute, as dfendant 
has pleaded it. 

Refohed per cur.’ 7 his is not ufury within the Jlatute, but a good 
bottomree contrail j. and the Chief fufUce Bridgeman took a difference 
between a bargain and a lean ; for where there is a plain bargain as 
here, and the principal hazarded, this cannot be within the datuteof 
ufittry, for there are apparent dangers of the fea, fire, and enemies 
between this and the Eaft Indies, which endanger the lots of the prin-^ 

3 cipal^ 



^ettt^ngf'Eatsaht. 

’cipn!j and fuch contraRs^ called hottsmree^ tend to the . inireafc Earl of Chb*, 
of trade, and It is ly this, fcveral orphans and widows live in the 
towns of this realm ; but otherwife it is of a loan where the 
prt.\ipiil is not hazarded •, judgment per totam curiam, that this 
was iifuri'uis. 

I camiot therefore hut be of o]unIoii, that this is not a contract 
originalft ufiivious, but a coutiii[;jnt bargain, and founded on 
tlic rifqui^nly. ^ 

The feco^^ queftion is. That fuppofing it be not an tifurious ^tjetermine*^ 
bargain, yet^whether it is not fiu'i! an uiulu: ;’.dvar..'a'.;c taken cf whetheraperfon 
a man’s ncrclfi^, upon an cxpe£tancy, that this court v.'ilI relieve •JM’itin* money 
againll it as unlotilcionaldc. _ ^ JittanrUmuM* 

If it WHS necefiary to give an rrprefs opinion on tliis point, T !».»•.* an titnor- 
fliould be under great diiliculties ; but wlien the cafes ccr-.e to Jm-ry p«iTiittm, 
conlulcrctl, 1 may be relieved from Uus nccciTity. nj„.y be¬ 

lt would be tot) hard to fay, that an heir or expeftant (houiu «>»■*; itinijjhrb# 
not borrow money, let his ncceiruies he ever fo great, or, which ‘’r^i!** ^ 

is the fame thing, that the perfon advancii'g fliall uot be fulllrcd 
to have an extraordinary premium for an extraordinary rifquc 5 on 
the other hand, it might be dangerous to give a fandtion to fuch 
bargain. 

I will IKitc the arguments of plaintllT’s eounfel, and then llicw 
the court is under no ncceinty to determine thivS point, and I am 
fure no court wt)'ald willingly give ati opinion, that might be 
made an 111 ufc ofoutof the court, 

i'irjl. Say they, it makes two of the worft pafiiotis in the 
human brfail: meet, avarice 011 the one fide, and craving appe¬ 
tites on the other. 

Zecondly, A man fliall hf* providing a liberal fupply ior a fon, r _ ■» 

or a near relation, as he imagines, when he is, at the fame ^ '* 

time, i)\ fadl laying up for, perhaps, twenty money-lemicrs •, 
and is thereby deluded to give away to llrangcrs what he in¬ 
tended for his own family. 

'Hie fupplying the neeelilties of young heirs, for lucre, li.ij been 
a growitig practice, and the court, from time to time, have ex¬ 
tended the remedy to meet the mifehief. 

Nett V. Hill, 1 Vern, 167. is one of the firft cafes Lord AV- 
tingham relieved on the giofs unrcafonablenefs of the bargain, 
which implied no man could be drawn into it hut by impofition. 

Lord Ivecjicr North rcvcrfed this decree, becaufe there ilul not 
appear any exprefs impouilon. Afterwards I-ord jtffreys coti- 
fu nicd the decree made by Loril Nottingham, d.rf.iring he iof>h 
W WVs purckafe hbc an unrighteous bargain in the beginning, and that 
nothing which happened afterwards could help it. 

The court in procefs of time extended the remedy, M'here the 
neceffity alone of the perfon bovn.wing induced the contract. 

Tlic firft cafe of that kind was lierney v. Fitt, 2 Fern. 14. 

Lord Nottingham, when it came before- him, relieved againft 
nothing hut the penalty. Ini/. T. 1686, Lord ]e{ircy$ held it 
an nnconfclonolde bargain, difeharged laid Nottin;’.l;am’j decree, 
and ordered the defendant to refund to the plaintiff all the money he had 
received of him, except the 20001, originally lent, and the inUrtfl for 
the fame. 
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*iw1 ofCnrs- ///'Twilleton V, Griffith, l Wms. 310. there were marie 
' '^jAKtscN of an imp^tion to warrant relief on that foot, hut Lord Cow- 

per chfe rather to ejlahlipi it on general principles, to prevent '■ 
growing practice of devouring an heir ; and Lord Jefl'rcyV 
Bcviicy V, I’itt, Jlanding, Jbewed that every one tlmught 
was jujl, and that there was therefore no attempt in parli 
reverfe it. His J.ordJhip alfo tock in the whole ohjcciio^, that at 
this rate an heir cottld not, without difftrulty, fell a rev rfton, and 
fuid he faw no inconvenience in the objection, for this might force an 
heir to go Imne, and fubmit to hi.i father, or to bite on he bridle, and 
endure fome hardjhips, and in the mean time he might^grow wifer and 
be reclaimed* , 

hi Curwin v. Milner, 19th of June, 1731, 3 JV$ns. 393* 
marginal note. Lord King relieved, but fold, if the thing had been 
new, he would not have gone fo jar, but thought himfelf hound by 
precedents* 

Thcfc arc the cafes principally relied on by the plaintiff’s coun- 
fcl. It is infiiled on the other fide, that none of thefc cafes bear 
any fnnilitude with the prefent, for here are no practices of 
fraud and inipofition •, Mr. Spencer out of parental aulltority, and 
not in bad circumftances, for he had 7000/. a year at that time, 
and faid too, the rifque here is equal, and not as in Curwin v. 
Milner, where the contingency was deubleto pay tOQoX. for the 500I. 
lent, if defendant furvived his father, or father-in-law* The offer 
here was fent by the borrower, and accepted on his terms ; there¬ 
fore it is the borrower’s own feeking. This too is fo equitable 
a bargain, that if the court would enter into the juft proportion 
L 344 J or calculation of fuch a bargain, and the ufual rate for infurance 
of principal, intcreft, and premium, it will appear to a demon- 
ftration, that if tlie Dutchefs of Marlborough had lived half a year 
longer, the defendant would have been a lofcr. And alfo it is 
not yet laid down that heirs fliould not borrow on the expeftancy, 
and that a contrafi mull either ftand or fall upon its reafoiiablcnefs 
or unreafonablenefs, and that will be a fufficicnt terror to the 
lender. 


deerp,' in 
t^j fame 
iment to 


Aiid indeed it might be difficult to give an opitiion on this ; 
for it may be thought too rigid to fay, that an heir ftiall not bor¬ 
row upon an expcftancy ; as fomc perfons arc fo nigg-irdly and 
fparing to their children, that a poor heir may ftarve in the difert, 
with the land of Canaan in his view, if he could not relieve liim- 
felf tliis way. 

Mr. Spencer befides has taken away the argument of ncccflity, 
; by confidering the whole himfelf, and in the freeft and mod vo¬ 

luntary manner imaginable has confirmed the contraiSl, and may 
^ be tlierefore fiid to have eftablilhed it with his eyes open, which 

brings me to the 

'i'-: Third queftion. Whether the new fecuriiy fiall be cenftdcred in 

the fime light with the old, and a continuation of the fraud (I) ? 
Xurtmtl^ave ^ know of no cafe where this court, though they might have 
reiieyt4l^the relieved ill the oiiginal contrail, have relieved againft the con* 

erismicorktraA, 

Mt relieve agalnft the confirmatien of it, if Airly obtained. 
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iirmation of it, where there is np pretence of fraud or impontion of Chsu 
in obtaining it; but if there was any thing of that complexion in 
‘>*:be confirmation, there indeed it is confidered only as a continua- 
tio;’ of the firft fraud. 

AifJ of this kind is the 'S.ztlolArdglaffe y. Mufehamp, I Vem, 

237. a^ Wifeman v. Beaike^ 2 Vern. 121. where the court 
looked ™ it as a mere contrivance and colourable proceeding, 
and mad^fe of a very ftrong exprclTion, It is a double hatching 
the cheat, ^'hefe were cafes heard before the Lords Comraif** 
fioncrs. \ 

liut can th\confirmation here be fald to be obtained by force, 
impontion, or contrivance ? The defendant was far from being 
prefling for hia' money, even after the death of the Dutchefs of 
Marlborough ; for he Itayed from October to December before the 
old contract was confirmed. 

And though there is no cafe to warrant relieving agalnfl fuch 
a confirmation, yet there is a ftrong cafe to fupport it. Cole v. 

Gibbons and others, and ALtrtin v. Cote and others, 3 Wins. 390. 
nvhere Lord Talbot admitted, that had all depended on the firjl 
(^tgnment, he nvotdd have Jet it ajtde, as being an unconfcionable ad¬ 
vantage made of a necejfitous man\ but when the perfon, after being 
fulh apprized o f every thing, chofe to execute a deed 0^ confirmation 
of his former ajfignment, and net the leaf fraud or furprize had ap¬ 
peared on the part of the defendant, it zvas, he fiid, too much for any 
court to fel all this tfide. 

At the bottom of this cafe there is another, that goes upon 
the fame principle, where Lord Cowper faid, that after the plain- 
tif had coolly, and without any pretence of fear or durfs, entewdinto 
a bond to the defendant^ he had then by afeertained the damages, and 
ought not to be relieivd. 

Upon the whole, therefore, I fubmit it to your Lordpip, that [ 345 1 
there is nothing ui'urious in this contrail, which can ..-arrant 
fcttlng it afide upon the ftatutes. 

And fuppofing any thing unconfcionablc in the tiling original¬ 
ly, yet Mr. Spencer t'lking upon him voluntarily to confirm it, I 
c innot heip thinking it would be too much for a court of equity 
to overturn fuch a bargain, aiid tliereforc my advice is to relieve 
only agaiiifl the penalty of the bond. 

* Sir Jthr. 

Mafer of the Rolls: • Strange. 

Ulic firft queftion is, Whether the defendants originally ndz>anc~ 
ing 500I. in the manner depofed by Mr. Buckwell, and admit¬ 
ted by hinifelf in his atifzver, and the bond taken upon it, ere ta 
be confidered as ufurhus and void in law F 

The fecond queftion is, f ike bond he not zvithin thefatutes of 
ufury, zvhether the bargain is of fuch a nature as will intitle 
the parties to relief, on the circunifances of this cafe, in a court 
of equity F 

The third queftion is, Wlcethcr zvhat appears to have been done 
by Mr. Spencer, after the death of the Dutehefs of Marl¬ 
borough, zuill vary the cafe, or infiuence the detenniuatm of 
ihit court F 

Z 4 .1 agree 
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here, J w.'grr, 
Wheiher Mr. 
S^HCtr or the 
Ducch'fs of 
JMiiriieroygt 
«Ucd &iUf 


I ngree with the revcrcmland learned judge, that the contra£l 
is not within the ftatutes of ufury. 

The 12th of Q, Anut^ cap, i6. appears to me tobecalcv ' 
lated for fuch loans, where two principal circumftances 
concur. 

Pirjly Where there is an agreement for payment future 
day. -■ 

And fccondlyj Where the premium for forbearan^ is greater 
than the ftatute alluw's. / 

The contingency In the prcfciit cafe, if thc contingency happt^d one M-.iy, 
tiic whole money was loft, and therefore may b /,jnopcvly cdlcd 
a wager between the parties, witv-iLcr I-ir. Spener or tlic Dut- 
chefs of Marlbcrou^h died firll ? * 

It is faid, il '.j dcfi^n of the parties wvre, one niould borrow, 
and tlie other lend 5000/. the etdour, or ftiift to cv.aile the ftjtute, 
will not av:.il. 

But whether an agreement be ufurious or net, may be de¬ 
termined two ways. 

lurj}. On the vcrdi£l of a jury, on a pica of a corrupt agree¬ 
ment. 

Sennd/y, By the court’s cxercifing their own judgment on thc 
particular circumft.nices of tlic cafe. 

Where a bond is But oti a ylv’/vagainit thc cxecutors of Mr. n® 

loft, no action afbioti could bc maintained, tor the bond being loft or deftroyed, 
biMuft ^not not be pleaded w’itli n pnft-rl hie it: curia ; and it was fo 


jtlead.tLie with 
frtfti-t tie m 
turid ll]. 
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aid down in thc cafe of and others, againil JoneSf Eajicr 
term 9 Cco, 2. 

The other method of thc court’s cxercifing their own judgment 
is ftill open, as in the cafe of Roberts v. Trrmai'tc, Cluy'u's 
rafe, ^ Rep, flicws wlut fort of fhifts tliey niiift be that a court 
will confider as an evafion of the ftatutes of ufury. Coutb. 125. 
fliows what are, what arc not hazards; and, aniongft other 
tilings, I.ord Chief Jullicc f/r.^‘faid, dying within half a year is 
no hazard. But if tlierc be a w ager between two, it is not ufnry j 
for the bargain was bona Julc^ and fo laid down in feveral of tlie 
old cafes. 

Thc prefrr.t cafe is fully .before the court. In order to make 
it ufiiriour., It maft bc 'leU'rmined to be a fbiift to get an exoibi- 
tant premium, and colour viile only to evatlc the llatiite. 

Now it appears to me to be a mere bargain on chance, a 
■WMger whicJi out-lived the other, Mr. Spencer or the Oulcliefs of 
Marlkzrjuxh, 

Some llrefs has been laid by the plaintlft’'6 counfel on the 
word lend. 

But I think that concludes nothing as to the nature of thc con- 
tradl iifelf, but is a playing on words only. Every bargain of 
this kind is a loan, even bottomree contracts are fo, and exprcfsly 
called loans by adt of parliament. ' 

(1) See anm. ppft. 2Vol. 61. 


Therefore 
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Tlierefore it is not the expreflion, but the nature and intent of Ewi of Chss- 
the agreement which mud determine, whether this coatrad be a 

^Cmpic loan or rifquc. The intent Jf 

the agreement 

•nd net the expreflion, detemines whether a contra^ be a loan or rifque. 


To 


\f 


furc, one reafon why fo large a premium has been al- Bottomree bonda 

‘ - - r » notufurioo»,be- 


lowed on\ottomree bonds, was out of regard to commerce j but "aufe tii ° wiiol* 
the principal reafon muft have been, that they aic not within the money isin 
flatutcs of uX^ry, becaufc the whole money is /« hazard. hanard, 

I am dearlXof opinion tlierefore on the fivil point the bond 
was not ufurioiVi, and confcqucntly not void in law. 

T'heJ'tcohd qu\}iou is. If the bond be not within the (latute of 
ufury, whether the bargain is of fuch a nature as will intiik the 
parties to relief, on the circumftanccs of the cafe, in a court of 
equity ? 

My advice here will be grounded iniircly on what was done 
after the. de.ith of thcDutchefs of MaiUm-uigh, and therefore I 
ihal) offer notliing on this head, which I would liavc al all cou- 
fidered as an abfolute determination ; and yd I fee no reafon to 
quarrel with ti.e principal cafes tliat have been cited, hecaufe 
tliey tlo not come tip to the prefent, nor would I he undeiltooil 
to ah itc of the force of them in any rolpecl. 

There an: many eircumltanccs on the part of the defendant 
that pt’t Ids r. *'■. in .1 f:i\curable light. 'J’here w.vs no intention 
of fi u.d i:; I.i’ii: the fehemc came from Mr. S/V/vov, not from 
him; tli. wms a>lvanccd on the borrower’s own terms, 

after it had been refiifcd by oil.ers, and not thought a good liar- 
gain according to the rules of c.ilcui iiioii of ebances. 

liut Hill I iliink there may he cafes wliere this court will in- tHw mty be 
Icrpofc, to prevent improvident perfons from ruining thcmlclvc.s wh-^re the 
before the expecvlancv falls into poilelfion, though no < xprefs ”‘1” 

. • * » o i |)v.jc to prevent 

fraud or iinpoution appears. improvident 

p -ijiitij from 

rui:i:nsthemr.'!vei, tho-.i^,!. ' expiL-i. fraud appein. 


Every forions and confidcratc perfon muft fee the fad neceffity Agrcrmcnr* «f 
there is for the court’s keeping a Uriel hand over agreements of depend^oiTiheir 
this fort, but then they mull llill depend on their particular cir- particular cir- 
cumilances ; and it is not at all adviU able to give too particular >^“«iftanceii. 
rcafons in determinations of fuch cafes. [ 317 J 

llie tliini qucllion is, Whether what njfiars to have ken done 
by Mr, Spencer, a/hr the death tf the DuU hejs of Marlborough, 
will vary the rafe, or injlitenee the determhu.tion c/ this court (l) ? 

And 1 am of opinion, the plaintiH's are iutitled to no other 
relief than in refpccl of the penalty, on payment of 10,000/. 
and intcreft upon it, from the death of the Dutchefs of Mark 
borough. 

I will now take a view of the diffi-Tent iituatlon of Mr. Spen» 
cer in I 744 x and 1738. 


(1) Pf. 354. note. 


In 
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In 1738, notwithftiinding he had a large income, he was in¬ 
volved in great difficulties, and extremely embarrafled how to 
pay his creditors : he was obliged to mortgage his expedatiolfs 
from the Dutchefs, which was a dangerous experiment, as it 
might have defeated them intirely: but in 1744, upon wc death 
of the Dutchefs, he came into the poll'effion of fo great m income, 
as enabled him to difeharge his debts foon; all he iueflred for 
doing it, was time, and he had it. / 

It is not material who took tlie firft ftep towards rfie new agree¬ 
ment i two months elapfed before it was abfolwi^y complcated, 
and Loftiti, Mr. Speturr's agent, wrote to the /efendant by his 
niaftcr’s order, tlie 31ft of Oiioberf to bring/bond and judg¬ 
ment ; there was not the lead circumlhince of‘undue behaviour 
in the dcfcnd.nit, or force upon Mr. Spciirer ; and it appears 
in evidence, that Mr. Spencer's fixed dcfigii was to pay oft’ 
the whole, as foon as he could, with a preference to the defend¬ 
ant, who Mr. Spencer himfclf faid, had treated him as a Ccii- 
tlcman. 

In confequence of this intention, he paid the defendant leoo/. 
at one time, and a fccond loool. at another, and there arc fre¬ 
quent declarations of Mr. Spencer proved, of his being extremely 
well fatisfied with this tranfa£lion from firft to laft. 

But perhaps it may be faid, Mr. Spencer was not fully apprized 
of the nature of the bargain, and that he might have been re¬ 
lieved on the firft bond. 

Even this circuinllancc is not wanting in the prcfeiit cafe, for 
Loftin's depofition is, that on afking Mr. Spencer in 1738, what 
fecurity he was to give Sir Abraham JunJJeny lie replied, JanJftn 
much doubted if a bond would be valid at law, and thcretore 
feemed inclined rather to take a note or memorandum for it 
only. 

'i'hls lliews Mr. Spencer was apprized of the nature of this con- 
tratl, and the doubtfuJnefs of its validity in point of law. 

Mr. Spencer continued in the fame mind from the beginning 
to his death, and, to the laft, iliewed a refolution to confirm 
the bargain. 

Contracis of a p'Jl obit nature in general, are by no means to 
be encouraged, arc of a dangerous tendency, a publiek mifehief, 
and not to be enuntcnanccd in a court of equity: but I ground 
my advice only on the p.articular circumftanccs of this cafe, and 
tliiirk there may be relief given in other cafes, where fiich llrong 
circumftanccs tlo not concur. 

I am very far from blaming the plaintiffs for fubmitting the 
cafe to the eonfidcration of the court, but tliink they did ex¬ 
tremely right \ and my humble advice upon tlie whole is, to re¬ 
lieve oidy on the penalty of the bond. 

Lord Chief Jufticc Lee: The firft point is. As to the nature 
of ufury, confidcred either according to the Common law. Di¬ 
vine law. Civil law, or J^anon law. It would be mifpending 

uey beiof fettled. 

time 



the 
L, the 
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time to mention anything on this head, becaufe the idea of ufury Swl ofCtitt- 
,hi this country is fully fixed, and the premium for forbearance 
of money fettled by ftatute. 

In g jinJ, 15, MuXMa/onv. JMy, Comb. 126. and Carth. 68. 
the truc^illintftion is taken between a coldiirablc an.d a fair and 
abfolutc \tzard of tlic principal money; if of the foniKr fort, 
tlie bargaiX is ufurious, if of the latter, it is out of the (latutc. _ . , 

The material and true rcafon wliy bottomree bomls arc not mTufuritull 
ufurious is, itecaufe they arc not within the llatutcs of ufury, l>cc?uic not 
and rcafons oP^radc were the only inducements to the court to ‘•’c ‘f*- 
countcnance thiXkind of contracts. 

The defendanys coittrart can be confidered only ns a real when the pro¬ 
hazard, and it does appear to me v«. ry ckurlv, on looking into 
all the hooks, that courts of law have always held, wlicrc the 
profit the lender is to have, is for the haznid, and net for the coriutt:'. not 
forbearance, the contrart is not ufurious. uiuri u.. 

In Molloy tie jure menitimo, /?/>. 2. cuf). Ii. /i7. 14. 1 c fays, 

Mojl certain H it, that the ^renter the tlanger is, if th.re ie a 
real adventure, the gr)-,\qtt-r n:a\' the profit be cf the tir.nc': ad- 
vatieed, and fo hath the fame teen the opinion of tie Ciei/iaiis, 
and like'ivife Jome divines, though others Jeem to he of cpiukn, that 
any profit or advantage ought not to he made of money fo lent, no 
more than thofe that are adva.’ucd on finiplc loan, anil cn the peril 
of the berronver. Howvir nH, or tnojl of the trading nations of 
Chriftendom do at thif slay idlovf of the fane, as a matter moft 
reufonable, on act onnt of the i ontingcncy or hazard that the lender 
runs ; mod tkerefire fm h money may be advanced feveral wys, 

** and a profit may arif, fo that there runs a peril on the lenthT.'' 

I iliall fay no moiv on this licad, but on the fccond point Recommendra 
fubmit it to ycur Louifidp, whether it will not be worth w'hilc, 
for courts of equity to eoiillder, how’ they may prevent bar'*nins, how to picvrnt 
where a lender runs away w'ith tlouble wliat he advanced, and to 
bring them within the nicafurc preferibed by tlic Icgillaiuri, ibt with 
legal premium for money, what he 

1 fpeak of the fccond point in this general mamuT, bccaufe 
what Mr. Spencer has clone w'ith regard to the eonfirmation, has 
taken away wdiat miglit have been objcCled to the bargain’s be¬ 
ing unconlcion.'.bIe, as it Hood originally. 

Now if the conlracl: at I'iril fljouid appear to be attended with 
fuch circumllaiice.s as might induce a court of equity to refeind 
it intirely, or inoilerate it only; yet the new agreement would 
ferve to give it a Itrenglh which it had not before. 

1 Ihniat. fcl, 136. fee, 4. intilled, Of the prohibitions to lend 
money to fans Ih ing under the paternaljuriflicilcn. F 119 ^ 

The lending of nuneyto Jins, nvho arc fill under the power and By dctrccoiihe 
tuition of their fathers, heinr to them an cccafson cf debauchery, is one 
cj the pernicious effcHs of ufury, and it was by rcajon cf the faculty 
cf borrowing money cf ufun rs, that the corrupticn r f the manners s/'derthc pjtcnul 
the youth in Rome was cometofneh a height, and attended 
confequences, that, to rflrain this diforder, a rcgiJatien was made by joan of money, 

arc declared null 

without any diftindion, except the creditor advanced it for a cavfc Uul was juft and rcafonable. 

a decree 





CirrcKt^^anrafn. 


EarioTCMBt- a dccrcf if th‘ fmaie^ calktly The Macedonian Decree, from ilte 
Tx>riE].ii«. r)ft};c ufrer svho ji*avr ocratloti to /V, by which oil obligations of 
* ’ fon^ livings nmhr tl.\' parrntal jnr:ftlic!i,ny coniraSied b') the hnntf 

mmey, wci c ilc.-fared nut! wiilsoui any dfinBhn, But if any rrnlltor 
had lent m nry f r a caufe that waf jnjl and rcafnahle, fpjfrient to 
fupporl ihr fijid'y of the obligation ; it was /'V a favourable fiterpreta^ 
ti.n of fie decree oj the fenatfy that this cafe was to he excepted from 
the general proidhitiony according to tie quality of the ufe to which the 
jvt put O'e money which he had bsrryurd. f 

The dcl'endant had this txcention in his lavoyf", for the con¬ 
tract was math: in order to empower Mr. tpeneef to nay jnil debts 
to his tradefir'icii, and applied accordingly. , 

It appears by the authority of Cole v. Alarr u, in 3 JFms. a 
fubfequciit deliberate acl, whciv. the party is lully iniormed of 
every thing, jnakes the bargain good. 

In tire cafe ot (iann v. Catuiy 1 irms. 7^7. Lord Jlface/es- 
field makes life of thefe e:;prclRons, Indeed if the party relrnfing is 
ignorant of his righty or if his right it '•ancealed from him by the 
perfon to wh-.m the rettafe is madey thefe will le good rcafons for 
the fating afsde of the i\!: fe‘y but fc/snm cotivexamesy relcafesy and 
agreement <y made by the partieSy are not fhghtiy to be blown off and 
Jet aftle. 

But here the right was not concealed front Pdr. Spencer, for 
the fubfe-quent agreement appears to be made deliberately, there 
was no Lind of fraud in any one cirenmftance at' ?nding it; and 
therefore I concur in offering my advice in the fame way with 
the Maflcv of the Rolls, and Mr. Juilice Burnet (i). 

Lmtl Chief Juf. l.ord Chancellor : Before 1 proceed, it is proper to mention 
S' fi nifieVhU Lord Chief Jufticc Willes, being ill, has furnifiied me with 

cancuiTcncc in* vcafons by letter, and autliorized me to fay, he c«'ncurs in 

the tame opiiuoa opinion with mc in the tlrrcc points that arc made in the 
Vy letter to r 

lord Chanctliir. 

In the next place, the able alTiffancc I have had in this caufc 
makes my tall; much caficr, and, unlefs the novelty of the cafe 
called upon me to give my rcafons, I might very well be excufed 
from faying any thing on a fubjeCT:, that has been fo fully and 
Icavnedlv (lifeuffed already: and if I could have forefeen on w'hat 

e s r 

points tliis matter would have turned, fliouhl liavc fpared the 
learned judges tlicir trcuHc. 

The firrt point. Whether the ffrjl bond is void in law, by virtue 
of the fiatutes of ufmy ? 

The feconci point, If it is valid in law. Whether it is 
C 35® ] contrary to cotfcicnce, and relievahle upon any head or principle of 
eqsiityi 

The third point is, ‘Whether the new fecurity given by Mr. 
Spencer after the death of the Dutchefs of Marlborougby amounts 
to a confirmation, and is fuilicient to bar the plaintilfs of relief. 

The firft is a mere queftion of law, on the conftrudion of the 
(latutes, and therefore to be confidereci exa£lly in tlic fame light, 
as in a court of Common law, and as if an action lutd been 
brought on the bond. 

{i) Pojl. 354. note. 

My 
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My Lords the Judges ate very clear in their opinioni the bond 
was not iifurlouSj and if I had been doubtful niyfelf in tliis jamihw. 
point, I (liould have thought notwithdanding, I was as much 
bound by their judgment now, as if 1 had lent it to be tried 
Bt law. 

But I have no doubt at all of this contraiH^’s being out of tiJs contra^ * 
the ftatulc? of ufury, and do not intcjid to go through il.t 
authorities on this head, as they have been fully obi'erv'd upon rotes of ufury 
already: It is a plain fair wager, and not within the llatuteo, (i). 
bccaufe no loari. 

But if a loan, it has been argued for tlic plalntlo':, that an 
agreement to receive more than principal and legal intcrcit, on 
any event, is ufuijious, and contrary to the llatul(.s. 

I Doimt. 115. i'ule. 5. The civil law has very nhe dhline- 
tions on coK!::j(li}i!:m ami ruitui.w. As to ccuiiiKihttumy it is n.ulcf- 
ftond in the lame fenfe the law of lin^la.id imdcrfland; *.t; but 
by niiiliivm the < ivllians mean a loan, where liic tiling lent is to 
be reftored in ; when any thing was to be palii for hire, it 
came under the hi :ul of locath ^ canduntwu 'the Ccininoi; law' 


has not adopted tlicle nice dilUn^lions. On actions for money 
lent, it is exprefied by muff, ih:iit \5 i'cauiKioilaUt, 

Even money on a ri'viiic is e-'llcu a loan, as in the cafe of a 
h'Alomree bond, the n //. 7. rh. b. Tlie Itate.lc coni lius a ge¬ 
neral prohibition of all ufury, but la s, wirhout ic iHkiji .ii.il r/d- 
ventur€\ from lx nee ic appears they unvlerRoou an advantage 
might be inferttd in a loan of money, and thert hne ibe iiiferting 
of a eoutingency, will not prevent it’s being a loan. 

If there luis beer, a loan of money, and an inrirtlon of a coni'.n- 
gcncy, wliieb gives a liigher rate of intercll than liie llatuies .al¬ 
low', and the contingency goes to the intcrefl; only, though re.;! 
and not colouraliic, and notwithdanding it bo a l'.a;’..’.rd, Vv-t it 
has been held to be iifurloiis : Wliere the cemingeney ' ; re¬ 
lated to both prineijul and liucrell, and a higher rate 01 in- 
tcrclt taken than allowed by llatute ; tlio courts i.a\e the. ’ n- 
quired, whether it wars coioniable or not, and within rhe dillinc- 
tlon taken in the cafe of R„krls v. Tw/mii/n’y by Mr. Jiiftice 

Firjly (faid he) if I lend loc/. to h.»vc l2c.h at the year's 
end upon a cafualty, if the cafnalty goes to tlie inrerelt only, 
and not to the principal, it is ufury, for the party is lure to liave 
the principal again, come what will com? : but if the principal 
and intercll both arc in hazard, it is not ufury. 

Secondlyy If I fecure both lutCicll andprineip.il, if it be at the 
will of tlte p.irty wdio is to pry ir, it is no ufury ; as if I lend 
to one 100/. for two rears, to pay for thi. loan thereof 30/. 
and if he pay the principal at the year’s end, he (hall pay no¬ 
thing for intereR, this is not ufury ; for tiie party hath his elec¬ 
tion, and may pay it at the lirlt year’s eiul, and fo difeharge 
Ifimll'lf. 


If tlieri* be 1 
loAii of money. 
Slid .iconiingen- 
cy inf ’ned, 
wiikkglvts 
u.ure ik ju the 
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(l) Lamego v. 2 Burr. 715. (2) See Mof/e.y, ffll/iriy 4 Dun. ^ 
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:MaA ofC«E»- Although this contraA has been called a loan, yet it is merely 
’’y* a cafe of chance, and I agree with my Lords me Judges, thr- 
Heafimfuradl found and fanJamental reafon for admitting bottomree bar- 
mitting bottom- gains, is, their being out of the ftatutes of afury} for coniidera- 
•Sei^eing'out’ comnicrcc cannot fupport them, if held to be witliin the 

of die itatnte^ of ftatUtCS. 


iifuiy. 


Loan* upon s 
teal and fair 
contingency, no 
more ufu.-ious 
than bottomree 
hojidi. 


Contracts ofthis 
kind vitia rein- 
forii. 


The counfel for the plaintiffs, by way of objefliori, laid great 
ftrefs on di^uins of Judges, that particular care muft be taken 
there is no communication for the loan of money; therefore, fay 
they, this being originally an agreement for borrowing on one 
part, and lending on the other, is ufurious. 

Avery good anfwcr has been already given^to this, that the 
real and fubffaiitial foundarion of the agreement muff be con> 
iidered, and not mere expreffiuns only; but 1 will add to it, that 
loans upon a real and fair contingency cannot be faid to be ufuri* 
ous, any more than in the cafe of bottomree bonds. 

And the very ffatiiig of the faifl;, on the purchaling of an an¬ 
nuity, or on the fale of goods, will prove the obfervation. 

A man may purchafe an annuity, on as low terms as he can ; 
hut if he fets out at flrff with borrowing a fum of money, and 
then turns it into the fliapc of an annuity afterwards, this is a 
Ihift, and an evalion to avoid the ffatutes (i). 

It is lawful likewlfe for a man to fell his goods as dear as he 
can, in a fair way of fale; but if A. applies to to lend mo¬ 
ney, and oilers to allow more than tlie legal intereff, and B, 
fays, no! I will not agree to your propofal on thefe terms, but 
1 will give you fuch a quantity of goods, and you (ball pay me 
fo much at a future time for them, beyond the price I now fix, 
and then charges an extravagant proiit *, tliis is a fliift to get more 
than the legal intereff, and is ufurious. 

On the Iccond head. I ihall follow the prudent example of 
Mr. Jufficc Bi/rnetf by not giving any direct opinion, but at the 
fame time, the arguments in this caufc have made it neceffary to 
fay fomething. 

No wife and good man will affert fuch bargains deferve en¬ 
couragement, for as they are produilive of prodigality on the 
one hand, fo do they beget extortion on the other} want and 
avarice always generating one another, and tlicfc contra6is may 
be truly faid to be vitia ietnporis. 

This court can certainly relieve againft all kinds and fpecies of 
fraud. 

Fraud may either be dolus nmlus^ a clear and exprefs fraud, or 
fraud may arile from circumffances, and the necelhtjr of the per- 
fon at the time. 

There arc alfo hard unconfcionahle bargains, which have been 
conftrued fraudulent (a), and there are inffances where even the 
common law hath relieved for this reafon exprefsly. 


Vf^Ante 340 . Richards v. Brown, 
*>/. 770* 

(a) Bamariifton v. Littg»d,pofi, % vol. 


133. Cwyne v. ReaitHf i Bro, Cba.Rep, 
10. Sed vide WillU v. Jerntgan, fofi, % 
V0I.351. 

James 



Jams V. Morgan^ i Leo^ 111. was a cafe of this kind. Af- 
fumpjtt to pay for a horfe, a barley corni a nail> and double every ^ 
nail, and avers that there were 32 nails in the ihoes of the horfe, 
which, doubling each nail, comes to 500 quarters of barley; 
and upon tm ajfumpfit pleaded, the caufc being tried before Mr. 

Jullice Hide at Her^ord ; he dire£l:ed the jury to give the va¬ 
lue of the horfc in damages, being 8/. and ib they did; and 
it was afterwards moved in arreil of judgment' upon a flip in 
the declaration, which was over-ruled, and judgment given fo*" 
the plaintiff. 

But this court will relieve againll prefumptive fraud, fo thatf«“^ 
equity goes further than the rule of law, for there fraud muft be b«eqthy*re- 
proved, and not prefumed only, lieves agiiiift 

To take an advantage of another man’s neceflTity, is equally 
bad, as taking advantage of his wcaknefs, and in fuch fituation, 
as incapable of making the right ufe of his reafon, as in the 
other. 

In the marriage brocage bonds, one of the parties to the mar¬ 
riage only is deceived and defrauded, and not cither of the parlies 
to the marriage-brocage bond, and yet the court have relieved, 
for they hold it infctled by the fraud, and relieve for the fake of 
the publiek, as a general mifehief. 

In like manner, where a debtor enters into an agreement with 
a particular creditor, for a compofition of lo/. in the pound, 
provided the rell of the creditors agree, and this creditor at the 
fame time makes a private claiulcftine agreement for his whole 
debt, and though no particular fraud to the debtor, yet as it is a 
fraud on the creditors in general, who entered into the agree¬ 
ment, on a fuppofuion the compofition would be equal to them 
all, the court has relieved (i}. 

So in bargains to procure offices, neither of the parties is de¬ 
frauded or unapprized of the terms, but it ferves to introdi.v.e un- 
w’orthy objefts into publiek offices i and therefore, for the fake 
of the publiek, the bargain is refeinded. 

Political arguments, in the fulleft fenfe of the word, as they Political ji*o- 
concern the government of a nation, muft, and have always 
been of great weight in the confideration of this court, and tho’ government of 
there may be no ^lus malus, in contracts as to other perfons, yet • n-tion, of 
if the rell of mankind arc concerned as well as the parties, it may 
properly be faid, that it regards the publiek utility. thii court. 

In the cafes before this court, there have been fometimes proof 
of a£tual fraud, fuch as lierney v. jP/V/, the Earl of Ardglafs v, 

Mufchampf and feveral others. 

In thefe cafes too, fraud has been conftantly prefumed, or in¬ 
ferred from circumftances, and conditions of parties; w'cak- 
nefs and ncceffity on one fide, and e:ttortion and avarice on the 
other, and merely from tlic intrinfic unconfciunablcuefs of the 
bargain. 

The next kind of deceit is, upon other perfons who were not 
parties, as ancedor and fatlier, and die heir and expe£lant, 

(1) Surrett v. Sp'dJer, ante 105. Z Fef, 156. See MiJdle/ca V. O^cw, iP.fF. 768 

Z whevv 



Cmii. where by contrivance an heir or a fon have been kept from dif- 
‘ * JawmenT* cloHiig Jiis affairs to a father, or other relation, and by that 
' means prevented from being fet right, and undeceived ; and the ' 

anceftor or father, liavc likewife been feduced to leave their for¬ 
tunes, to be divided among a fet of dangerous perfons, and com¬ 
mon adventurers. 

That there was unconfcionablencfs in the very nature of the 
bargain, the hatvkinjr it about Ihews, that there was alio a deceit 
and delufion on the Dutchels of Marlborough^ who ihwd in loco 
parentis^ appears from the evidence of Mr. liachtctllt who fwtars 
it was intended to be carefully concealed from her, and that flic 
ihould never hear of it. 

And yet I do admit more circumR-anccs appe.-r hers in favour 
of the defendant, than have concurred in the reft of tlie cafes: 
Mr. Spencer was 30 years of age, there is no foundation to fay 
he was a W'cak man, nor any charge in the bill of that kind, the 
bargain was unfought for by the defendant, and intiiely proceed¬ 
ing from the borrower, wlio was of a broken conftitiition; the 
• money too was borrowed for an hoiieft purpofe, to pay debts, and 
, yet, I would by no means have It underftood, that this intention 

alone will in all cafes f.mdlify fuch a bargain. 

in tliofe cafes where it has been inferted in the defeazance, 
that the lender (liould lofe his money, if the borrower die.s before 
father or grandfather ; I always tliought there was good fenfc In 
the M'ords of the court upon tliofe claufes, thai this does not d'^~ 
ference the cafe in reufoii at rll, for in thefc cafes^ ij the tenant in tail 
diedy living the father, :he debt nvould be lojl of courfcy and therefore 
expr^ng it pa: iir iarlyin the defeazance, made the bargain the nvorf\ 
as being done to colour a bargain, that appeared to the lender hintfef 
unconfiomiblc, 

LMT-makers in Attorney General faid, that it was a vain and wiltl imagi- 

Jlanw thought it nation, to think any general law can prevent prodigality and ex- 
***o?^idS"* travagance, and ye: the law-makers in ancient Rome, though 
J*" they were not fo weak as not to know’, that laws to reftrain pro¬ 
digals might be ufclel's in many in (lances, thought it necelfary 
ftill to put a prodigal under the care of a curator, and alfo made 
their famous fenatus-confultum Maccdonianum merely with a view 
to prevent it. 

Whatever may be called a Icgiflative authority in this court, I 
utterly diftdaim} but fo far as the court have already gone in 
cafes, ioixt •a&IxixdilAottinghanz, Lord Coivper, Lord A 7 /;g, and 
Lord Talbot, have gone in the (everal cafes before them, I think 
myfelf utuler an indifpenfahle obligation of following. 

I have fpent fo much time principally with this view, that tlic 
work of tlris day may not be mifunderilood, as if the court had 
departed from their former precedents, and eitabiiflied a new one 
for unconfcionable bargains. 

Pojl obit bargains, and Junhlim annuities, have got tlrcir bro- 
4 u d faftors about this town, and I would willingly ihut the 

door againft fuch perfons, and am not alhamed to own, I fliall 
.. Ij(. ready, confiftent with the rules of equity, to corredt 

fuch enormities. 
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■^The third point is, Whether the new fecurity given hy Mr, SbI of Ciibi- ‘ 
Spencer, after the death of the Dutchefs of Marlborough, amounts j* 
to a confirmation^ and is ftijficient to bar the plaintiff of relief. 

If the fir ft bond had been void at law, no new agreement [ 354 J 
would have made it better, the original corruption would liave 
infected it throughout. 

But as bargain;, that are not cognizable at law, are properly Newagreemeats 
the fubjecl of this court’s cunfideration, new agreements and 
new terms may confirm what might other wife have admitted a 
queftinn as to the fairnefs of it (l ), gain. 

The evidence feems to prove clearly, that there was no com- 
pulfion on Mr. Spencer at this time, his neceflities were intirely 
over, for 21,000 /. a year was by the difpofition in the Dutchefs’s 
will added to 7000/. a year he had before, fo that a little more 
than a third of his annual income would have difeharged the de« 
fendant’s whole demand. 

In the next place, the Dutchefs being removed out of the way, 
the danger of her coming to the knowledge of it was gone, fo 
that he was delivered from that circuinftance likewife; arid fur¬ 
ther, there was no aticcftor or relation living, on whom any de¬ 
ceit or delufion could be practifed. 

Loftinh evidence of Mr. Spencer’s declarations as to Mr. Janf. 
fen s doubting, whether the firft contrafl was legal or valid, is a 
ftrong circumll.ince to lliew Mr. Spencer was fully apprized of 
the nature of it, and no fraud or impofition therefore can be fug- 
gefted on this head. 

The confirmation here is much ftronger than in the cafe of 
Cole and AfarlUiy becaufe the original bargain here is attended 
with much fairer circumftances. 

Mr. Spencer here is a debtor, and Sir Abraham Janfien might 
have diftreffed him by bringing an action, and yet fo far was he 
from taking this advantage, that he waited two months w ::hout 
ftirring one ftep in the afiair. 

The plaintiff’s counfel have faid, there has been only one cafe 
of confirmation, udiere this court have decreed in favour of it, 
but feveral, where the court have fet afide bargains notwithftand- 
ing confirmations, and inftanced in the Earl of Ardglafs v. Muf 
champt and Wifiman v. Beake. 

But the cireumftnnces in the firft of thefe cafes are not at all 
applicable to the prefent, the fame fraud attended the confirma¬ 
tion, as the original bargain ; and in the fecond of the cafes, the 
confirmation was ftill more extraordinary, and the perfon juft in 

(l) Stapleton v. Stapleton, ante lo. “ will give a new bond, that will main- 
In Crowe v. Ballard, 3 firo. Cha. ftep. tain the poffcilion of the right of the 
120. Lord Jhurlow thus exprefles him- '* holder of the bond, and this act (hall be 
felf upon the fubjed of confirmations.-— ** faid to be a confirmation ; but not any 
•* If a gentleman of rank, fortune and " aAdone under ththfinenceofthefor^ 
t* honour, under age, in ditlrefs or other- ’ “ mcr t'-anfaShn, and the opinion that that 
•* wife, gives a bond; and afierwards con* ** bond is good.’* Vide etiam Delot aino v. 
<* ceives, that he has made a hard bar- Brown, 3 £ro. Cha. Rep. 633. 

,, gain, and knowing that the Und is bad, 
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the fame di(lre0ed fituation as at firft, and in both of them th<t 
original tranfadions were grofsly fraudulent. 

But here the original tranfa£tioii was doubtful at leaftj if not 
intirely clear of impoHtion. 

Upon the whole, I am of opinion the only relief the court can 
give, is againO; the penalty and judgment, and as the plaintiffs had 
prabahilis caufa tttigandif and the defendant’s a cafe far from inti- 
tling him to the favour of the court, 1 fliall not therefore give him 
cofts againft the plaintiffs; for I agree intirely widi the Mailer 
of the Rolls, that the plaintiffs, as truftees, are to be greatly 
commended for fubmitting a queflion of this nature to the con- 
lideration of a court of equity. 

Let it he referred therefore to a Mujier to take an account of prin¬ 
cipal and intereji due on the hand in 1744, and the judgment thereon^ 
and to tax the defendant his eofs at laiv, and on payment to the defend¬ 
ant by the plaintiffs^ of nvhatjljall he due at lawy let the defendant de¬ 
liver up the bond to be cancelled^ and let fathfaSlion be acinawledged on 
the judgment^ at the expence of the plaintiff 


CAP. XXV. 

CDailtp. 


(A) "Penver of this Court with Reffecl thereto* 


Jmuuj the •Lhe Attorney General v. Jeanes* 

Cafe 168. TT was faidby Lord Omncellor in this cafe, that in an Infor- 
The coortwiil JL mation by the Attorney General for the regulation of a cha- 
waitea**' bufinefs of tlic court to give a proper diredion as 

ch4rity, without to the charity, witliout any regard at all to the propriety or im- 
uy regwd to aa propriety of the prayer of Ae information (1), and that this cafe 
the *priyM^o? herein differed from all others, wherein the decree mull be found- 
•a in/bnnation. ed on the prayer in the plaintifl'’s bill (2). 

(l) Attwi^General v. \Vef. (z) The relief fhould in general be 

43. jhttrnej General V. Scottf iFe/.e^ii. agreeable to the c/j/e made by the bill. 
Attorney Gewrol V, Governors of Hat row Grimes v. Fimb, poll, z vol. 141. 

School, zTef. 55 ** 


yamuey the 
« 7 th,i 73 S. 


Attorney General v. Pile, 

Vide title Devife, tinder the Divtfton, Of things Perfonal^ and by 
what Defeription^andto whom good. 



CilRftr.' 



Michaelmas Term, 1738. 

*rht Aiternty General v. Gleg, 

M r. having by will left fevcral Aims of money to he j5« 

diltributed in charities therein deferibed, at the diferetion 
of his executors, named three perfons executors, one of whom 
ilied before tlic filing of the information j and the queftion was, neyiobe^diftri- 
"Whether this was only a bare authority in the executors, or »«> 

coupled witli an intercA. rlry at che dif- 

^ ^ creuonofhis 

cscctttors, three named, one «f whom died before tlie information filed. 

Lord Chancellor : I am of opinion that the executors, as taking This is not a 
the whole pcrfonal cftate,out of which the charities were to ifluc, to” ™u**ied'^* 
had an autliurity coupled with an intcrcA, as executors have been with anlutereft, 
always held to have in the cafe of legacies ; and therefore the furvived to 
power of nominating the fcveral perfons who were to partake of ex«uwrs*m, 
the charity, is continued to the furvivor of tliem. 

But though this is fuch an authority coupled with an intcrcA This court has 
as would furvivc, yet it is fo far a trull, that in cafe t)f milbe- tunnve'^ur fjic 
liaviour the court may interpofe, for it muft be allowed, that the tionin the car*' 
court has a particular free and extenfive jurifditlion in the cafe of uf-«ch«ity. 
a charity, and not confined to the proper or formal methods of 
proceeding requititc in other cafes. 

1 am of opinion that the executors could not divide the cha- Theinfiirmation 
titles into three parts, and each executor nominate a third ahln> wjsdif.nlf- 
lutoly, bccaufc the determination of the property of every object sgiinliutc jei^ 
was left by the teftator to the dire( 3 .ion of all the executors, and wrs. 
fo much of the information as feeks a fpccifick performance of a 
pretended agreement to that purpofe, was dilmillcd with coAs, to 
bcqiaid by the relators. 

N. B. This was faid to be the firA inAanco of fuch a di¬ 
rection. 

(i) With refpea to nahed powers, and powers coupled with an inttrejl. See Uar, 
Co. Lift. 113. a. note 2. 


After Hilary Term, 1736. 


The Alfbrney General v. Hayes, 


T'ORD Chancellor: Where a legacy is given to a charity, in-Cafe 170. 
tereA fliall be paid from the death of the tcAator (1). 


(2) This polition is not warranted by 
the decree.in this cafe. The cafe was 
thus .—Cede by her will bequeaths 
100/. to.thentinil!ers and churchwardens 
of the pariih of Chelfea, in truft to invell 
the fame with the approbation of her ex- 
•cutors in the purchafe of lands and te¬ 


nements, and in fome good fecurity, and 
to diflribute the yearly inieicll thereof 
onto and among fix poor widows of tho 
faid parilh of Cbel/ca, as the faid mini- 
. fters and churchwardens ihould approve of 
She appointed her fon John her 

daughter Pbeie the wife of the defendant 

, f Hoijes 
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exeeuten, and died. Before pay- afler the death tf the /aid Judith Cede. 
yiWat of the leracy of lOo/. Jehu Cole Such intereft to be added to the principal 
/.alfo died, and oy his will appointed his and laid out in government or other le- 
Wotber R, Cole and Ht^es and his wife 
executors. The relators applied for pay¬ 
ment of the too/, with intereft from the 
. tedator's death: which the executors re- 
fufed to comply with. Lord Hardnakke 
decreed that the charity ihoi^d be eda- 
blilhed; and dire£ledthe Mailer to com¬ 
pute what was due for the faid legacy of 
lOo/. withintereft for the lame after the 
rate of 4 /. fer cent, from the end of one year 


curities with the confentof the fall Pbebe, 
in the names of the £tid minillcrs and 
churchwardens, in trud for the charity. 
Reg. Lib. A. 1736. fol. 346. The fame 
decree was made as to the tiR;e, when 
the iutercll commenced, in riie dtterney 
General v. Pearce^ as it appears in the 
Regifter’s Book. Reg. Lib. A. 1740. 
fol. a 16. 


E 357 3 CAP. XXVI. 

C&ofe tn 

fif^thcaytki Brownf Aflignce of Roger Williams a Bankrupt, v. Ilealhcote ant^^ 

Martin. 

Fide title "Bankrupt^ under the Divijiout The GmJlrnclion f the Sta¬ 
tute of 21 Jac. I. cap. 19. with refpeSi to Bankrupt's PeffeJJiaii 
of Goods after .^gnment. 


CAP. XXVII. 

CDurcj^ Lenfe. 

Hilary Term, 1737. 
Norton verfus Frecier. 
Vide title Occupant,, 
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CAP. XXVUI. 

ComitiiiBott of £)eIeQ:ate$^. 

Sir Henry Blounfi Cafe* 

Ftde title Canon Law* 




CAP. XXIX. 


ContftfottjS anti ifmftatfonur. 

(A) In what Cafes the Breach of a Condition will be relieved 
againjl, 

(B) In what Cafes a Gifi or Devife upon Condition not to marry 
without Confcntf Jhall be good and bindings or voidy being onff 
in terrorcm. 

(C) JVho are to take Advantage if a Conditiotiy or will be prejudiced 
by it. 


(A) In what Cafes the Breach of a Condition will be relieved 

againjl. 


Eafter Term, lo Geo. 2, May ii. 

The Attorney General v. Do£lor Stephens, 

T he defendant had been regularly elcftcd-under Doctor Cafe 171. 

Ratclife's donation, and had received the falary for five S.C. sEq. Ca. 
years, and then inflead of travelling beyond fea, puri'uant to the * 9 ®* pi* 
directions of the will, upon a fuggeflion of ill health, refigns, ^’having been 
and the truftccs accept the refignation. elea«i wnder 

Above five years have incurred fince the refignation of the de- 
fendatit, and the acceptance thereof by the truftces. ccived the maif 

for five years, 

and then inftead of travelling beyond fea for five more, as the will requires, upon ill 'health refigns, 
and the truftecs accept the refignation, and put another in his room. This is a difpenfation of the 
condition. If they had faid, when alf. oftered to furrendcr, we will not accept of your refigaatien, b«C 
you mull comply with the terms, or refund, it would have been otherwife.' 

Lord Chancellor: The Attorney General is certainly a neceflary 
party, and the information is properly brought in his name. 

Nothing, to be furc, Ihould be done in this court, to invalidate 
the defign of this donation; and on the other hand, I mull pro¬ 
ceed in fuch manner as I am warranted to do, by the rules of law 
or equity. 

There are three confiderations in this cafe. 
xfy What was the intention of UoCior RatcUffe by hit 
will ? 

2dlyy Whether DoCfor Stephens has complied with it? 

3f//y, If not, Whether it gives the relators a right to come 
Into this coun, to make the defendant refund what he has re¬ 
ceived? 

DoClor RatcUffe by Ws will gives feveral manors, upon tr*ift, 
inter aliof to pay 600 L yearly, to two petfonsi of XJniverfiiy Col- 

A a 3 lege* 



Cgnutt(ni)it atAi iftrittatfomi. 


\ •A^r nstr lej^, who ihall be ele£led out of the phyfick line, by die ArcH- 
©vm-h/t t>. bifljop of Canterhurji tic. for their maintenance for the fpace of 
TcrHZNs. years, in the lludy of phyfick, and to travel half the time 
for their better improvement, and in cafe they (hould die, or the 
place be vacant, then the vacancy to he filled up by two others^ 
and the whole overplus to Vniverjlt^ College. 

I think if the defendant had forfeited, the college would cer¬ 
tainly be intitled to it, Itt it come to them by any means what¬ 
ever ; but as to the conllruQion of Doftor will, it 

was manifcilly the defign, that they (hould travel, and that they 
(hould travel five years, but it is truly faitl, there is no particular 
time appointed when they Ihould begin their travels. 

The woi ds are, “ the half of which time they (Iiould fpend in 
•* travelling for their better improvement,” and therefore it is 
moft natural to intend that he meant the lad five years for their 
travelling, bccaufc he imagined they would, in the firft part of 
the time, be laying in a proper (lock of knowledge. 

But then it can never be underftood that he intended in all 
events they (Iiould travel, for there might be accidents which 
would uttcily incapacitate them for travelling, and therefore he 
did notexpeft they (hould refund when fuch accidents happened, 
but left it at large to be judged of by the circumilances} beiides, 
this is given not only for the expcncc of travelling, but for other 
views likewife, for maintenance, fs’e. 

The ne-et quejllotty Wlittlier Doftor Stephens has complied with 
the intention of the donor ? 

Now it cannot be faid, that Doftor Stephens his complied 
with Dodlor Rtifillffe\ intention *, but then it muft be confidcr- 
ed, whether he has a icalonablc excufc for not doing it, and 
upon this there is no doubt, but that natuinl difabilities will 
excafe, fuch as becoming non eempit, ficknefs, or other natu¬ 
ral d'fabilitics: but then it has been infilled upon, that the de¬ 
fendant has fraudulently accepted of this employment, in order 
to put the money in his pocket, without any intention ever to 
do the duties of it: if this had been proved, I (Iiould {have no 
doubt but that I might decree the defendant to refund; but 
that is not the cafe, for there is not one (ingle circumilance 
given in evidence to (hew he took it upon fuch a fraudulent dc- 
lign ; inilead of thnty there is very (Irong proof to the contrary, 
even by perfons of good credit in the profeifion, that he had di¬ 
ligently applied himfclt to the Rudy of phyfick, and befidcs, that 
he was in an ill Rate of health, in a waRing and decayed con¬ 
dition, which threatened a confumption; and'even fuppofing, 
that he was aflually able to travel, but in his own mind did 
not think himfelf capable, yet he would not be guilty of a fraud 
fur an imaginary as well as a real diRemper would equally inca^ 
pacitate him. 

1 do not think the claufe in the will can polfibly amount to 
a condition, but is merely directory, that half of tlie time they 
(hall travel, and is not like an executory confideration; As where 
ji, pays money upon fuch a lonjideration and it is not performed, 
an ad^ion at law lies for A. for money had and received to hU 

ttfe. 
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^le, wUcli Is expreiled tims by the Scotch law, eati/h data fed non 
fecuta* 

Tlie agreement is to pay 300/. per am, for ten years, if dur¬ 
ing that time he travel five years j will the not travelling oblige 
him to refund? No! unlefs the ele£bors had fu/Fercdhim to con¬ 
tinue in this pod th.c whole ten years, then pofTibly the relators 
would have had a right to call him to an account, and might 
have obliged him to refund for five of the years. 

Do£lor Stephens communicated his illncfs firft to the Arch- 
bifhop of Canterbury^ and lodged a formal rcfigiiation with Iiim. 

I think the trudees are the ele£lors, and the perfons whom Doc¬ 
tor Ratcliffe intended fhould have the whole management of this 
donation ; they have accepted of this refignatiou, without infid- 
ing upon Doctor Stephens's going on, and it is certainly a difpen- 
fation of the condition ; if they had faid we will not accept of 
tills refignatiou, but you mud comply with the terms, or refund, 
then the cafe would have appeared quite ditlcrcnt; but, indead of 
that, they have acceptt^d of the refignation, and aOually put an¬ 
other in his room. 

Therefore I think as Doclor Stephens has taken the burden of 
this upon him, and as at the end of five years the trudees ac¬ 
cepted a furrender from him, and did not infid then on his re¬ 
funding, it would be niireafonable to require it now. 

But even if it was a coiulition, yet fuppofe this cafe, a patron 
prefents to a benefice, and takes a bond, as he may, frompre- 
ientee to refide for ten years, and he, after five years are expired, 
fhould refign the living for the refidue of the term, and the pa¬ 
tron accepts it, and prclcnts another, no one will fay that he has 
forfeited the annual income of this living, during that part oi the 
ten years he was refident upon it, for the acceptance of the patron 
has difpenfed with the breach of the condition, and no aiilion 
could be maintained on the bond. 

TJierefore I fhould think it too hard in the prefent cafe, to 
decree an account agalnd the defendant. 

There arc two other points. 

\fl, Coiifideration, Whetlicr the travelling fellows mud be 
members of the college ? 

2rf/y, Whether they have a power to let the chambers whicli 
they hold in the right of their felloM'fhip. 

As to thefc matters, they are not properly ihe objc£ls of tills 
court's jurifdidtion, but ought rather to be determined by the 
vifitor, and the will bcfidcs is extremely incorrect in this rtTpc£t. 

As to the being members of Univaftty College, it is natural to 
fuppofe no body would refide in the college, unlefs they were 
u^ual members; but this is out of the calc, for Dodtor Stephens 
has complied with that part of it. 

And as to the power of letting their chambers, I do not think 
thr.t Do£lor Ratcliffe had laid liis fellow s iimlcr greater rcdric- 
tlons than thofc of the other colleges arc llalilc to j and if I was 
to inquire whether a fellow of a college has a right to let his 
chambers, I fhould make wild work, and give an opportunity to 
balf the uiiiverfity to bring bills againd particular perfons lo dif- 
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.vA.fToiMtr cover, whether they have not forfeited their fellowfiiips by thtti 
OxnakAt« letting out their chambers. 

TxrHi *. xjccrccd tlie information to be dirmilTed, but widiout cofts, as 
Doctor Stephens has had a very large benefaction already from 
Doctor Ratcli^/i donation, and Univerjity College. 


(B) In what Cafes a Gift or Devife^ upon Condition not to marry 
without Confentf Jhall be good and bindings or void^ bewg only 
in terrorem. 

jofA, and Henry Harvey^ and Catherine his Wife, and Ann 1 
J«3f * 737 « Qijt/on, Widow, Two ol the Daughter', ol j PLintifTs. 

Sir Thotnas Aftouy Bart, deccafed, 

Lady Ahn^ Widow of the faid Sir Thomas Aflon^ 

Sir Thomaf AJion^ Bart. Son and Heir of Sir 
Thomas deceafed, Sir John Cheji'yrey Henry 
IVeighty and Andrenv Kendi ui, Eftirs* 

Cafe 172. ^TT' ^ ^ ^ caufe came on upon a petition to difeharge an order 
(a) Sir JcJtfh made by the Mallei of the Rolls (a) for railing the fortune 

Jtiyti. of the plaintiffs: The cafe was this. 

Thomas AJion by leafe and releafc limits hiscllatc, to the 
Com. Rep* 726. hiiufelf for life, then as to part to Lady AJlon for life, for 

S. C. her jointure, then to his firlt and other foils in tail male, and 

»o^*s C^' **** want of fuch iflue, to trnllees for the term of 1000 years, 
js’vin.’*7». with power of revocation, this term is by a codicil made to take 
fl. 18. s. C. efted: immediately after his death, and before the t ftate of the 
^ 2nd declared the trull of the term to be, that if it fhould 

Cate. happen that he ffiould liave no fon, but two daughters living at 

The tmft of • the time of his death, then the truftees, out of the rents and 
fetdemenVwas, P’^ofits of the faid ellate, ffiould raife and pay to the youngeft 
thjt if there of fuch daughters 5000/. ifmarry with the confent of her mo^ 
^“V***"/Ar, if livmuy and louUnutnp his widows if mty then with the 
«f the marriage; confeut oj the truJleeSy tr the Jurvtvor of themy his executorsy adnii- 
t^n the truftees nijlrators or qffignsy and ffiould pay to fuch daughter the yearly 
^yli^aehthe^ loo/. for lier maintenance till her marnage witli fuch 

fum of 2ooo/. confent. 

if {bt marrjvlitb 

tie teeJeM tf ber mibtr, 'flnihigy end e wutew ; if mr, then with the ttnjent ef the trufiett tr the 
Jkrptver tf tbeniy bit txttutorty eduttnifiratmy tr eftgnt. 

« 

And in cafe it ffiould happen, that he ffiould have a fon and 
' two or more daughters, then that the truftees ffiould raife and 

pay to each of fuch daughters the fum of 2oco /. if Jhe marry 
with fuch lonfent as oftrefaid'y and till fuch marriage fhould pay 
each of fuc^ daughters the yearly fum of 50 /. till fuch daughter 
^ffiould attain her age of 18, and afterwards the fum of 70/. for 
maintenance as long as Lady AJlon ffiall live, and from and 
after her death fhall pay to each the yearly fum of looA till their 

marriage: 


'Defendants. 
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Marriage; and in cafe any of the faid daughters fhould happen to **^’*’^ 
die before tht faid portion was paid, that it ihould not go to her j 
executor, but the eftate fliould be exonerated thereof, or, if raif-of ihe daughtw 
«d, fliouUi go to him on whom the reverfion of the premiffes is ‘i** |»eftw the 
limited to defeend j provifo that the term ihould ceafe in cafe of 
no Con or daughter : or in cafe of the death of all the younger nut go to the ex- 
fons and of all the daUi^hters without marriage. N, B. Here^ 
the tvordst with cofjfent, were not added, exonerated * 

thereof, or, if 

n'lfed, Ihould go to him on whom the reverfion of the premiflei ii'limitcd to detcend* 

Afterwards by will Sir Thomas Ajhny taking notice of the fet- The fetheraf- 
tlemcnt, directs, that out of his pcrfonal lilatc, there ihonUl be wm ' 

paid to each of Ids daughters the further funt of 2000/. as and further Aim of. 
foi an augmentation of their portions, fubjetf to the fame eon- *000/. to each 
ditions, provifocs and limitations, as their original portions, and 
in cafe any of the daughters fliould die bef re the original por- um tf 
tions became payable, then his will is, that this legacy of 2000 1 , 
lliould not be paid to her executor, but that Ids Iiady and execu- m rfie 

trix Ihould have the nftduum of this money, if any, and makes tngimdportms. 
lier refiduary legatee and guardian of Ids children, ^"'dlughiera 

die bribre the 

ogiginal portions breome payiblr, then he wills that this acoo/. fiinuld not be paid to her executor, 
but that his Lady and cxccuuix ihould have ilie re^uum of ihU mone), and makes herrefiduary legatee. 

Sir Thomas died leaving eight daug.itcrs, and foon after his The plaintiff 
death a bill was exhibited in this court to have the will proved, 
and the trulls performed, and it was decreed, that the truftces daughterswth- 
ihould raife the maintenance immediately, with liberty to the 
parties to apply for further directions, 

. In 1734, tlic plaintiff Harwy married one of the daughters confent. They 
without confent, and ('luiton married another without confent, notimitled 
'and a bill of revivor was filed, to vrhich Lady jf/hn anfwers, 
that (he had before fuch marriage given notice to the phintiffs, tkmentotwilL 
that they would not be intitled to their portions, in cafe they 
married without her confent, and that the could not m con- 
fcience confent to her daughter’s marriage with the plaintiff Har- 
veyy hccaufe he could not make her any fuitable Icttlement; but 
that notwithilanding this caution they Dotli married without her 
confent. 

And, upon a hearing at the Rolls, it was decreed, that the 
plaintiffs were well intitled both to their original and additional 
fortunes, and an order pronounced by his Honor according¬ 
ly (1}; the preient application was made by way of petition to 
difeharge that order. 

Lord ChaneelloTt thinking it a cafe of great doubt and difficul¬ 
ty, declared that he would be aluilcd by Lord Chief Jufltce 
Lord Chief Jullice Wiliest and Mr. Jufticc Cemyns, and appoint¬ 
ed the aiilof Nov, 1737, for the hearing tliereof, when it came 
on accordingly, 

(1) See the cafe as reported in Cafes temf. Tali. 21 z. 
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' General for the plaintifl^ atgued, that this re- 

V prefent cafe ought not to be conHdered as a ncccf- 

i v. ■ ' /ary qualification, but that it ought at all events to be raifed and 
paid whenever the daughters married. 

That, while alive, parents have a natural contfoul over 
their children; but though the law allows them fuch a pow«r 
' 1 to refirain the children in marriage, yet it is not to be dele¬ 

gated to any other perfon, and it is abfurd to fay, tliat this power 
ftiall defeend to any aflignees whatfoever, or executors or admi- 
nillrators. 

Parents may be fond of extending their power, even after 
their children come of age; but the law leaves marriages as free 
us pofiible, and therefore does not encourage parents in this ex¬ 
tent of their pow'cr. Snvinb, part the e^th. liih chapter^ God. 
Orph, Leg, 380, 

The only difiercncc between the Civil law and ours is, tliat 
where there is no devife over, we call it a devife in terroreniy but 
the civil law fays, fuch a condition is abfolutely void. Jervois v. 
Dale, I Vent. 20. BelUtJts v. Erminey l Cha. Ca, 22., 

It has been infifted that this is a condition precedent, and the 
legacy could not veil, bccaufe the condition has not been per¬ 
formed ; but allowed, if it had been a fubfequent condition, it 
might have been otherwife. 

He argued, that in thefe cafes, the court had made no diiFer- 
cnce between conditions precedent and fubfequent. Gre/Jy v. 
Luthery More S$T. In the prefent cafe, the thing that is to 
be done is marriage, and in all cafes of conditions precedent 
there mull be performance, or the eitate can never veil:; here 
the moll material part has been performed, which is marriage, 
and confequently the eilate ^relied. Semphill v. Bailyy Prer. in 
Chan, 562. 

“ If any of my daughters fliould die before the original por- 
** tion becomes payable, then he wills that this legacy of 2000 /. 
** (hould not be paid to her executor, but that Lady his 

executrix fliould have the rejtdmm of the money.” 

This cannot be called a devife over, which is only faying, that 
it fliould fall into the reftduum of the perfonal eftatc, and would 
have done fo if this had not been provided for. 

So much as to the additional portions. Next as to the origi¬ 
nal portion ; the words which ^re to make a limitation over here, 
arc djilQ^’nt from the words in the will, ** In cafe any of the faid 
** daiif^ters fliould happen to die befom the faid portion was 
** paid, that it fliould not go to her executor, but tlie ellatc fliould 
“ be exonerated thereof, or, if raifed, Ihould go to him on whom 
** the rcverlion of the preniiflcs is limited to defeend.” 

It has been objeded, tint this was a cafe M'hcre the money is 
to be raifed out of the land, and the civil law had nothing to 
do with it. 

This would be a good obje£lion, if It was a queftlon to be 
determined at common law, in an cjeAmcnt, or merely a quef- 
Hou at common law, bat it is manifeftly a creature of equity, for 
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It Is concerning the execution of a truft, which is not a proper 
fubjecl for the common law to enter into. 

The principles and rules in this cafe which govern a court of 
equity, mud be confident with fimilar cafes j though this money 
is to be raifed out of land, yet it ought to be conhdefed as mo¬ 
ney ^ and to be governed by the fame rules as money. 

If money is to be turned into land, it {hall be ilcvifed no other 
way, nor confidered any other way but as land (i) here the mo¬ 
ney is to be paid out of tliis land, into the hands of executors, 
and the very fund* out of which the money is to be raifed, be¬ 
comes a perfonalty, for though it is a term of inheritance, 
yet it is perfoiial edate, therefore neither in haw nor equity is it 
to be confidered as land, and equity will reverfe the very order of 
things to come at the intention. 

The heir at law is favoured upon many occafions, but never to 
the prejudice of younger children, where the heir is otherwife 
fufificiently provided for ; and tliu* the father here has annexed 
terms to the plaintiffs taking of their portions, yet they are terms 
which arc contrary to the policy of the land, and contrary to tlic 
law, and abfolutcly void. 

The great fund out of which portions arc to arife is lantl, and 
therefore rcdri£lions of this kind, which make tlli^. fund precari¬ 
ous, ought to be difcountenanccd, cfpeclally as they likewife dif- 
courage marriage, which is a much more probable way of intro¬ 
ducing a virtuous education, than if tiicy were born out of 
wedlock. 

I will not fay the mother will abufe this power, but if flie mar¬ 
ries, it devolves on the trudecs, and though tiiey arc men of 
honour, and will not, I believe, injure the daughtevsi yot if they 
die, it goes to executors or .ulniinldrators, and even alligns, wloo 
may poflibly be knaves and fools, and confequently verv impro¬ 
per to be intruded witli fuch power. 

The court has already determined that this is contran' to the 
common policy, and have fixed bounds by precedents, from 
which they will not depr rt. FUnuHgw JP'^a/gravCf l C/:an. Ca/» 
58. ^lon V. AjhHf a Ffm. 452. 

Cafes of forfeiture never receive any countenance in this 
court, for in all conditions that arc a rcllraint upon marriage, 
if not performed, there mud be an exprefs limitation over to 
fome other perfon, or it is no forfeiture *, now in tins part of 
the cafe, it would equally have funk in the land for the benefit 
of the heir, if it had not been fo exprefled in words. 


Mftmrn ■■ 


Dr. Strahan of the fame fide. 

I (hall date the rules of the .civil law, and coiiuucr it fird ge¬ 
nerally as a provifion for daughters. 

The civil law has apportioned a father's eftate, wliich it is not 
in his power to take away; if he fliouUl give it away, he mud 
aifign fome fatisfadtory reafon \ he could not clog it, or put i.ny 
rcllraint upon marriage. 

(1) See Guid’ot v. Guido:, fofi, 3 vol. 254, 
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Ttht wn^ de ratktkAili partt bomrumt ^hews the ci?il latf 
haa been received and countenanced in England, 

With regard to marriage portions) the civil law has a particu> 
lar law for that putpofc, Cod. lib. $. title li.de dotispromi{jionei^ 
irndd polUeUatuney lex 7, Dig. lib. 23. 2 Tit. de rttu nuptiarumf 
lex 19. de patribuf eegendts in matnmonnm colloiare. ^ti hberos, 
habmt in potejlate^ injuria prohihnerint ducere usotej^ vel nubere^ 
\nel ^ui dotem dare non volunt^ ex conftitutione divorum Seven 
jdntenini) per proconfules^ praftdes provtnciarum coguntur in mdtri- 
tmnium callocare l 3 f dotare. 

If parents had been allowed to annex conditions to portions, 
it miglit) perhaps, have been an unreafouable one, and have 
fruftrated the deiign of portions. This was contrary to the 
policy of the repubhekof Romct the/W trmm Itkrotum. 

Marriages ought to be free, libera debent ejfe m ifrimonia, and 
it is a general rule in the civil law, where a condition is annexed 
to a legacy by way of total prohibition of marriage, that it is ab- 
fblutely void. 

Jacobus GotlxfrMlus de fbntihus juris civiliSf p. f.Ql. mentions 
the Julian law de patnpropria in tlie time of Augujlus^ that if 
any perfon adds a reftraint to marriage, let them be free from 
the condition j they endeavoured then to find out conditions 
which would not in dirc£t words reftrain marriage, but in 
the implication would have tlie fame effect, by making the 
confent of a third perfon the condition of mai tying. This was 
declared to be eluding the dcfign of the Julian law, Dig. lib. 
35, j Tit. de eonditionibus tA demotjlrntionibui et caujts fA medis 
aorum qua in tejlaniento fcribuntur. lex 72. St arb'dratu Tiiti Seta 
tmp/eritf mens bares ei fundum data } rvvo T/tio, itiam fine arbiirio 
Titii earn nubentem legatum accipocy refpondt ndum ejly eamque legis 
fententiam videri, ne quod otnnino nuptiis tnipedimentum vtj'eraUir^ 
bAe. This is Fapiman'% determination, who was looked upon 
to be tlie brightefl of all the Roman lawyers ; and Cujauus. in 
his comment upon this very law, fays, Ilis authority is of 
' great weight, and has fuch regard paid to it in our court, that 
conditions reftraining marriage are held by us, upon his au¬ 
thority, to be abfolutely void. Manticay lib. n. n. 8. Giaji. 
Jiusy lib. I. «, 9. Covarruviusy n. 3. takes a difference between 
silages with the confent, and the advice of another. San-. 
e^Hr^efanH. matrumn. faeramento dijjutat. 34. n. 19. lAon tan- 
tuilt conditio non ireundi natrimoniumy rejicitur a hgatoy fed etiam 
eonditio ineundi arbkratUy vet confenfu tertiiy et ratio quia qui 
tenetur coiifenfum vel Ikentiam alieni petere, teuetur fcquiy atque ita 
Watrimonii libertas impedietur, 

Savinboumy part the 4^1, fee.' 12. lays it down as a general 
rule, that all conditions againft marriage are unlawful, contrary 
to the procreation of children, repugnant to the law of nature, 
2nd detrimental to the commonwealdi. 

In the prefent cafe Lady Afion will have the benefit, who is the 
perfon to refufe. Dig. lib. 30. tit. 1. de legatis iAfdei emmjfisy lem 
43. parag, 2. Legatum in altena voluntate pom pot^y in haredts non 
fokj. The Iwir in this cafe is to have tlic benefit |}fo by refufal, 

and 



tnd therefore mnquam prafumeretut vettt 
to receive any countenance. 

The emperor Jtffiinian, Cod, lii. 6. tit. 43. Coffimuma de legattt 
li fidei commijfis (af de in rem miffione tolfenda , faith, Regius ejji 
igitur cenfemui in rem quidem mi(p<tnem penitus aMeri\ omnibus "Mrof 
tarn legatariis quam fidei commijfarus unam naturam imponere^ et uei/t' 
Jolum perfonalem aStionem prajiare^ fed et in rem^ quatenuseis lic/af^ 
enfdfm res Jive per qmdcunque genus legatiy f:ve per fdeiccmmijfunil 
fuerint dereliSfa^ vindicare in rem a^ione it^Huenda, » 

Where a condition is null and void, the queftion will 
be then. Whether any devife over or limitation will be 
good? • 

When the validity of the condition which is annexed to the' 
legacy is taken oft^ it becomes abfolute, and no devife over' 
can alFed it. Dig, lib. 35, tit, r. de eondit. tsf deimiijtrut,’ 
ten aa« ^totiensfub conditiotte mulieri hgatur^ f non nupjritf ef 
ejufdem fideicmimijfum fiti ut Titio rejiituatt f; nubat: commodd 
Jlatuitur^ etfinupferit^ legalum earn petere pojfe ct non e£e cogendanf 
JidekommiJfum pr.r/larei tlic condition being void in law, the legacy 
is difeharged of it. * 

Suppofing fuch confent fiiould be neceflary, yet it muft be a 
rcafonable objcclion to the marriage, that is intended by this con¬ 
dition. Here the plaintiiFMr. Harvey has 300/./er ann. in poffef*' 
iion, and as much in rcvcrlion, and was ready and able to make^ 
a proper fettlemcnt, and therefore there couhl be no reafonabl«‘ 
grounds for Lady AJloiH refufal.' 
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Mr. Bron-vn of the fame fide. 

As marriage was the only thing that was really and fubflanlialty 
in the confidcration of the parties, that has been performed, and 
the reft is in terrorem. 

The whole direction to raife the portion is upon tiu con¬ 
fent of the mother, and not a word of the father; rhere are 
|cveral inftances which might be put where this fettlemcnt > 
could not take place. Suppofe Lady ^on fliould have been 
vilited by the hand of God, and had become a lunatick,i 
liow could her confent have been had? Or fuppofe there- 
had been an alTignment of the term, and an adminiftrator. 
of the truftecs at Ac fame time, whofe confent was neceflary 
to be had ? 

As it Hands on the foot of the fettiement, it is a mere penalty, 
and only in terrorem. 

Here the children might poQlbly wait the greateft part of 
their lives for the confent of perfuns, to whom tliey are intire 
ftrangers; in 1 Mod, 310, Lord Chief Jufticc Hale takes notice 
of a cafe cited by the defendant's counfel in Fry v. Porter^ 
where the confent was to be had in writing, and tho’ no fuch 
confent, yet decreed a good marriage; and his Lordfliip faid 
there was great equity ir Ihould be fo, bccaufe (faid he) the 
vnitten confent was only a provident circumllancc and wifdoni 


of tlie devifort for tlie more firm obliging the party to alk 
confent, which Uie devifor confidercd might be pretended to 
be had by flight words; and in the Earl of Sahjbury v. Bennet 
2 Vern. 223. there was a marriage contrary to the exprefs 
terms of the condition on which the daughter was to take, 
and yet tlic whole portion decreed. In Jackfon v. Ferrand^ 
2 Van, 424. a portion was decreed to be laifed out of land, 
though the devifee died before the time appointed for the 
payment* 

The common law has paid a great regard to the rule of the 
ccclefiaflical court, with rcfpcfV to cafes of ren:ri£tion on mar« 
xiage* Moor 857. Grejlry v. Lutlxry it Jac. i. I mention 
this to fljew that thefe fort of ca'es ha\e been very anciently 
taken tioticc of, for hlr. Juilice Wmeh^ in giving his opinion, 
cites a cafe before this, where there was a condition annexed 
to a daughter’s legacy, that (he marry with the aflfent of the 
mother, and (he fued in the ecclefiafttcal court for the Icga* 
cy} it was pleaded in bar that (lie did not marry with the 
mother’s alTcnt, and, notwitlifianding this, fhe had fentence for 
the legacy. 

The cafes of portions arc what this comt have excercifed 3 
peculiar jurifdidlion over, contrary to the other fide of Weji^ 
minjitr-hall } and though it is a rule aquilns fiquiiur legemy that 
muft be confined to cafes which aiifc from a legal point, and 
incidentally come ’ efore the coutt; a mortgage in equity is not 
confidercd as a revocation of a will, tho’ it is at law; nor will 
tliis court confider a mortgage as land, nor allow it to be 
irrevocable. 

I put it upon the gentlemen of the other fide, to fliew wdiere 
this court hive fufllicd penalties to take efied, which aie in 
xellraint of marriage. 

It is not faid, any where in the deed, to whom the por¬ 
tions (ball go over, provided tlie daughters marry without fuch 
confent; and in Hayivard v. Pagtt., AW. I2, 1733, it was 
held a general devife of tlie njtduum is tlie fame as 110 devife over 
at all. 

The money given by the will is as an augumentatlon of the 
daughters’ portions; and where a legacy is given to a perfon 
upon marriage, and the legatee marues accoidingly, it vcfls, 
though wiiliout the confent of a particular perfon, Smphdl v. 
Baylyt Free, in Cham, 56a. and where a perfon wlio takes it 
over, takes it as a refiduary legatee, it is plainly diflinguifliable 
from the cafes where it is devifed over to a fpccifick legatee; 
and therefore this cafe muft fail within the reafon of thofe de¬ 
terminations w'here ftic devife is in terrorm only. 

Dr. Andrevu for the defendants. 

Deeds are undoubtedly of a ftrider nature than a will; and 
as the W'ill in the prefent cafe plainly refers to a deed, it mull be 
conftrued with die fame ftri^nefr as a deed* 
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It is a legacy uncertain, but to be made certain by a fa^ j Haetit 
for it is not daughters by name, butU a daughter only who tnarriex 
with the confent of the mother^ and no body can take but thofe 
who bring themlelves within die defcriptiun. I do maintain 
that tius is a legacy which has never veiled, becaufe tlic con* 
dition on which it is given by the teftator has not been perfor¬ 
med, and, according to die law of tlie twelve table*, vohmtas 
tejlatoris in tefamento totum facit^ and though a prohibition of 
marriage hath not been allowed, yet the civil law permits a 
rcilraint upon it. Cod, lib, 5, tit, 4. leu i. Cum de nupiiis puella 
queritur^ nec inter tutorem et mairi.m tjf propinq'ioi de elipindo futuro 
niarito convenit: arbitriumprifidis provnu ue net ijfai iuu Swtnb, 

part 4. fee, 12. par. 14. ** When that which is given with condi- 
“ tion of not marrying, is to be diftributed in pious iifcs, in 
“ cafe the condition be not obferved; here the condition is not 
“ rejcfled as unlawful, and if he marries, he lofes Iiis Icgacv j 
“ the rcafon is, for that the law doth more favour piety than die 
“ liberty to marry.” 

A variance between the old law, and the law in fujliniafi% 
time, videlujlitut, lib, 2. tit, 20. de legatis,feci. 36. In the old law, 
a legacy rcllraining marriage, void} but in the latter law, 
fuch legacies, notwithilanding the condition annexed, (hall 
be equally fiibjcfl to the condition, as any other legacy uould ba 
that is left fubjecl to a condition. 

The rule in our couic is, that the civil law, fo far as is cons 
nUcntwtth the jusgeutiinn^ lhall picvail. CnMm lajs it down, 
that after die death of the father, the mother is intitkd to the 
fame obedience from the children as the father, founded upon 
the fifth commandment. 

The jm trmm hberoritm is not in force with us ; if a Roman 
had three children, and not able to mainlain them, the com¬ 
monwealth maintained them; hut the pubhik. here i.ive^. no 
notice, the pariihes mull fupport them. In the Ren ir law 
they provided not for natural children; but in our law, if 4 
man marries, though he has lawful children, yet he may dif- 
pofe of his cft.uc to die illegitimate ifl'ue, in prejudice of the 
legitimate. By the Roman law, the portion was the w'oman’s 
dillinfl property} here it belongs to the huiband, and here it 
fliould be confidered as if the father had faid, I give 2000/. to 
fuch a man as fliall marry my daughter with the confent of the 
mother. 


Mr. Fazakerly of counfcl alfo for the defend mt$. 

This court will confider the confent to be a material ingredient, 
and uddiout which it could not be a marriage, confillent with 
the intention cither of the deed ordevife. 

It is faid this mull be conllrued in terroremt but I hope the 
court will not conllrue men’s intentions into fuch a phantom 
terror} for if this is the known conilruflion of this couit, 
would any man be fo void of underllanding, and fo triliing, 
as to make ufe of a rellriclton which he is fenfible will 
be void? A reftriftion which can hardly meet w'ith any 
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perfon lb weak and ignorant as to be terrified & It* As to- 
'* the cafe of Jatlfm v. Farrand^ in a Vern, it is doubtful if 
that cafe would be determined as it now ftands, if it was to be 
re>heard. 

If this court will confirue the intention contrary to the 
cxprefs words, it is impoifibie diey can operate at all} the law 
wul not make an cxpofition agatnft the exprefs words and in¬ 
tention of the p.irties3i which Hand with the rule of law, quetiet 
in verbs nulla ^ ambtguitaSt th nulla eupoJtUo couha verba expseffa 
^enda ejl. 

The laws of nature are fo flrong upon fathers, that the na* 
tional law has not obliged them to make any proMfion, but left 
it intirdy to then difcrction, and has given up the childien in 
this rerpe£l to the ibfolute power of the father: Who fo proper 
to make a prudent provif on for children as the father, « ho know s 
die difpoficion and temper of each child ? DitFersnt rcllridions 
may be neceflary in one cafe, which may be unncccfiary in 
uqpther. 

The 12th of Car. 2. cap. 24, feSl, 8 has given a father an ab- 
Iblute power to dilpolcof the guaidianlhip of his children, until 
the age of 21, which fl'cwb the fenfe of the leg II iturc as to pa¬ 
ternal authority; by the cuftom of the city of Irndcn^ whoticr 
marries an oiphau without the proper confent, thu'igh living in- 
tircly out of their jurildi^ion, yet he is not mtitled to the por¬ 
tion; would thij cuAoni be permitted, if it ablolutcly contra¬ 
dicted the known rules of law, as is pretended by the other fide f 
This court, only upon a hill filed, and aflid ivits produced, that a 
dtfadvanta{,eous mimige is apprehended, will present the perfon 
from mirrying without the leave of the court. 

It has b^ii fiid, wherever there is a condition that is malum 
infe^ It will make it loid, and fcveral inllances have been put, 
as to murder a perfon, or where it is icpugnant to a grant; but 
this buing a collateral thing, and not preventing a marriage, cau 
never be confirued or brought within this lulc. 

They hive not cited one authority out of the common law, 
and with rcfpefl to legacies, your Ler^ip\u% a concurrent jurif- 
di£lion with the ecclefiaftical court, and if this court follow their 
rules in fimilar cafes, it is for this reafon, that there may be a 
conformity in the icfolutions, and that the lubje£l: miy have the 
fame meafure of jultice in which court foever he fued. Abr. ^ 
Ctt. tn Eq, 295. 

Where a Lgacy charged upon land is once veiled, it becomes 
money, and goes to the perfon to whom it is giifin ; but before 
it is vefted, it is a common law ciiargc, and is not for the 
eonfideradon of the civil law, or the ecclefiallieal court* A 
trail term muft be confidered as a parcel of the inheritance, till 
die purpofe for which it is raifed is fatisfied, and tKe legacy 
anally veils, * 

z Ch, Ca, 58. Weming ▼. WalgrtsvCf is not at all to the prev 
fent purpofe; the cafe is voy fliort, and very obfeutoly ftated; 
difpute there was befides upon a mere perfonat triul. The 
ia FutcFs StrpMs fiU too moch bjiuooMi by 



Lord NvUifigianfs RtporiSt thirty if the daughtof never 
jnarried, fhe might be allowed to improve the eftate» as there 
was no probability of her marrii^e at that time } and as (he had 
the abfdlute property, if {he did not marry at all, upon giving 
fccurity that (he would comply with the terms, die was allowed 
to improve. 

There is no law to prevent widows from marrying, but [[ 370 3 
they may marry ad infimtum : and yet conditions in a will to 
terrain them from marrying, have been held to be binding, 
though young enough to do great fervice to the publick in point 
of children. 

The civil law was never received fo far as to controul property 
here, but the conftruciion with regard to chargr*;. upon land, 
have always been adapted to the rules and didmeiions of our 
own laws: In pcrfonal legacies indeed it may be otherwife, and 
poflibly may be influenced by the rule of the civil law; but 
money which is to be railed out of a trull upon land, cannot 
be faid to cxifl, till the condition, for which the trull was 
raifed is complied with, and can never be called debttum in 
ptafenti folvendtm in ftauro: this rule is applicable indeed to 
a bond, becaufe there the debt immediately commences from 
the execution, but the defeazance is not to take place till a 
future day; we inlilt that this never veiled, becaufe it is only 
payable upon marriage wUh confent } and therefore all that has 
been faid with relation to a forfeiture, is an argument without 
any cunelulion. 

Secondly, As to the will, if there had‘been no word but aug¬ 
mentation, it could not be taken without a compliance with the 
terms in the original portion in theliill place; a c'lfe deter> 
mined before the Mailer of the Rolls {a) has been infilled on; (0 
but as there are two cafes of equal authority, being both dc- 
cided by the fame perfon, which are adjudged diflerent w ays, the 
quellion is dill as much open, as if this had been a cafe prmet 
itnpttj^onis. 

Is not the tedatorS intention to give it over equally clear by 
diredling it fliould link in the perfonal edate, where he has ap¬ 
pointed a refiduary legatee, who will confequently have the bene¬ 
fit, as if he had afluaUy in words and by name given it to the 
r^tduary legatee. 

Here is a proviCon of 70/. per ann, to the daughters during 
the Ufe of the mother, and after her death too/, which they wilt 
dill be intitled to, though they have married contrary to the re'drio 
tion} and therefore the argument of their being deditute falls to 
th^round* ^ ' 

lliere never has been any cafe in the ecclcliadical court, 
where it has been determined, thrt a legacy given upon a con¬ 
tingency, Ihall be a good legacy, before that cotitingency hppeiUf 
as Oo&or jindrevs informs me. 

Voi:,. L B b 
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Mr. J^torney GeneroTs reply. 

It is uMdi diat die intendon of the parties is clear and 
plain. ^ 

Seemdljt If fo, that this intention ought not to be over>ni]ed 
in law or equity. 

There are no negative words, that this (halt not be railed if 
the daughter marries i»ithoot confent, and if the term is to con* 
(inoe notwlthilanding the marriage without confenr, who is it ta 
contmue for ? For the daughter only t as it was created for no 
other end and purpofe. 
b 37* J The known conilruflton, that the devifes in reftridion of 
marriage, are in urrorm^ unlofs there is a devife over, has, in 
a good meafure, been allowed by the defendant's counfel; this 
has been the general and unlhaken rule of the court, and there' 
fore, if not entirely founded on reafon, ought to be acquiefced 
tinder % but 1 do maintain, it was eftablifhed on great reafon, 
for the court (iippofes the lather chd not intend to leave the 
daughter deftitufe of a portion, but guarded it only by intimid.t* 
dng a child from marrying improvidently, though a child (hould 
be told afterwards, this is deligned as a terror only and docs not 
debar you of your portion, yet this is not contrary to the inten¬ 
tion 01 the father, for he imagines when they are apprirf’d of 
this, that they are then of years of difcretion, and incapable of 
making this reftri^ion inedeflual. 

It is faid) the conilniing thcfe rellri£%ions void, arifes from 
the principles of the civil law, which is not in foicc in Engtand, 
and to be fure, confidercd merely as the Roman civil law, has 
nothing to do here *, but the queftioii is, whether the fame words 
hi any cafe before one court of juftice, ought not to have the 
^ame conflruAion in every court. 

It has been infifted, this is a conflraint not at all contrary to 
(he rules In law and equity. 

The parental authority, when conhiied to it's juft bounds, 

1 will readily allow; but no body will (ay, the father in England 
has the power of life and death, or that he can imprifon, or de¬ 
prive 1 ms eldcft fnn of his ellatc by tiglit of lieirfhip and iiihcri- 
tince: ic will not be denied, but that there is a time, when a 
child may be as lit to govern liirafelf, as the parent can be to 
advife him. 

It is faid, that the law has. given the parent, who is the natural 
guardian, the power of appointing anotlier guardiim; aftd ar¬ 
guments have been drawn too from the cuftom of JLoniestt 
which X allow has bedn fupported upon wife rcafons, b>tt they 
are not a(|||iicab}e here, bccaufe at 2 f the enffom ceafes, and 
here they cannot marry at 30, 40,' ife, or at any age without 
the confent of the mother % in the other inftance, the law do^ 
sot extend rbeir view beyond the age of 21 { but the parent here 
has Carried his power fo far, as to controul his children even 
after they come to years of difcreikm: What is titis ? but ro> 
Jlmtiitig a perfon who is of an age equaHy capable of judging a* 
iliia aiid^ U Hke an attt|npt to iirttle an ciUic in pci^tnts»^ < 

after 




tfttf deftroyiflg dus cili, by the very means them^Ivet* imd m* 9 uki^^^ 
iwrally goes milch fooner out of me liutiiljr, than o^ewi» it ' ^ 

might have done. . , 

It is obje£ted, th|t the court in deviies in tttrmm have pro* 
ceeded (Hily in purfuan^ of the ecdeflaftical court, dliat the two 
courts, who have a concurrent jurifdi^ion, may ndt dafli, but 
it will not hold, if this court ihould conftrue it a Condition that 
is binding, though there is no devife over. 

The leanied dof^ors allow, though there is a limitation oreiV 
yet it is void in the civil law, except in one cafe, a limitadon 
to pious ufes, becaufe there the intereil of charity is preferable to 
the intercft of children» this (hews that die rcafon of this court 
is founded differently from the civil law, for here it goes upon 
die general policy of the kingdom. 

Mr. Faznkerly fahl, there was no inftance of any cafe of diis 
nature in the ecdeflaftical court. 1 am very glad no inftance 
can be produced there, for then the confequcnce is, this court 
has nothing to borrow from the proceedings in the ecckfiaftical 
court. 

Tho* the money is direfled to be raifed out of the land, yef it 
is to be confulercd only as money, but it has been inflfted by Mr. 

Fazahcrly^ it muft (irft veil, before it can be eonfldered as moneys 
but notwithftanding it is not, as they fay, veiled, yet it does not 
follow, that* it (hould not till then participate of money, and 
veiling or not veiling makes no difference; nor can it be raifed 
in any other court, for it is truil-money, and properly the crea-* 
tuie of thia court, and it has been held here more than once, 
that the conilruflion of trulls ought to be favoured in the fame 
manner as the conftruClion of wills. 

'Phe tafe of Ktng v. IFithersf in Lord Talbot*% time, was, 
upon an appeal to the lioufe of Lords, affirmed (a) | there what tg\ 
is called on the otlicr fide a general rule, feems to be broke cbm. m Ltvi 
tlirough, for it is determined, that money to be' raifed out of 
land, (hall not fink for the benefit of the heir, where marriage, 
the end of the portion was anfwered, though the whole of the 
condition for rufing it, was not complied with. 

The cafes cited of a devife over, are not applicable here, 
becaufc in the prefent inilance there is no legal proper devife 
over. « 

Needham and Sir H. Vernm^ refolvei’ in Lord Nottingham** 
time, is in point for us, and tlio’ the book itfclf is of no aij- 
lliority, yet the manufeript under his hand, not difiering front 
the printed cafe in any efliential point, will furely have iPa 
weight* v. j^en, 2 Vem» 452. of the fame kind, and 

fecurity given for performing the condition, becaufc there was • 
devife over* 


I m I 


* T*ord Herv0»n^aylng in Klkg v. Withers (i) that a pordon td 
he raifed out of land, is to be eonfldered as land, oan have no tts* * 
weight, for there ia a great diilerenc^ to be mede between the 
mere faying of a judges and a diitum upon which the judge gave 
hil judgment} but in that very call; the determination wm con* 
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trary to the diBum } for the portion was decreed to be raifcd, 
and confequently a diBtm not necelTary to tlie judgmenti and of no 
authority. 

It has been infiited on the other fide, there is a devife over. 

Can it be faid, this is a giving over, where it would have 
fallen of courfe into the inheritance, if this had not been faid i 
A man devifes an eilate to his heir, he docs nothing by it, for it 
would defeend to him without it. 

The rule of coufidering conditions in reftridion of marriage, 
as in temremf is a rule of this court only, and founded upon tlie 
policy of the land, and not in conformity to tlie rcafoning of any 
othei court. 

As to the portions under the will, it is faid, if they are not 
intitled to the original portions, they are not h^titlcd to the 
ougmentatioH. 

It does not follow, becaufe tlie teilator calls it an augmenta- 
tieUf that tliey fiiall not have this portion, in the fame manner 
as portions have been decreed in other wills: fuppofe tlic very 
words of the fettlcmcnt had been inferted in the will, yet it 
(hall have a different conllru£l;ion where it is applied to the 
landed eftate, and where to the perfonal; and therefore, what 
ever may be your Lorddiip’s opinion as to the fettlcmcnt, you 
will not determine on the will by the fame way of reafoning. 

It has been inlifted by Do^or Atidre^vs, that tlifefe words are 
intended as -deferiptive, and that no perfons can take, but who 
bring tliemfelves under this defeription. 

Is not faying daughter in the precedent w’ords, as deferiptive 
as if he faid, my daughters /»fro'y, yf///;, &c. 

It is faid, that this is given over, and to the remainder man 
of die eilate, but die words are, /« cufe any of my faid daughltrt 
fbould happen to die hefore the fnul portion was piiid^ that the flute 
/hould be exonerated thereof: this is not giving it over, but makes 
it a nullity, for k ceafes, if the contingency of marrying fails, 
and nothimg is to be raifed. 

Can it be fuppofed that a child will always continue an in¬ 
fant, that they wiU never arrive at years of difcreiion, never 
capable of judging for tliemfelves ? Shall they be thought fit to 
prefide in the great aficnibly of the nation, lie placed at the 
head of armies, nay even prefide in this court, and yet incapable 
of judging, where marriage is concerned ? 

Do&ot Straha//s reply. 

How far the civil law fliould have weight, is in the bread of 
the perfon prefiding here, but it is certain the civil law is in¬ 
terwoven in the original inditution of this court} what I infid 
upon is, that being tied up to marry with the condnt of ano¬ 
ther, was by that law confidered as a total prohibition, and 
held to be null and void. 

It has been objeded, notwithdanding the general rule, that 
feme vedri£lions were allowed npon marriage, .widi regard to 
poiOt of time, or redti^ion to particulw perfons ^ but this is no 

argument 



argument that a total prohibition it allowed* for they arc ftUI 
admitted to marry, ohferving the direilion of time, or dire^^ion ' 
of pcrfons: the principal alteration that 1 know of* was rc« 
ftraining a woman from a fecond marriage* and this was re¬ 
laxing the general law, for the intcreft and prefervation of the 
children of the firft marriage, in tlie ^u/ia Murcella^ but the em¬ 
peror JnJliman repealed and abolifhed the Julia Marctlla^ and 
made fuch condition, whether in reftraint of widows* or in ro 
ftraint of others, abfolutely void. 

Dig. lib. 33. tit, 4. l)e dote pralegata^ lex 14, is very far 
from coming up to the prefent cafe •, there the teftator had two 
daughters and a fon, tlie eldeft of wliich married in his life¬ 
time, and taking notice of his youngefl: daughter in his codicil, 
he fays, Filiam umtm (Irifpinam^ quavt vellem tradi nuptr/i aiiawqtie . . . 

amici met cognuli npproluihunty proxndeVit tradi FelUanus feiens ^ 374 J 
mentem meaitiy in .erjuidibi/s portionibusy in quibus isf fororetn ejus 
tradidi } this amounts at moll to a wdfli that (he would marry 
with the apirrobation of his friends and relations, but not that 
if Ihe niarvifd without it, flie would forfeit licr portion. 

It has I'cen faitl, that tlie father had a very great power, and 
that he might delegate it to otiiers. 

I allow it to be very great, though it W'as very much abridg¬ 
ed } but whatever power he might liare in his life, I apprehend* 
even in the civil law, he could not delegate if after liis death: 
with refpein: to paternal autliority in the point of guardianfliip, 
he could not appoint a tutor to his child, beyond the age of 14, 
and after that age, the Roman law thought tlie child of fuilieient 
maturity in judgment, to chufc for himfelf. In the prefent 
cafe they mull be continually under guardianfliip, under their 
mother, while flie lives, and under others after her death: I 
admit, according to the paflage cited out of Gntiusy chil¬ 
dren ought to be under the obedience of their parents, and in 
point of marriage too, fo far as to take tlie direction o ' ;heir 
parents, but not under fueb a fervile obedience, as to refrain 
from marrying at all, if the parent fliould advil'e it. 

There are no printed reports of calcs with us, but there have, 
and mull have been cafes nf this kind; but wdiat is the ronic- 
qucnce if there had been no cafe at all of this nature determin¬ 
ed, then it mull be adjudged according to tlie Itandard rule be¬ 
fore this cafe. 

After the counfcl had finilhcd, the court declared they would 
take time to conlider before they delivered their opinion ; and 
the caufc by order of Lord Umtuellory flood in the paper for 
judgment the 5th of Jur.ey 1738. 

Mr. Juttice Comyns (i) who on that day delivered hi.; opinion 
firft, after Hating the cafe ntfupray faid, l;c thought it very 
.clear, that it was the intention of Sir Th/naj AJlcuy that his 
daughters (hould not have their original portions, if they mar¬ 
ried without fuch confent as preferibed, and this intent appears 
upon every ckufe of the deed. 

(1) See the argument of Mr. Juflice Comyntmaxe. fully reported Cow. R^p. 7 * 6 * 
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It U agreed, that the portions were not payable till marriage, 
and there is no dire£lion in the deed that they (hall be papble 
at marriage only, but exprefsly on marriage with lonfmU 
^meic any aft It is a known rule, that where any a£t is previous to any eftate 
«£» truft, and that aft conlifts of feveral particuhrs, every particu* 

Mdeonfiftaaf be performed before the eftate or truft can vcft or take 

reTeni pardcu- efieft, and to this purpofe there arc many cafes, but it may be 
Sufficient to cite one only, and that is Sir Cafar Wood v. The Duke 
fedoniwd. of Southampton^ Shower^s Parliatnent Cafest 83, 87, which comes 

up to this, point as to the performance of both parts. 

But theobjeSiion which has been moft relied on at the bar, was, 
that in the civil law, thefe reftriclions are looked upon as un¬ 
lawful, and that the doftrine of the civil law has been adopted 
into this court: I think fonne regard is to be had to the civil law, 
375 ] ^ud what Selden lays down in his diiTertation upon FUiat lib, 3. 
eh, 5. feems to direct how far it fhall be admitted. 

' It will therefore be proper to take fame notice of the ground 
of this maxim in the civil law, that conditions of marriage witlt 
confent, annexed to legacies, are void conditions. 

It was the rule of that lawy that nobody fliould devife their 
eftate without leaving fomething to the heir; fo alfo by the 
ftatute of the H, 8. diere is a particular faving of one tliird 
part not devifable: provifion of the lex Falcidia was, tia 

ietur legatum, ne minus^ quam partem quartam Iseredliatis co teamen- 
to haredes capiant. And it was called legitima portto : this law 
was endeavoured to be evaded two ways, lirft, upon leaving the 
whole to the heir upon condition of marrying with the coiifcnt 
of fuch perfon, who it was known would never confent: fe« 
condly, ‘Where the parties w'ere in the power of the teftator by 
forcing them to marry fuch perfons only, as they could not 
marry with honefty and credit, fo that this was Kxtkcd upon as 
•n evafion of the law ; but the law always was, that where the 
condition was not a total reftraint, as where a particular per¬ 
fon only is excepted, then the condition v as good. 

But as it has been infifted, that thts court has adopted tliis 
rule, I lhall mention the cafes on that head. 

ItitmnfftiUy I take it to be now fettled, that if a pecuniary legacy is given 
on condition of marriage with confent, and there jj m tlen^ife ovir^ 
g wn *m tondw that fuch Condition is void, Hellufts v. Ermine {a), Fleming v, 
Cot of mviiage Walgrave and Garret v. Pritty {b). But none of thefe lafcs 
therel^oaVvlfe comc up to' tlic prcfciit, which is the cafe of a portion chaiged 
«*er,fu..ticoiidi. on land. King v. Witken (r) was alfo cited, hut there the tef- 
<Ti*Ch "cif appointed two periods of time to intitle -the daughter to 

*», 58." her portion ; marriage, or the age of 21, and as Ihehad attain- 

(i) a Vern. Z93, that agc it became a veiled iuteteft, 

\t) Eq. C.f. ° 

Aht. Its. 

tc4-.d>- fJo where the condition has been performed to a reafonahle 
,‘)^a ku b.en jntcnt, tlic CQuri has difpenfed with the want of ctrcumftances, 
as where the major part of the truftccs confent, or whcje tbe 

the want of cinviaftaftcM, aa ykeie tb? inaj«jr f irt *f tlic truftcei rvnfcah w 
an ui>yl}*d, not an eapiafc sonlcat. ft J 
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truftees give an implied, not an exprefa confent; fo where the *^^*V** * 
father has made the mat riage himfelf (i). The cafe in Mtn 857 * 

(rt) feems to have been determined in the eccleiiailical court, W 
neither does it appear there was any devife over; the chief '* 

reafoQ on which the court went in die determination of Fltming 
V. WalgravCf i Chan, ('af.^^. feems to be diata diftin£iion was 
taken (as is faid in 2 Vern. 573. Crragh v. Wilfont) between % 
condition that die iliall not marry without conient, and a con¬ 
dition that file lhail not marry agaiult confent, or contrary to 
their liking: the cafe ol Neidham v. Vtrmn in Lord Nettings 
bmnh time (A), feems to have been determined by conient, ai^ 
though it was faid in diat cafe, that all conditions in rellraint Abr. 111. 
of marriage are void by the civil law, and that this court only 
confidcrs them in Urrormt yet this is rather taken pro ctmfrjfo^ 
than any exprefa determination on that point: that they are 
not fo by die common law, is evident from the cafe of Fry v, r T 
Porter (r). The rcafon the court went upon in StmphiJl v, 300. 

Bailty (J) was, that the condition was looked upon as a loofe, . 

inconilderate exprelTion, and intended to be by way of caution ^52. 
only, for there was no devife over. 

None of thrfe cafes however come up to the prefent; /m/* Pecuniary irp* 
niary legacies being fuablc for in the fpiritual court, is the re»- «e*beingfuauie 
Ion, why that law in fomc rcfpcAs governs as to them. But coun,iVthii 
it is undoubtedly true, that this court has not univerfally fob region why that 
lowed the ma\im of the civil law, even upon this point, for it 
has been always agreed, that where theie is a devife ever, it rcipcas. 
dial! take tiTcd. It is faid in this cafe, there is no particular 
devife over to any particular prrfon, but 1 think it is equally 
Ihong, for it is ilalared the tllate Hiall be exonerated, or if the 
money be railed, iiiall be paid to the perfon who in inutled to 
ill'* n’vcrfion. 

It r. a knov/n maxim, that where the eftate is to arife noon a ,Yto*”ii!!" ***** 
iond‘iti''n precedent, it cannot veil till that condition m per- condition ywee* 
Jorliied; 'and this has liecn fo ilrongly adhered to, that even it cjnnos 
\\here the condition is become iinpoii'iblc, no tllate or intcreft 

flial! grow tllCieOIl {t)» putonnrd, 

(r) Co. tit. 

^o6. i. 


But it is faid, the civil law has no fuch diftinclio!! as that of Though tbe 
conditions pfcccdent, it is true they have no futh tcim, but uviiuwhjsao 
they have the thing in tlFedl: Conditio (they hs’) fu/pendlI Ic- 
gfltuu, atul faith Ulpiiitij Legatafub c,nditme rclitia imi jiaLm^ den.,yttthe 
Jed ittm ciudiUene extitaitt Jeberi intipiniitf nkoiy le intirnn dele- rul'u ihatljw, 
garl nsn psterunt. Dig. lib, 3C./4r. 1. De Condition, & Demyi- 
Jlrai. lev They diHinguifli between three forts ot legacies. Uuu^iocttcdk 
-—ijfi 4 pure legacy.—2//^', One payable at a day luturc, but 
certain.—34/^, One papbic on a co'idition that is uncertain in 
its event. As to tlic lirft, they fay, Dies legati vsnit. As to 
the lecond D.es cedity jed non vtmi. ht to the third. Diet nee 
eedit me venit. And in tlic iaft cafe, if the legatee die before 


(1) See Daily v. Df^ouveriet poU. 2 voL 261. and note* 
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HAkvtT V. the contingency happens, it lhall not go to his executor. S^i, 

part 4. t 2 t/} th" \lthjee. 

Since the cafe of to the legacies under the will, the cafe is more doubtful, 
tlw deVifcof the ** ”0 exprcfs dcvifc over at all, but to the perfon in- 

furpluaofthe titled to the .* And it is faid in 2 Fern, Garret 

£eId*tobe a*de- daughter ihall have the whole 3000/. though 

vifeowr* married without confent, becaufe it is not devifed over, but 

only to fall into the furplus : but the cafe of Amos v. Horner^ 
C>)£q.Ca.Abr. (a) is a later cafe, and it is there held, that the devife of the 
***' furplus of the perfonal eilate, is a devife over. 

It would be a contradiAion in this court to fay, they are 
not intiiled to the hrft, and yet to the ferond, which are to be 
paid together wim, and at the time of the original portions, 
and arc made fubjeft: to alt the fame conHUionSf limitatlms and 
provJfieSf and it would be likewife contradi£ling even the courfe 
of the civil law, for by that, if a legacy is payable on a con¬ 
tingency, and the parly dies before the contingency happens, it 
lapfes. 

£ 377 3 Lord Chief Juftice Wil/es: I am of opinion, if a ftranger im- 
pofed a condition, it is as llrong as if a father had impofed it, 
and the law is not founded on the conlidenition of the perfon 
giving, but on the thing given the rule is, Cujus ejl dare ejus eji 
diftotiere. 

Upon this cafe, two points have been very properly made. 

Firjly If it was the intention of Sir Thomas Ajion^ that his 
daughters fhould have their portions, whether they married with 
confent or not? 

Secondly^ If it was his intention that they fliould not, then 
whether tlii.s intent be agreeable to the rules of law and equity ? 

As to the firft, I think there can be no doubt, either upon the 
will or fctiUment. 


As to the fecond point, to begin with the will, the rule is, 
that voluntas tejiatoris totum ejl^ if not inconfiffent with the rules 
of law and equity, and they Ihould be very plain indeed, ever to 
defeat the intention of the tellator: We mull agree with Dyrr, 
(fays Lord Chief Juflice 2 337.) that men’s wills 

by which they fettle their eflates, arc the laws that private men 
are allowed to make, and they are not to be altered even by the 
King in his courts of law, or confcience. 

Let us now conlider the difference between a portion payable 
out of lands, and one payable out of perfonal eftate, and the dif¬ 
ference is, that if money be given to a man, payable when he 
comes of age, and he dies before the day of payment, it lhall go 
to his executors; but if it be a portion to be raifed out of lands, 
‘ • Eq. Abr. 167. it lhall link into the eftate, for the benefit of the heir. * Pawlet 
' iveatr. 366. * Fern, 204: and 2 Fent, 397. and Tourney v. Tour-^ 

Vcntr.32i. fteyt Free, in Cb, 290. 2 Eq. Ca.Abr. 654. pi. 6 , 

«CJi.Rcp.iS6. In the prefent cafe it muft be taken to be either a conditiott 
precedent, or a limitation of the time of payment; if the fiift» 
the cafe of Bertie v. Falkland f is in point and tliat of Fry v. 
|*rck, W« J* 9 rSer | goes farther, for there it was held that t condition fub- 
fSl. " fequent 
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fequent cannot be relieved againft without a cortpenfationj which Ha»v»v «. 
a marriage without confentcaniiot Iiave, Aitom. 

If it be taken as a limitation'of the time of payment (and 
that feems the proper conftrudiion), then even the civil law will 
not fay they are now intitled, bec;tufe the time is not yet come* 

Tourmy v. Toi/r/tayt Paw/el v. PjivU, arv. in point. The cafe 
of Satijburyv. Betinettf 2 P'ern,'22^. is mc-rc properly the cafe 
of a perfonal ellate, but has fome (iniiliiui’e to the prefent, as 
tlie furplus was to be laid out in land 5 but the court there wcat 
upon this foot, tliat there was a difj-cnfr.tion by tiie father as 
to one part, and a confent ol the mother and trulkes as to 
the other part. In the cafe of King v. ff'ldrrs tliere were two 
periods of time to iiuitlc the daughter, and one of ilicm had 
happened. 

It is laid down as a rule that governs in devifes of perfonal 
eftates, that where there is no devife over, the condition is only 
interrorevi \ but I rather take it this is laid down as a rule tocon- 
llrue the telhtor’s intention, but not that it is in all events a 
general rule, that luth conditions fliall be only, unlcfs C 37^ 3 

there arc words of limitation over, for ilie tellator’s int-nt may 
be knoMm other ways. Pitgft s, ILiynod^ Novcih. 1733.* does 
indeed contradicb tiic opinion now declared, for there it was held 
that a general devife of the rtful.rnn or a devife to the pcifon in- 
titlcdto the were the fame as if no devile over at all’, 

but the cafe of jinwt v. Hor>!>-r j is ro the contrary; There is in¬ 
deed no tlecrce found in the R.ti'iJ}i-r^ hut it appears by tlie (’.i- 
that a decree was made, ivat bi ing the piaintiJF, I 

fuppofe has never been drawn up. T!k atitnur of the boo!, how¬ 
ever told me, he had a iu)te of the cafe from a v.ry able periou 
who was prelent at the hearing. 


*■ At the Rolls 
bcl Sli 
Jtkyilt poft. 

. vcl. 365. 

S. C. cicea. 

tE<{.Caf.Abrk 

i». 


Lord Chief Juflicc • declared hinifelf of the la av opinion, 
and faid there are three forts of t r.ndiiions to be rej^ch-.J 
fuch as are repugnant. 

Srtr«ii//y, tSuch as are inpolliblc in their creation. 

Thirdly, Such as arc /« /<•. 

But this condition of marrying with confent docs not come TI« pirtieulw 
under any of thei'o hc.iils. And in Fry v. PirUry and i Rail. fct.i"n,cnt 
Abr. 418. it is admitted fuch a cotidition is good in refpctl: of mikes it a con- 
land ; though where a compenl'ation can be made, it is true, 
there is but little dilUrencc iKtwccn conditions precedent and thins in the 
fubfeqiicnt; yet wlu re a condition is annexed to a portion in diughters till 1 
order to have a marriage with confent, there is an equitable dif- 
fcrcnce. In the cafe of a condition fubfequent, the thing is veft- 
ed, and though in the nature of a penalty, yet the intent fliould 
be clear and plain by an exprefs uevife over to diveft it *, but in 
the calc of a condition precedent, for which there can be no com- 
penfation, it would be giving an ellate againll the intent of the 
donor to difpcnfe with the condition. Here arc no words to veil 
the portions in tlie daughters till a marriage with a confent, and 
I very much govern my opinion in the prefent cafe by the par¬ 
ticular peuning of this deed, which has made this a condition 

pr«- 



iri ConMtfottiBl 

‘ Babtbt «. j^recedentt'and has veiled nothing in the daughters till a marriage 
Astom. withconfent. 

'fhe only true quellion upon this cafe Icems to be. Whether 
fuch a condition as this can be annexed to a portion ? For if it 
can, then ali thofe cafes where the portion is to (ink into the in¬ 
heritance are in point, and that fuch a condition may be annexed 
hath been already (hewn. 

As to the queftion upon the will, all that is materitl upon it 
eiCli.Caf.ss. is the conOderation of the cafes; Belletju v. Ermine * was con- 
(idered on a pica only, where the court docii not ufe to confidcr 
matters fo thoroughly, and there indeed the court looked upon 
it as a portion veiled. But the condition in the prefent cafe docs 
not operate by way of defeating the eftaie, but hindering its ved- 
^sVciB.45a. ing. It appears by Jljlon v. that even in the cafe of a 

condition fubfequent, tiie length of time during which the re- 
ftraint is to continue, is not a reafon to relieve againil a forfei- 
J » Vera. *93. ture. In the cafe of Garret v. Prittyf^t the portion was plainly a 
£ 379 ] veiled portion, and the provifo comes in afterwards, and is to be 
confidered as a condition fubfequent. 

A ceadib’m ts Upon the whole therefore I am of opinion that a condition to 
SSta Uwfia""” confent is a lawful one, and that it is annexed to thefe 

BM, sod be. portions \ that it is a condition precedent^ and that nothing can 
^ ■iinesed to veil in the plaintiff's till that condition is performed; and fliall 
n°i°in A conclude with the advice of Puffendorft that parents ought to 

* till d»i con- ufe this power mercifully and cautiouily^. 

4 idon ikper- 

Amrd. ^ Puffend. B. 6. Ch. a. p. 3S1. 


ierrf CAonfe/Zoi*; 1 agree with my Lords the Judges in opi- 
iBcethVc^e of nton, and do hold nothing is more fixed fince the cafe of Patvlet 
famine. fa!w~ v. Pawletf than that portions charged on Liuis will not veil till 

payment comes, which in this cafe is not till a mar- 
hadtdonotveft fiage nuith confent^ and there is no rule in law or equity that can 
till the time of excufe the want of fuch confent; that there is no fuch rule where 


Bnrmenteomrt. 
He rale that a 
coodidoa to 
rvntbcoa. 
lisinur- 
I only, 
where nodevife 
ever, muit be 
miderftaodof 
bpuiUt only, 

Md not of por- 


they arc given over, has been clearly proved, and the ordering 
that die ellate (hall be exonerated, I think is equal to a devife over. 
But admitting there is no devife over, then the queilion will be. 
Whether this condition is internrtm only? And [ own I do not 
know that this rule obtains fo generally as has been hid down ; I 
have underilood it only of legacies, and not of portions, and of 
this fort was the cafe cited in Moor 857, 


flMknsarifiiis Tlicfc portions arife out of lands, and have nothing teilamen- 
oBtofiand fub- tarv in them, fo arc not fubjccl to the jurifdi£lion of the ccclc- 
court, nor to be governed by the rules of the civil law, 
twrdnl““”**” b**t are fubjecl only to the rules of tne common law. 


Ifthedanshter An ellate may be limited to a woman dum fola innupta fu» 

m/, and this is mentioned by Souinbonm himfelf. If an infant 
iVBnflhu^. under the wardilitp of the court mtirries without the confent of 
to, Ae lofe* ijjg court, it is the common praftice to commit thofe that arc 
concerned in it. The cuftom of London goes further,, for if the 
daughter of a freeman marries iu bis iife-time againil lus confen^ 

uulelii 
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Bntefs her father be reconciled to her before hU death,' (he (hall HAtvKT W 
not have her orphanage part. * And this is more to the purpofe ^p^*J**‘ 
here, becaufe this cuftom is generally thought to have been 
tiiken up from the writ de ratiottabili parte bonortinif from whence i Vern. 354* 


an argument was drawn at the bar in favour of the plaintiiTs in 
tliis cafe. 


If Sir TJjomas AJlon had cxprefsly limited the term to his 
daughters on their marrying with confent, the term could never 
arife till they were fo married, as i$ evident from the cafe of Fry 
V. Porter 5 and why has he not the fame power over the trtejl oj 
this tertHf as over the term itfclf? 


Another material difference between portions out of lands and If the pntydiea 
perfbnal legacies, is, that in the firft cafe, if the party dies be- 
fore they become payable, they fiiall not be raifed j in the latter, bi^Hf outS" 

* the legacy fliall go to the executor, and the ground of this dif- flutloM 
tin^ion is, that the court for uniformity follows the ecclefiafti- 
cal courts in the one cafe, and the common law in the other, cy, and leguM ‘ 
There was another rcafon given for this diftindion, that it is in 
favour of the heir, but that can be no reafon at all, becaufe in a 
court of juilice there ought to be no favour (hewn to one more executor. ' 
tlian to another. £ *380 3 

As to the precedents that have been cited for the plaintiffs, 
they all of them depend upon the particular penning, or fome 
other evidence arifing upon the fa£\s, and have not been deter¬ 
mined upon general rules. Fleming v. Wuhigrave feems to be a 
fcttlement of a leafehold eftate, which, if fo, was a mere perfo- 
nalty. Needham v. Vernon feems rather an award between the 
parties, dun a decree in an adverfary fult; for in a manufeript 
1 have feen of Lord Nstiiu^I:am\ “To avoid queftions (I'avs he) 

“ I decreed the portions to be p«ud, upon the giving fccurity 
“ by recognizance not to break the conditions.” As to the 
rcafoning in that cafe, I lay no great (Irefs upon it, as it goes on 
u fuppofition that the portions were veiled ; and the calc* <cAAJlon 
V. AJlon goes on the fame foundation. 

It muff: be admitted on the other fide, that no cafe, cxaflly 
in point, is cited for the defendants, the meaning of which may 
probably be, that the general dodlrine has alwayii been, chat in 
j:afe of portions arifing out of land, this court can give no relief, 
nor can take away, or fet aiide fuch conditions as are annexed; 
and in the cafe of Paw/et v. Pawlet it was fo detcnniiicd. 


As to the additional legacies uiiiler the will, they will fail un¬ 
der the rule of perfonal legacies, unicfs fomething is done by the 
(• !<.itor that will prevent it; and this is done by annexing to them 
t!>< fume condition that governs the deed. 

I'hc Icllator mentions the legacies as zn augmentation oi their 
portions under tlic deed, which ihews they arc to attend the ori¬ 
ginal portions ; for how can they be intitled to an augmentation, 
if not 1;^ the tiling augmented. 

As to what has been faid, that Lady AJlon being refiduary le¬ 
gatee under the will, is the perfon that will take benefit by re* 
iuling her confent; 1 (hall be glad to have the opinions of the 
Judges, whetlter it qiay be proper to feud this matter back to an 

in(|uiry 



liA»Txr inquiry into the rcafonablencfs of that refufal j for my own part 
’*****• I am extremely doubtful, whether I can now dire£l fuch an in¬ 
quiry, as the caufe ftands before me. Lady AJlon has by her an- 
fw-cr given an account of the reafons of her refufal, and this an- 
fwer not being replied to, was at the hearing read as proof,'and 
therefore I think, I muft take it, that fhe ufed all die caution in 
her power. 

Seme unreafonahk behtvmr on her part (hoiild have been pro¬ 
ved in the caufe, or fome fpecial cafe have been made in the bill, 
and unlefs that had been done, I do not fee how I cm diredl fuch 
inquiry, and if no corruption appears in her, tliis court cannot 
take from her the trull repofed in her. 

Upon hearing I.adyy^/?wi’s anfwcr read, thethree Judges were of 
I 3 opinion that the fubjeft matter of the inquiry is already admitted, 
by the plaintiiT’s not replying to the defendant’s anfwer; and 
therefore an inquiry now could be of no efie«a, and alfo that La¬ 
dy A/Iofi’s dilleiiting fliould have been made a matter of original 
complaint. 'I'he Laid Chancellor being of the fame opinion, he 
decreed that the order of the Mailer of the Rolls {Iiould be dif- 
ciiar^ d, but that the annuities iliould be paid (i). 

fi) Willi rcfpeil to the ful’jfCl of rhe C,), or fub/equrnt, Bellafis v. Ermine, 
above cale, the folioM.iog obfcrvaiions \ Cha, Ca. zz. Seniphdlv.Bayltyy Pnv. 
occur. When aconditioi! in reflraint of Cba. ^bz. Jrr voi( V, Duke, I Pern, 20 . 
juarriage affcclsif futli condition UrJinvrod v. Mutrit, poll, z vol, 184. 
be prectiient, the c(iate cannot I'tjl, till PuUyn s.RtAdt, i It'itf. i\. peft. z vol. 
the condition he ilriftly qtvformeii, whe- 5S7. S. C. In this lail rule however a 
ther there be a ilcxlfe over, or no {Btr/!ev. known diltinflion prevails as to the #/r- 
Lerd Falkland, 3 Cha. Ca. 129. zFi -n. ration of a condirion fiih/rquent and one 
^33. S. C. 2 Fur.t. 220. S. C.) ; 01 if ptercthnt-, the foiincr being in terrorm 
in fuch cafe the condition be jubfrquent, Coes not tend to dretji the legacy before 
then the breach of the ccnditioii operates rjltd [ftt caSoi fupra') \ but the latter 
hy devtfliag the eitate belore mtjlcd. i (tho’ in tmoyem alfo) will neccHarily 
Jtoll. All. 418. pi. 6. Fty V. Pcrier, picveot the legacy from until ihe 

I Cha, Ca, l 38. 1 Mod. S6. 300 S. C. in.arriage (tho* ‘without any conftnt obtnin- 

%Cha. Rep. 26, S. C. fee alfo^/pra 377, ed) be perlormcd. Gmbnt v. Hilton, poft 
378. PuUyttV. Rtarly, poll, 2 vol. 5?7, Atkyns si tliccotks, pojl. ^00. Pul- 

590. The fame ruic applies to fuch por- kyn v. Ready, poft, 2 vol, 590. Ehm v, 
lions charged upon or intcrelts arifirg lil/oa, 1 IVil/. 159. 1 Vtf. 4. S. C. 

out of land, as are not in their nature pod, 3 vol. 90.J.. 6. C. Htmmingt v. 
teftatnenfary, or fubjeS to the jurifdidion Munckl^, i Bra. Cha. Rep. 303. Knapp 
of the ccclefiaflical courts. Uatvey v. v. Noyes, Amb. 662. But in all cafes of 
Afton, Jupra Com. Rep. 726. S. C. Man- ftrfonal legacies, where there is a devifte 
Jklls.MmiJetl, zBro.C/.>a, Rep. 473. But ever, whether the condition heprecedens 
on the other hand, where a petjoiial or OTjub/equent, the right of the divi/ee over 
feataiiary legacy is fubjed to a condition will prevail againil that of the legatee, 
cl H'urriage with confent, emdihegeisno Sutton v. Jewke, zCba. Rep. 95. Pig~. 
devjft over, fuch condition is only con- got v. Moms, Scl. Ca. Cha. 26. Bella- 
fid-wd in trrrorem, whe ther it be fre- fis v. Ermine, 1 Cha. Ca. Z2. Stratton 
eetletu, (fee particularly Hamy v. Aftm, v. Grimes, 2 Fern. 357. .^on v. Afton, 
JvprattiA inCa.ump. Talk. ZIZ. S. C. 3 Fern. 452. Wrottefiey v. U^rotteft^, 
Jkailey V. Dtjbmverie, fft- 2 vol. 261. poft. 2 vol. 5 ^ 4 * Cbauneey V. Graydon, 
R^ijb v. Martin, 1 IFilf. I JO. pcfl. 3 pft. 2 vol. 616. Scots. Tyler, zBra, 
vol. 330. S. C. Eltan s. Elton, \ IFilf. Cha. Rep. iVc/e, the cafe of 27 «</rr- 
159. 1 Fef. 4. S. C. p»Jl> 3 vol. 504. 0. vKod V. Morris* fqft, z vol. 184. (which 

feeiM 
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leems to be contra) is denied to be Inw, 

1 lire- Cha. Rtp. 303. t Bro. Cha. Rrp. 
488. The fame dodrinc is equally app!i< 
cable to cafes, where a legacy {per/onalox 
tejiamaitmy in its creation) is afterwards 
made a ebarv* upon lands upon perform¬ 
ance of a condition precedent. Rcyrnfli 
v.MartyHt I t jo. 3 vol. 330. 
S. C. So if a condition be/■rccc</r'».‘, and 
fubilitute a hffir for a giraia legacy ; for 
altho’ there be uo tkvijr overt yet as the 
greater legacy cannot av/i till the condi¬ 
tion be petformil, upon breach of fuch 
condition the Irffer legacy will v'fl ; the 
condition in this cale not being con- 
fidercd as merely/«/»nwrw. Ctragh v. 
If'il/on, z Virn. 572. G’lllct V. Wray, 
I P. W. 284, Secus if the condition 1*« 
Jiihjeifucnt- Cairat v, ViitUy, Z Fern. 
293. Whs'l’T V. Binghi.m, fojl, 3 vol. 
364. 368. I IFllj'. 135. S. C. If how¬ 
ever a condition he/uh/equent (altkougli 


thereof a Jevije-ofi^er), yet focb condi¬ 
tion may be diipeiifed with, if the per¬ 
formance of it become impojjlhle. Peytm « 
V. Bitty, 2 P. W, 626. Graydon v, 
Hkhs, pod. z vol. 16, Jones v. SpjffoH, 

1 Brv. Chtt. Rep. 529. It is obfervable, 
that the bcqucll of a r.JiJue is fuch a de- 
•viji ever, as to be within the above rules. 


jJmot V. Ho-ner, I fy. Ab.WZ. pl.t). Sent 
V. 7 ',i£», 2 Iho. Cha. Rep. 431. This was 
formerly hcl<l otherwife* SemphiU v. 
Bajlcy, Pr.r. Cha. 362. Catrat V. Prit- 
ty, 2 Ftjtt. 293. Paget v. Hayv/oad, 
fttpra, 373, pojl. 3 vol. 365. Wheeler V. 
BiK.duaiH, 1 IF'dj. 135, 3 vol. 364. 

S. O• 


/.s to cafes, where the court has dif- 
peiifed with the fojeiit rt, tlio’ the con¬ 
dition has not been Jirieily performed. 
See Da’ley v. De/i>ou-vstie,p^. z\<i\.zbi., 
and note thereto. 


Hovember flic 26tli, 1739. At the Rolls- 


Garbul V. Hiltou. 


IpHILTPPA tlevlfed (fw/er £;//</) as follows, “ I give Cafe 173. 

“ and bequeath unto Jatie Garhui, daughter of i'h:t 7 :.u (jar~ 5 q ^ 

** but, the fum of 2co/. provide!!/he ta.irrles nvith t.be ccnjetit at:.'! p, D.ic\\CK» t* 
appt obatJon of her Jaul father and wot/. er, or the fnrv 'mor of ihetn", J- 
and made defendant/jr. 7 /e« executor in trull for inf^i ts, who 
were the refiduary legatees. lUt widthe 

arftnt Ilf hse f..:l er Jrd .iKil.-', or tit furvh/ir if that, 

Jane Garhut before marriage, and during the lives of her fa- J- 
tlier and mother, brought her bill againd the defendant as exccu- "unnp^hs'l'lvM 
tor to have this legacy paid, alledging it was a veiled intereft, aiul of hrr father 
the provifo of confeiit only hi terrorem 3 there being uo devife of 
this legacy over, if (he (liould marry otherwife. The father .and 4g,inft thccn-’ 
mother were made defendants to the bill, who confeuted the haw 

daughter ftiould have the legacy paid to her. Ae fafilcrand'** 

tiiothcr by theb 

atifwere cunienting. Marrisge here a conation precede nr, plaintUTa therefore too early, and biUdif-! 
inified (i). 


The Mafer of the Rolls: This is the firft bill of the fort that I 
ever heard of, for a legacy given on marriage htfore any marriage 
had. It is not to be confidered as a condition merely to create a 
forfeiture, if Hie Ihould marry without coufent, but is double; 


(l) Ativus V. Hiccoeks, fofl. 500. 1 Vf.i^. S. C- p<fl. 3 vol. 504. S, C* 
*^V*5* PuUyn V. Ready, poft. Hemmhi^s v, PAunckUy, \ Jiro.Cba. Rep, 

Z vol. 590. Elm V. EltoUf I Wilf, 159. 30j. 



mta' (CoiAftfomt aiAi 

appointing the time when the legacy (hall be due, and 
■“**•*• fecondlyt fome circum (lances to be obferved} and tho^ the court 
* may in particular cafes difpenfe with the circumftaoces, yet it 

mud keep to the fird, the appointment of the time. 

If the words had ftopped at provided Jhe marries^ it would not 
have veiled till then} and adding the circumftance of confetti 
cannot vitiate the whole condition. Every cafe cited eftabliflies 
this general doflrine, and marriage was a£lua]ly had in all of 
them} the prefent a limitation of time annexed to the fubftance 
of the legacy, and a condition precedent to the veiling, which 
time is not come : and confequcntly the plaintid^s application is 
too foon. 

His Honour therefore difmiffcd the MIL 


C 3®* 3 Advantage of a ConditioUf or tuHl he pre» 

Jii diced ly it% 


yelf the sd, 

» 73 ?* 

Cafe 174. 

S. C. citfd 
S VeC. 137. 
t. W. devifei 
hods t) hik (e- 
mnd ion TA«. 

Mf, upon con* 
iitiao that 
Thmat or his 
iKtrt (hall pay 

M hia sisodUiiUren (the children of the fiid Thomat) 90/. to be equaMy ditpided ^mong them, mij m 
itfault tf t cljuje tf nitty enddiftiiju Ibvtttu died in the tcftatoi’a litV>(ii.ir, ihi fan of 

noeldeid ionof the tciUi.01 enuri-d on the Imdiasheir it U*, and luld them. The icgv.y to the 
ihildren ot Jher>as, the teftatnr's feeoiid fon, i» a continuing chirgo on the landa in the hands of tiic 
pwchafer, and they are intitltd to be faCl^tKd tor the Cune uiih inteieft (i). 


JFigg Ta iTiggt 

jf^DIF'ARD Tf/ggt by will dated tlie 8th of No’.'ember tyto, 
^ dcrifed the lands named in the pickings, “ To his Jecond 
fen Thomas, upon condition that the faia Thomas, or his heirs^ 
Jhall pay and fititfy to his fix grandchildren {the children of the 
“ find 'I'homas) the fum of 90!. to be equally divided among them j 
“ and in dtfault of payment of all or partf there vsas a ilaufe of en* 
** tty and dijlrtfs” 


Thomas the d<*vifec died in the life of the teftator; the fon of 
the elded fon of the tellator entered on the lands as heir at law, 
and fold the land;, to a purchafer for a valuable confidcration. 

The qiicdion was. Whether this is a continuing charge on 
the lands in the hands of the purchafer? 

Mr. £i&w»and Mr, Noel who were counfcl for tire defend¬ 
ant, the heir at l.iw of the tedator, iniided, that rhib was. only 
a perfonal condition on Thomas^ the devifee and hit. licirs, there 
being no words in the will to give a legacy to his children, 
othciwife tlian depending on fuch perfonal condition, and that 
where a pei fon claims under a will, but claims nothing except 
under an ef.ate given by that will to another perfon, if fuch 
edate did never arife (as here it never did), nothing intended 
to be annexed to it can furv'ive, that this was an edate given 
upon exprefs terms of condition, and not within the rules of 
b‘jiii<' C'liii'liued a conditional limitation, as not being to be 
peifoiincil by him who could receive a benefit from tlte non-pcr» 

<1;^ So NsUt V. Ibltrl^i * V0I.60S. Okex.math, i Fef. 135. 14*- 

. formance. 
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Ibrmance) and that as it is not limited ovefi it ought to be 
conftrued ftri^ljri as being to diiinlierit an heir at lanr, and 
that the beneRcial intereft cannot be fepanted from the con- 
ditioti) but they muft both iland and fall together; and relied 
principally on thee.fe \\\Dyer*s Rtports 348.* 

Lord Chancellor: 1 think the plaintiiTs have a ftrong cafe both 
for tlieir legacies and intereft : There are three queftions, 

Firdt If tlie pluintiiFs have any continuing charge on the 
lands. 

Secondly^ If they arc proper to come into this court. 

Tkirdlyt If there is fufficient notice to afl*e£l the purchafer. 
'i'he two firil dcpcntl on the will, and a great deal arifes from 
the nature of the difpolition m favour of the plaintifts It ma« 
nifeftty appears that the teftator intended not only to make a pro- 
vifion for Thomai and his heirs, but alfo to make a proviRon for 
the fix childicn who were then in being; and it would be ve^ 
unfortunate, if not only Thomas’s heirs Hiould lofe the benefit 
intended, but the fi\* children alfo lofe their fmall provifion by 
the a£t of God'^ and this is ftich a conftrudton as the court 
never u ill make but when necciritatcd to do it. But on the con¬ 


Wtea ^ 
Waaa. 


t3«3 3 


trary the prefent is a cafe fo circumilaiiced, as will induce a court 
of law, as well as equity, to make as ftrong a conftru£Iion as 
pofTibic to fupport fuch a charge. 

The defendants infift that this is only a condition annexed to 
the eftaie of 77 j0/»<7j, and his eftate not taking ctleft, is void. 

But this is not a mere condition, but a conditional limit.uion, 
there being an exprefs limitation over to the legatees in cafe of ditioiitora^ 
non-payment, whoueie to enter and hold in the nature of tc- 
nantj by ihgit {i); and there are many nice diiUn£tions on thefe le. 

conditions aiifing by wills. A. devifes lands to B* on condition ratce at law Im* 
to nay C. a fum of money, and no claufe of entry; this is no 
cliarge on the eftate to give the legatee of the mone^ a hen on ©f tefbt<w 

the lands, hvX. the heir at law fiiall enter and take advantageof the fluUcnterisra 
breach of the condition (a), and yet in this court he fliall be con- 

iidcred only as a trultce for the legatee (3 ). ^etin this court 

is butatluilee 

. .. . I I ..... .1 . for the leiatee. 


* A mm having no ifliie, desifes certain tenemrntsin Landmio tws of his friends 
In fee, to hold in ommon, Uiion condition that th-y and thrir hem (h^uld piy an 
annual rentx>f 7/. 6r. 8^. out of the fiid tenements, atfourquarterdijs, to the wife 
0f the devifor during her life, and that if the lent Aould b- in aireat bj the fpace of 
fix weeks after anv ot the days of payment (tnd 1 iwtully demanded), tli it it fhall be 
lawful firhik wile odtftittn uMn the tenements. Tlwnnt is m irrear,and nodemani 
made upon the lent ments by me wife { and for that cauf. the hsii of tht devifoi ■.•i- 
terrd, a id the qucflion upon a fpecial veidiA in sjaftia nt wi, if hi^ entry was law¬ 
ful, or whetht r the penalty of the cspiefs uinditton annexed tj the eftate of the ds- 
vifees be ijualified, an I altogether diftroyed by the p-nalty ofchc diftrelt, and by that 
meant a limitation of paymentof the rent to the wire, ind the h<.ii to tike no advan¬ 
tage of the breach oltlu condition: the mijurity of the Judges cleirly of opinion that 
tile entry of the heir was lawful, and that both the peniltics, (that is (0 fiy) die con¬ 
dition ind re-entry, and the diftri f> given m the wile fiir non-payment, aie good rc- 
m.siics and fuieues fin the ILm payment of the lent to the wik, according to the in- 
tentother hufband. 

(1) Ernes V. Hancotk^ pofi. t \q\, (3) Avelyu V. Ward, I P'ef. 4*J. 

J09. Shtrman V. Cellmst i vol. ‘HaJgjc't v Rawfin, liid. 47. S*d 
}22. UiUttn.e6Jv. Svitta, I Cbn. Rif l^i. 

(g) ////. Sit/. T. 131. 146. 


t 




* ISO. 


A man by will 
may nuke an 
•qaiublc' aiwell 
aia legal charge 
on hu eftatcy 
and this court 
will maintaui it 
^ainft tbt betr 
tttUw. 

C *384 

Though a pur- 
ctuferdio not 
know of an in* 
cmnbrance be* 
£»e-he paid his 
Ikoney, yet as 
kc kuewit be* 
fore the deed 
was executed^ 
it aflefti hunt 


ConD(tfoit 0 anti Lfmftatfon0. 

But then the queflion will be, As Thomas died in the teftator 
Iife*time, and tlie eilate defeended to the heir at law, if the 
charges continue on the lands? 

1 think it is the fame thing; whoever entered, it was to be 
only till p lyment of the legacy, and the heir at law might iii this 
court redeem them; but the court will not put the legatees to 
fucli a circuity, but permit them to bring a bill to have tlie landt 
fold and the money raifed. 

This has been compared to a deft^ive furrender of a copyhold 
purfuant to a will; but here it is diflTerent, for there the will is 
*void, but Cure a man may, by wdll, make an equitable as 
well as a legal charge on his eftate, and this court will main¬ 
tain it againll the heir at law, and there lore the children are 
intitled. 

As to the fecond qucftioiij JVhtlher the remedy is proper in this 
court? it is coiifequcntial from %vhat has been laid down before 
to prevent circuity. 

As to the tliird queftion. Of notice to the purchafer^ it appears 
he had notice, for though he had no notice before he paid his 
money, yet he had notice beforc*Yhe execution of the convey¬ 
ance, and it is all but one tranfaftion. 

I do therefore declare that the plaintiffs are intitled to the fuih 
of 45/. being one moiety of the fum of 90/. charged by the 
teftator’s will on his eftate, with intereft for the fame, to be raif¬ 
ed out of the eftate and decree. Let an account be taken of what 
is due to the plaintilTs for the 45 /. with inteteft, for their re- 
fpe^iive (hares from the time the pLiintitfs Auncy Sarahy and Ed¬ 
ward attained their ages of 21; and in cafe the defend¬ 

ants (hall not pay unto the plaintilTs what (hall be fo found due, 
then I direfl; the eft.itc, or a fulEcient part thereof, to be fold, 
and out of the money ariling by futh falc, the plaiiuilfs to be 
paid what the Mafter (liall certify to be due, and the relidue 
of the money ariflng by fuch fale to be paid to the purchafer j 
but this without prejudice to any remedy hi* may have againit 
the defendant the heir at law to be iudemnilied under tlie covc- 
nant in the purchafe deed. 

(i) See TeuriiUe v. Naifi, 3 P. 306. 


CAP. XX 3 L 

ConttaS. 


Vidt title. Catching Bargain* 



CAP. XXXI. 


Copptjoin. 


(A) /a what Cafes a defsBive Surrendei'f or the want fit, will he 

/applied in Equity». 


^ Smith Vt Baker (l). 


Jutf die ttdi# 
* 7 : 7 - 


T H E cuftom in the matinr of tli.it whoev’T fur- Cafe 17 y. 

chafes in it, the eilate lliail go in fuccclhon j tlic imf- ^ ^ 

band of the plaiutiiF purchafed for his own, and two lives j and h,'y cit»te*w^'' 
by his will, after giving fomc few legacies, he, in general word'’ hi » 
devifes all his fate, real and perfonal, tn pojfejftcn or reverftom, to 

his wfet wii.r^th.-.ufton 

W.I 1 , th4t who¬ 
ever purchafes in it, the cftite ihall go in fuccefiion, and by his will devifei all his eftace, real and 
pviibtwl, to his wire. 


It was inlided for the plaintiff, that by thefe general words 
five is iiuitlcd to this copyhold eftatc, and that the court will 
/npply the want of a furrender; and notwithftanding the cuftom 
of tliis manor, as the purchafer paid the whole purchafe-money, 
the other two perfons are to he cor.fidercd as merely nominal, 
and .that here is an implied truft for himfelf, though he pur¬ 
chafed, knowing of the cuftom of this manor, and therefore had 
a right to devife it. Clarke v. Danvers, 1 Cka» Cnf. a 10. relied 
on ns a cafe in point for the plaintiff. 

hir. Faziiier/y for the defendants argued, that the fucceffors, 
according to the cuftom of the manor, are to lie re. irded as 


haredes faBi, and that there arc many 

(j) la 1713 the lord of the manor of 
Manoikxn Sonarfapin^ granted the re- 
verlion of copyhold lands within the laid 
manor to Gabriel Baker, decafed, to hold 
the fame to the laid Gal>. Baker, J*hn 
Brower, and IF. Baker, from and after 
the death of Maty Palmer. The bill 
ilated that by 'the cuftom of the manor, 
every purchafer had an ablulute power to 
fell, furrender, or othrnvife difpofe of 
the faid copyhold premiffes (this cuftom 
was admitted by the defendant Jehu 
Baker, in cafe the parcliafer made a far- 
render previous to fuch dirpofition) and 
that neither of the lives therein named, 
unleft purchafers have Aich lives, are by 
the faid caftom to enjoy fucceffively as 
they are named in the copy of the Court 
Rolls. (Thiy cuftom was denied by 
Baker,.v& cafe the pnrehafer made no 
fuch dirpofition as afurefiid). Gahriel 
married the plaintiff Jtem, with whom 
Voi.. I. C 


inftances where they are 

he received a marriage portion, but npoit 
whom he made no fettiement: after the 
marriage he made his will without having 
previoufiy made a ft rrender, and thereby 
gave tie TtJ:due of vis efutc either real or 
petfatt.d, pOjJfiiHS and rtverfons to bis 
wife. I'he tL'ilatvir died, and th^n Mary 
Palmer died. J-an the wijjw married 
the plaintiff Smiii. It was decreed, that 
an equitable iniereft paffed to Jean, and 
that the fhould enjoy the premiffes during 
the life of John Baker, who was the fur- 
vivor menr.oned in the laid leale. Reg. 
Lib- B. 173b. fbl. 4/6. Fide Greenwood 
V. Hart, I Cba. Rtp. 272. How v. tfeweg 
I Fern. 415. Clarke v. Danvers, 1 Cia,' 
Car. 310. Bnirdle V. Randle, t Fern 25a. 
264. daoH. a trtem. lao^.Beugerir. Drevs^ 

1 P. IF, Dyer v. Drer, 1 Cox't P. 
IF. 112. note I. kFkhert t» H'Uhtrt 
Ami. lyjo 

c {aroured 




coppson. 


Smiti t. 
Baxia. 


Tliough the Ie« 

, giJ intercA be 
according to the 
coAom of the 
iiunor, yet /f 
has an equitable 
intereAtrom be* 
ing the foie pur- 
ch^er, Xnd Aall 
he conArued as a 
truA for himj he 
ha%ing advanced 


favoured ui a court of equity) and an eftate (hall not be taken 
away fiom them by impliLatiuii) where they are not provided for 
fome otlier way; mat it can ne\&r be imagined the teftatOT) by 
putting reverlionb in the plural number, bad an intention by 
that one fingle letter S. to paft his copyhold, however literally 
the gentlemen on the other iidc may extend it to carry tlie co* 
pyhold. 

Lord Chancellor: Tlxe hufband of the plaintilF having pur- 
chafed this eUate, tho' his legal mtercil be not according to the 
cuilom of the manor, yet he has an equitable intcieR from being 
the foie purch ifer, and it miy be brought near the eale ol a pur- 
chafe at law ot an ellate, di.lccndthlc to the heirs, m the n ime 
of a third perfon, }er it Ihsll deftend nutwitliRanding, for it fliall 
be conflrucd as a trull for the purcluier, he having advaneed the 
money. 

the money. 


The next quellion is. Whether, fuppoling there was not a 
general refulting trull, yet, as the purehafer has made a will, 
and deviled this ellate, a couit of equity will fupply a fui- 
render. 

[ 385 ] '^be ftrll conlid .ration. Whether thefe lands are eompri/ed in 
the will. 

1 think they pi-’iniv are. 

WiMv a man Where a man devifes all his real and perfoinl ellate in pof- 
AtvifeijliliK felTion and reverlion to a wire or child, and has no other real 

cAatv, real and eft^tc but the eopvhold, It Will pafs by the general wordb} but 
paifonal to a,, , 1 ^ . 

ante or chiM, this depeiidb upoii the ciieumttaiiceii 01 the eale. 
and hai no other 

leal eAate but the copjhold, it (hall pafs by Uioft gcnti J auid* (i). 


There are words at the outlet < f the will whidi h ivc not been 
taken notice of, y/x /o all hmp ml ‘iiLtl ;/ fas pirajid 

Cod Alhtt^l ty to I Ilfs the tuth^ 1 dij^>o,i m JolLii 

Here is a plain intenttOii to difpoie or his whole cRatc, and 
the luble’qucnt words aic g» ncial enough to earry it; his leale- 
hoid ellati foi yeirs can luier kitisfy the w'oid real m the will, 
(or It IS calle'd a ehaltel real only, as it is deiived out of the real 
ellate. 

'Ihe next confuleration. Whether llic is intitled to luce the 
want of 1 lurrender iupphed. 

yvhereswpv objection, that Ihc is not a wife unpiovidcd for, it 

hoidisdiviWia has not appeared to me there is any fettlemeiit; but even allow* 
the VfitL, the 

couit wu( fuf t'l) the want of a fuirender, even though the has a provition under a feulement. 


(1) Note, where there is i/miendit to 
ttje 0/the t.../, or where the de\ile 
.Pirates upon the tqmtable intercll, the 
geneiat words above mentioned will at* 
iva)S pais (op)hold lands. Stot v. Albtity% 
Com Re^. ‘bVl '9 Mod. 7a. 75. rtntinl v. 
Smubt poft.a vol 85. Ell font po*h 

j sol. 73. dut when there is no/mtender 


to the ufi of tbt %.tllt then comes the 
queihon, whe her equity will fupply the 
want of a futrender in favour of the 
devifte; for at law they ceriainly do 
not pals by the general devile. See 
Maioiiut V. Lipb, poll. 388. MlLiutn 
V. Milbourn, 2 Bto. Cha. kop% 64. 'itoa 
V. Dvutus, poll. 2 voi. 304. 

iiig 



COppBOlQ. 

ing {he has another provifion, yet the hufband might not think it 
fufEcienti and therefore I do not look upon this cafe to be out of 
the common one, where the court will fupply the furrender if he 
devifes the copyhold to her. 

It has likewife been objc£fed, that the court will not fupply 
the furrender againft an heir; but this rule muft be applied 
folely to an heir in blood, and not to a hares fajinty for the de¬ 
fendant here is merely nominal, and not even the lead relation, 
but barely of the fame name; therefore I muft decree for the 
plaintift. 

(l) See Hanukinsv. Leigh, poft. 388. note. 




Smith t. 

BAXta, 


The rate tliKtite 
cuurt will net 
fupply >1 furren- 
der 

heir, >nijAbe ap¬ 
plied foUly loan 
heir in bi Kid, 
a id iioi 0 a hr* 
r*t futhii ^1). 


JitlytSvc i8ih, 1737. Trin. Vacation# 


Taylor v. Taylor* 

A father purchafed copyhold lands in his fon*s name, hiS Cafe i yd# 
fon being then 18 years of age, the father continued in ^ father pnr- 
poilclliun till his death. chatts lands in 

his ton’s name^ 

hit fon being then iS years of .age, the father continued in poiTeffion dll bb death i this iball be confi# 
deted as au advancement tor the Ion, and not a trutt for the lather. 


The queftion was, Whether this fliould be confidered as an 
advancement for the fon, or a trull for the father ? 

Lord Chancellor: I am of opinion it fhould be confidered as 
an advancement for the fon, and found my opinion greatly on 
•the cafe of Mamma v. Mumma, 2 f^cra. 19. f and though two 
receipts are produced under the foil’s hand, for the ufe of the 
father, I think that will not alter the cafe, for the f ni, being 
then under age, could give no other receipt in difebarge of the 
tenants who held by leafe from the father; and in this cafe 1 
am of opinion, parol evidence may be admitted, tho’ indeed im¬ 
proper, when offered againll the legal operation of a will, or an 
implied truft, but here it is in fupport of law and equity 
too (rt). 

The fon had devifed thefe copyhold lands in thefe words; 
As to my copyhold which f have or intend to furrender to 
the ufe of my will, I give fi), i^c, and the remaining third 
f( X give to die child or children with which my wife is now 


P^l evidence 
tho’ improper, 
when offered 
againft the legal 
openi.ion of a 
will or an implied 
truil, admintdm 
in this cafe, be- 
c.iufc here it was 
in fupport of law 
and equity too^ 

[ *387 1 

(a) I Vem 467,; 
£q. Caf. Abr. 
3S2, 

Shales V. Shalet, 
Cray V. Gray, 

1 cL Caf. 2^6# 


f There the father purchafed a copyhold in the name of the defendant, hrs eldeft 
ton, an infant of a i yean old, and enjoyed during his life, and afterwards having fur- 
tendred it to the ufe of his will, devifed it to his wife f.ir life, remainder to his youn¬ 
ger children, and made ocher provhions for the d-fendant, who luvirg recovered in 
^eftineuC, ihe bill was to be relieved againll it. Lord Chancellor 'Jtfferht conceived 
thar he being but an infant at the time ..f liic purdiafe, though the father d:d enjoy 
during his life, that the puri.lufe was an advancement tor the Ion, and not a truft to*, 
die father. £q. Ca. Abt. jSa. pi. S (a). 

(1) Two thirds thereof unto my wife (a) f^tde Stilcman v. 4JbJrsoa, poft. % 
in fee. vol. 480. 

C c a enfient, 



Cflpp 69 Ri. 

TaVcokt. «* cnfcint, and to the heirs of fuch child or children for ever? 

, (c if .fuch child or children (hould not be born alive, or be- 

• « ing bom alive (hould die, without leaving lawful iflue, or 

« before he or (lie has difpofed of the fame, 1 give it to my 
** wife.” 

Tlie wife was not with child. 

Lard Chancellor: I ant of opinion it was well devifed, and 
pafled by the will, fo as to have a furrender fupplied, and that 
it ought to be conllrucd as if he had faid. And tf m child be born 
alh'e* 

His Lordfhip declared the copyhold eftate at Little Shellwood 
was purchafed by jeha Taylor^ for the benefit of, and by way 
of advancement for Thomas Taylor^ the foil, and that in equity 
the plaintiffs are intiticd thereto under his w'ill, and ought to 
have the defeat of the furrender to the ufe of his will fupplied, 
and decreed the defendant, the heir at law of teftator, to fur¬ 
render the copyhold land to her (i). 

(i) Reg. Lib. B. 1736. fol, 488. See 3 Bro. Cba. Rep, 231. 232. 


Nttnmi/r the Avenani Hawlinst an Infant, by his ne:st Friend, PlaintiiFs. 

173+. 

George Leighf JVilliam Hawkins^ and Elixabeth't t. r j 
Havukim, Infants, 5 uctendants. 

\ 

Cafe 177. J^BENEZER and Mary Hawkins had iffue, the .plaintiil^ 
^ their eldeft fon and heir, and the defendants lyuiiam and 
■^"'7 Hawkins, The father made his will in this manner: 
uaA all hiigooi ** As for my wordly ejlate and goods ^ I difpofc thereof as follows, 
^ chatiels to « ^videlicet. In regard a great part of my lands arc already fettled, 
** great tendernefs and ailc^lion, and prudent manage- 

toWs younjer “ mcnt I have always found in my wife Ca/ljerine, for the kindeft 
children retum and acknowledgement, therefore, I give all my lands 

lit ** unfettled, and all my goods and chattels of what nature or 
todifpofeor the « kind foever, to my faid wife for Ufe, and afterwards to my 
** younger children, in fuch manner as Arc fltall tliink fit to diu 
••JofeofehefMK.” 

pnd cuAoinary 

MOtttaitfh whidi were unfettled, and not Cureudcicd to the ufe of his wilt. The lands fettled being 
only freehold, uatuHlly the lands unfettled maR be the feme, and therefore the copyhold lands 
if* not psfe. 

* The plaintilF’s father died feifed of freehold lands in fee-fim- 
r* 288 1 feifed to him and his heirs of cuftotitary mefiuagcs, 

held of the manor of H, and B, and are unfettled lands, and the 
latter not furreiidcred to the ufe of his will. 

The bill brought for an account, and that the plaintiif's in« 
tercA; in the fcveral eAates may be afeertained and fettled. 


wmnTfmftSiiJiTJJfiM 


imiii 


L* limit (Jill 




eftate, whether it palled by the will, and this mult depend upon 
cixcumftauces. 


z 


HVhera 


Wliere there is a general devife of Iand9> and there is no fur- *•’ 

render of the copyhold lands to the ufe of his will, the conftruc- • 

tion at Taw is, that they do not pafs by* the will, efpccially, 
where there are otlier words which may anfwer the intention of copyhold tmds 
the tcftator, memionod in the will, for copyhold lands are 
properly the fuhjecl of a devife, as they pais by tlie furrender, nocpufilw 
and not by the will. f ^ ^*^**^ 

I do not think the outfet of the will, my ^wrlJh efiate and 
goods will carry it further than tlie l'ubfc(|uent words, all my lands 
unfetthdy and all my i 3 i\ for as the lands fettled were only 

frceliolil, naturally the lands unfettlcd muft h.* of the fame kind: 
therefore I am of opitiloii upon the words of the will, the copy- 
hold lands will not pafs. 

It has been faid, a will is fuilicicnt to pafs an ctjnity in copy- Thooehtbeie 
hold lands, as well as an equity in freehold l.mds, i? ju^h there 
iliould be no furrender to the ufe of a will j and the u .er>afio<? i will, »tis 

is jult (2)} but that is not the prefent cafe, for here tltcrc is vo pA 

more than an equity, beeaufe the copyhold lands actually defeend 
upon the fon, as heir to his ftther, * ' 

It is the general rule of this court, that they will not fupply rKtcoai-t win 
the defeiSt of a furretukr of copyliokl eftates, even in favour of >*ippiy *Jw 
a wife or younger children, to the difinlierlfon of ua heir, where 
be is unprovided for (3). hoideiiutcyip 

£kvott.' of vdSk 

or p'ingcr chilvlren, to the ditinherifiia of an hek vnpi'ovvisd &r> 


But this M’ord dijittlnrifiu is not merely confined »«> an heir who DifinhetifiKi aac 
is barred of his defeent; for it he is provided for bv fettlenreht, to<fc- 

or any other way, he cannot i)e faid to be ilipith^r'iLdi but here 
1 do not fee any provifion at all for i!ie heir. far hy^fcais- 

tncai, «v tfiy 

«)tlicr vay, am dlfurliKUbKi. 

I do tliercfore declare, that tlie plaintifF is intitleil to the 
copyhold lands in <iueilioM, the fame not palling by hi. fatlicr's 
will. 


(1) jlUrn V. Pull lion, i I'y. 122, 

HJll/xMni V. Mdieurti, z ]h Ci,.. Rep. 64. 
Trjil V. Dow/xs, poll, a vol. 314. See 
'ex parte Ca/wll, poll 5;,o. 

(2) See Car v, Ellijou, poll. 3 vol. 75. 

(3) In the cafe of Chapman v. G,A/in, 3 
Bn. Cha. Rep. 229. moil of the cales on 
this fubje£t arc colletb'd. By that and 
the cafe of Pike V. Whiter 3 firo. Cba. 
Rep, 286. it appears, that egnUy will 


fupply the w.r.it of a ;'urre».l.'r in farnur 
ot a •.ty'- and the hetr^ 

iho’ r.or provided for by the tr/fa'nr^ if 
etiiei I './e priwiicd lor. l?u: ihctamerea- 
fens do not feein to apply if (he heir be 
fnfnily iinpruv’i.^ed lor. The reader isre- 
fitieJ to the Matii r of the Roll’s arma¬ 
ment in the former of the above cales, 
and to note s. i O-r's P. IP". 60. asM 
hanks v, A'^.;.vr, poll. 3 vol. 585. 



coppiom 



Z>«MM^tkc 

yth, 1739. 


ttichard Macey and others v. Nicholas Shurmer, 


^rlCHOLAS Shitrmer by his will ** devifed to his wife, 
' ** lier heirs and aili}'iis« fevcral lands therein mentioned, 
** •md all his copyhold lands in Surrey^ and his freehold and 
** copyliold in MiddUfext to his wife Mary^ her heirs and af- 
** ligns for ever, being well allured flie would, at her dcceafe. 


Cafe 178- 

U. S. by Mill 
' 'drvileb 10 hit 
wife a!)d lur 
heirs, .il. bis 
frLthol., and 

co|j>ii>.id irnds, “ dilpofc of the laudti amongft all or fuch of his children as Ihc, 
furedfte'Ii^id ** her difcretioii, lliould tliink molt proper, anJ as tliey by 
at h.f dcceifc,* “ thcir condu£t, ihould deferve.” 

difp'ufc c/l'tlic 

lands all, or fitcb of hit children, as by ihcir condudt Ihould deferve it. 


The wife devifea 
ail the frc,hald 
•nd c'yjiiold 
l.irui, excep' :he 
co}'^ hold ill 
Jlamftanf to her 
dau h.Li and her 
heir., and that 
copyhold to the 
heir ac law of 
the teilaior and 
his heira. 


Mary Shurmery by her will, “ gave to her daughter in the 
“ lolivuvliig words, I hereby give and devife to my dear daugh« 
** ter Alariha Sht/rmcr, all my freehold and copyhold mell'uages, 
** lands, and heicditaments wlutfnevcr (except the copyhold 
“ in Himiptin aforefaid), to hold to my daughter, her heirs and 
“ alTigns lor ever, lubjeft neverthelcfs to the payment of the 
“ jull tlebfs that are ihll due and owing from my late huiband, 
** and alfo to the payment of my own jult debts. And I give 
“ to my fi-n, Nirhclas Shurmery and to bis heirs and afiigns for 
“ ever, all that copyhold uieJfuagCy with the appurtenancesy in the 
“ manor of 1 lamptun. And I give to my daughter, Alurtha 
** SkurtniTy all my goods and chattels whatfoever, and do make 
her mv foie executrix.*' 


Teftatrl* gave executing the will, the teftatrix gave di- 

direftioiis for re£lions that the furrciKkr to the ufe of the will fhuuld be drawn 
iiirrcn.ii'isottbe up by two copyholdcrs of the refpedJivc manors, but no fuch 
Jwu'^a'cs^w'^" tenants being prefent, the litme, though written, was not per- 
the nfe of the feiSled ; ihe afterwards went to the ileward, but he was not in 
?**’’» butdii-d be- for the furrender to be prefented, and fljc foon afterwards 

perfefted. The died luddenly, 
heir not b"ing 

foully unprovided for, the court fupplied the furrender. The word fuet, gave the wife the power to 
devife the whole to one child, if the had thought fit. 


Tlie defendant, the heir at law, infills the copyhold eftates 
belong to him, for want of a furicmler (i). 

Therefore the end of the bill was to icllrain defendant from 
being admitted tenant to the copyhold, and that the freehold and 
copyhold lands, ur a iuiricicnt pail, may he fold, and the money 
paid to the plaiiuilTs, the creditors, and the remainder to Martha, 
the only child unprovided for. 

Loid Chancellor: It is clear, that under the word fuch of his 
■ children, the w'ife of the teftator, though a truftce in foine fort, 
had a full power to devife the whole to the daughter (2), if ilie 
had thought lit. 

' (1) The bill was brought by the'ere- the creditors of the former, Lih, B, 
oi Hiehelai bhttimer ind Mary Shut- 1739. fol. 7;. 
i suer, the freehold and copyhold edates (2) See Swjfi y, Greg/ea, 1/>«;«. and 
being porchafed tvith the money lent by £(if, 432. 



eoppiin- 3^: 

As to the want of a furrendcr, the wife being no more than Mac it r. 

» truftee, the truft only of a copyhold not neceflary to be fur- “••*»**• 
rendered, but if k was ueceiKiry, 1 fltould be inclined to fup- 

ply it. neceftiiry to be 

furremteFed (i). 

I think it might have been doubtful, whether the mother 
could have fubjec^ed the eftate for payment of her own, or even 
her hulbaiiil’s debts, but the devifee of the wife fubmitting to 
that, and defiring it might be fold for payment of debts, the court 
W'ill not intcrpoic. 

If the heir had been totally unprovided for, I fliould have 
doubted, whether a furrender could be fupplied j but it appear¬ 
ing that one copyhold defeended to him, and another had been 
devifed under tlic mother’s will, and no proof of the value, 1 
cannot refufc to fiipjdy the furrender. 

I do therefore dL-elarc, that the wills of Nicholas Shurmer, and 
Jliary Shurmer are well proved, and ought to be ellablilhed, and 
do decree that a fiilhdent part of the freehold and copyhold, dc- 
vlfcd to plaintiff Muihat be fold, and the money applied in^fa- 
tisfaftion of the creditors of Nicholas and Mary Shurmer^ and the 
furphis to be paiil to Mary Shurmer, and in cafe part of the co¬ 
pyhold remains unfold, I dirciSt that tlie defendant do furrender 
the fame to Martha. 


(l) See Car v. Ellifon, poR. 3 vol. 75. 


^.v /larte George CafwcH. 


*744. 


yiife title Poaver, under the Diviftoti, Of tie ri^ht Rxecf*‘on of a 
Power, and where a Defect therein wilt be fupplied. 


Kiik title Bankrupt, under the Divifisn, Rule as to Copyholds, undef 
Onnm 'fftons cf Bankrupts. 



CAP. XXXII. 


ffuvmhv the 
*7tb, 1738. 


JJtvtnhtr the 

I74S* 


OBoher^tltht 

J744- 


00a8«rthea7tb. 

•746. 


Cretifto^ null C>ei)to^ 

(A) What Conveyance or Dijpojuion JhaH be fraudulent as to Cre^ 
ditors, 

(B) What Conveyance or Di/poftion fall be good againjl Creditors, 

(C) General Cafis of Creditors and Debtors, 


(A) What Conveyance or Difpofition fall be fraudulent as to Cre-, 

ditors, 

Edward Rujfelf William Haywardf and others FlaiiitiiTs. 
Elizabeth Hammond and others . Defendants. 

Vide title jdgreenientSj ArttcleSy and Covenauts^ undtr the Dhifon^ 
Voluntaty Agt lenui.tSf in what Cafi to be pujuiiud. 


Waller and others v. Burrows, 

Vide title Bankruptj under the Divtfiony Rule at to AJftgnees, 


(B) JVhat Conveyance or Dfpfitien fall he good agaitjl Ci editor 
Brown V. fottes and others. 

Vide tide Bankrupt^ under the Dlv'fiony Where AJftgnces are Halle 
to the fame Equity with the Banhupt. 


Brown V. Iltathcote. 

Vide title Bankrupt^ under the Divftony The CoufruHion of the Sta~ 
tute of 11 Jac. 1. Cdp. 19. with lefpeSt to BanhupCs Bofijfion 
of Gimds after AffignmenU 





(C) General Cafes of Creditors and Debtors* 


Frederick v. Awfcombe* Decemler A* 

5tli, 1739. 

B y articles previous to the marriage of the defendant's fon Cafe 179. 

Philip with Valentina IV/ght, the defendant covenants} that poft* 6 a 7 » 
he, his heirS} his executors or admiuiitrators would, at the end s?c!'x E^Call- 
three years after the folemnization of the marriage, or on Va~ Abr, 594. nute. 
leniina's attaining 21, pay to Rjb. rls and Malytty tlitir executors, 

12,000/. or convey to «lci ndants, their heirs, i^c, lands in Afiiher, by 
fee Ample within 50 miles of Londotiy to make up the value, as 
the plaintiir fliould nut pay in ready money. of hUfon, cove- 

ac the cn 4 

of Aree yean af^cr the f)lemtilzdiinn thereof, to piy to truftcci, their executors, i:,cooA to 
be feitlcd to hulbanJ for life, r^> the wtf' fur lill-; iheii to the ufe of die lir.t aiii otlicr foin in 
tail male, remainder to the daugLter ai.J daagbttrz iu tail ecuerj/, tcinoinJe-r to tac right heirs of the 
huftanJ. 

Provided, if there Ihould be but one daughter, and no oAer child, and the heir^, ^of the hulban 4 
fliould, •ioithln threecMeadjrtKculi,sf:cr hitdiathf pay ;o t.i. troilcci> 4oro/. Tti a all rh" ufesliiniccd 
tofuih daughter, and rhe heirs of her body in tii" is,ooo/. ih iiild ceafe and be voi !, a.]d fi0.n thcncO' 
forth Ihould be to the uf, of the heir^ and aliigns of the huio .".d. 

The hulb tnd dies, leaving mi cliila but i o c.i^hiei, and oy w.ll devife. the ii,oool. and all his pro- 

K in the fime, and .<> the lands to be pu-r.iafed thrrewi'.h, fuoji'Cl n Ac t ulh, to tlic defvUdaiit, 
eirs, & c. and app lints him executor. He l-cs the ‘-br-e months ei pfe, wi.hout paying the 4000/* 
and denies he ever Itad jffetj futhcie-i', to h iv - p-i:.! it. 

The plaintitl, a juJg 1 c: t credit') > f ili- iiulluiid, bri 
cofts, out of th ’ pei Ion I j. J if not lurtieiei.t, inlilt J 

At* lijcrcA ajglu to be deeinrd ml .'If i'-, and applied in , 

The r. veiiijinry 1 iterclb in me is,a 'ol. together wi h the 
't'Yate tail limited to :h" d.iughcei, is 1 > Le .0 iliJcied a. real jl 
Circc iiioiiAs laple.i without | .1)111011. ut tiic 4o;.v./. ought nut 
benclic of Ac redemp.iuii v 'V 


b 11 to li- piid principal, intcrefl, and 
. . • .1 i.b I'l J'i r. vt-rlio!!iry interefl in 
.1 !i.j Je.ili'id. 

i-ri. i)f difdiarg.'i’ the fme from the 
, .. I the p! ii.itilf, notA-iLhar.idiilg die 
i pt eju.livwd Aari.0), but let into the 


t.lCift 

.r 


ttXlU'S 


To be fettled to Philip f r liic without impeach¬ 
ment of wallc, to Viihniitia fir hi', witliotit hn;. i.icnt of 

wade; then to the ufe of the f; .u and every o;l. -.i of tlie 

marriage, aiul the lielr.s ma] 
dcr to the d.iuglitcr and tl.i; 
of their refpetlive bodie.s, 

And by the laid ariici's 
happen to be bat one tl,tu^ 


”1 rjai.!in- 

r. 'i 't the in.ii; i^e, .in., . le heirs 
r to llie ri it heir... of Philipt 

Ihouli 

e.a 

ai. J no ’.)iiier child of the faid 
Philip Aynfcmbe, by the ViUiuiun^ and tits Iteir.?, executors, 
or adminidratur.s of tlic laid Ph'lip .dyifcomhe, ilioiiid, within 
three calendar months alter hi., death, p..y to AisiV/fr and Malyn^ 
the truftces therein nain*.»l, the fum of 4000/. Then all the 
ufes and eit.itCa therein b..'K>-.i. limited to fueh daughter, and the 
heirs of her body, in the i.iiuis and hereditanioiil.^ to be pur- 
chafed with the i2,ot'o/. or of the 12,000/. iu cafe no lands 
were purchafed, (hould from thenceforth ceafe and be void, and 
that from thcncehirth the 12.000/. or the lands purchafed 
(hould be to the ufe of Philip Aytijcombet his heirs and aingns for 
ever. 

Philip Aynfcombe dies, having no other child than a daughter, 
flin inhmt, and by his will had deviled his manors, melTuages, 


I 393 ] 


(x) Sec IFallU v. Crimes, 1 Cba. Ca. 89. l %. Jb. 107. j»/. r. 




Credftot Qit^ 


* ,F«iMiieK r. IntidS} (^e. in poflelBon or revcrfion, remainder or expc£!lancy, 
, cAsMtcoMJs. q£- j 2^000/, anj all ijjg property in the fame, 

and to the lands to be purchafed therewith, fubjecl to the trufts 
in the faid articles, to the defendant jiytt/cembe, his father, his 
heirs, executors, and alFigns, and appointed him and IVall c‘x> 
ecutors. 

The defendant, Thsmr.s ylytifeomhy let the three months clapre 
after the death of Philh, without paying the 4000/. to revoke 
the ufes limited hy the artielea to the daughter, and denies that 
he ever had aflirs of Philip ^lynjcunhe in his hands fuflicient to 
have paid the 4cco/. 

The plaintiff, who was a creditor of Philip Aynfeombe^ hy two 
fcvernl judgments, in large fums of money, bruuglit his bill 
againfl the defetnlanc as devifee of the real edate, and executor 
under the vviil of Philips to be paid his principal, intetcil, and 
cods, out of the ad'ets of tlic tedator, and inlided, that if the 
perronal were not fudicient, that Philip's rcvcrlionary inlcred in 
the 12,000/. agreed by tlie marriage articles to be laid out in 
land, together with the henefit of difeharging the fame from 
the edate-tail limited to the tlaiighters ought to be deemed real 
adets, and applied in payment of the plaintltf’s demands. 

Lord (.•'ancciior : There are, in this cal’e, two points to be 
eonfidcred. 

I//, What is the true condnnflion of the marriage articles. 

2«f/r, What ei|uity arifes to the piaiiuiif and judgment credi¬ 
tor out of thefe articles. 

The articles in the whole are very oddly penticd, buthow'cvcr 
the provifo in them, is the iiiigle foundation for the prefent 
quedion, and tlie doubt is, what may he the proper cmidtue- 
tion, w’hciher the dauf^hur Oudl have the edatc tail abfolutdy 
upon the failure of ifliie male, or whether it fliall l>e confulcred 
only as a Iccurity for the payment of the 4000/. 

And I am of opinion, that from thefe words in the articles, 
** if there be one only daughter, and no other child of the mar- 
** riage, anti the lieirs, executors, or adminidrators of Philip 
•* fhould, W’ithtn three calendar months after his deceafe, pay 
** to th" trudees the fum of 4000/. Then all and every the 
i 394 1 ** ufes, {5'r. before limited to the daughter in the 12,000/. fliould 

** ceaie.” 'i’hat it was intended merely to create a fecurity for 
the 400c /. 

There is no trud declared of the 4000 /. and to be fure the 


articles are inartificially drawn, hut however the court mud put 
a reafon-l.le condruclioii on this provifo. 

If the bill iiad been brought in the life-time of Philip^ the 
court would liave enndrued it as a fecurity only for the 4000/. 
and perhaps tliis is more for the daughter’s advantage than any 
other, for die might otherwife wait till the death of her motlicr, 
before (he received any thing,'and now die w'ill have the 4000/. 


4 V at all events. 

^ Though the 12,000/. did not originally move from Philip 
-£hi 4 .:har, i< Aya/cetabe* yet it is to be laid out for the benefit of Philip and 
.IM« of 

oftate ti* be bought with thei3,oOo/. md theaefbic in nature of a ri|kt of redemption 
^ ant aatcRaaM lowcs, ' 



CieWto; attn zxfitot. 

Ms family, and Philip^ by purchafe from his father, is made 1 ^«i>*»ick t. 
owner of the fee in tliis cltate, and therefore it is in nature of ’f*'*®®“**« 
a right of redemption in the fon, and not a mere naked p'ower; 
it might have been a very coiifiderable point, if tliis reverfion had 
been fold in the life-time of Phil'p Aynjctmibt, 

As to the fecond point, fPhat equity nrifes to Mr, Frederick, 
the plaintiff and judgment credit ■'r^ out of iheje nrlules, I am of 
opiriioii that he mud be reli«;vv.d, notwithibiuding the three 
motiths after the deceafe of Phihp (in which time, by the arti¬ 
cles the 4000/. was to be paid U the daughter^ by his executors) 
are a£lu<iliy expired, 'i’he cafe of Marks v. Maris, Eq, Cuf 
Abr. lof). is very drong to this purpofe (r). 

The heir or executors of the tedator not doing it, can never Wliereanhelror 
be to the prejudice of a fair creditor, and to determine it fo do*«i 

would he contrary to ail rules of equity; for if the heir or exc- aa within a li- 
cutor will not pay within the time limited, the creditor fliall be time, it 
admittei? to do it himfelf; and fo it is laid down in the cafe of 

Jordan V. Savage, Nov. 17th, 1732, before Lord 'Talbot (2). acrcdiLfjr,but]i« 

ihiil be admitted 
todoitlumfcif. 

Upon the whole, the plahitifTfliall have this riglit of redemp¬ 
tion, but it is Cv'taiii, as to the manner of it, he cannot have 
it to the prejudice of the witlow, nor can he inlitlc himfelf to it, 
but upon payment of th.e 4000/. with intcred, to the daughter, 
at the rate of 4/ p, r cent, from her father’s death. 

His Lordihip thwrefoiC direcled an account to be taken of what 
was due to the plaintiiF, for priiit.ipal, intcred, and cods on his 
two judgments, and an account alfo of the perlbnal cllate of 
Philip Aynfcotnbe, and the pl.iintitT to be piid out of the perfonal 
edaic, but if that is not r^u:ricicnt, then the real aflets of Philip 
to be applied. 

And his Lord/hp declared, that the reverfr/uary iatci Jl of the 
12,000 1. agreed by the nuirr 'usge articles to be hid out in land, and 
fettled as mentiitud, together with the benefit f dfeharging he fame 
from the eJlatC'iail, agreed to be limited to the daughter, ought to be 
coifidered as part offuch real ajf.'ts. 

And that the dcfend.itit, '‘ih,v.ias Avifccmbe, the executor of 
Philip, not having paid tlie 4000/. w'ithiii the three months 
mentioned in the articles, the plaiiitilT being a judgment creditor 
of Philip ought not to be jnvjmlired, but is intitlcd to be let into [ 395 3 
the benefit of fueh redcmpticti. 

And directed that an account fltnuld be taken of the 4000/. 
and intcred, and upon payment thereof within 6 months after 
the report made, by the plaintitr, to a truftec to be appointed 
by the Madcr, he declared that 12,000/. and 11,027/. 
fea annuities that had been purchafed therewith, were dif- 
chargcti ainl exonerated from the liniit.itiou in tail to the daugh¬ 
ters, and that the fame be fold, and that the money arifing by 
fuch falc be applied in fatisfaclion of what the plaintiff (hall pay 
fur the funi of 4000 /. and in the uext place, in fatisfadiou of 

(l) Prre. Cba. 48<i. S. C. 10 Mod, (2) Z Eq. Ab, lOI.//. 8, S. C. 

419. S. C. l Stra, 129 $. C. 


vrbal 




CreQ(toi QtiH De&to^ 


l^xMifeTcic V. fliall remain due to the plaintiff for principal, intereft and co(^ 
'XfKtcoMxx. judgments, and the furplua of the money aridng 

from the falc of the Ssutb fca annuities, be paid to Tho$nas A^nf- 
cemhcf in part of his teflaturs* real elf ate. 

Vide 2 Rolls Rtp.' 304 Sir Robert Dudleys cafe cited in 
the caufc of Sir Chrijlopher Hatton^ and Sir Edivnrd Coh'y which 
was mentioned by Mr. Frederick's counfcl, feems to be a very 
ftrong cafe fur him (i). 


(1) That cafe was in effefl thus. Sir crown, it was held, that this fxnver #/* 
ILoitrt Dudhy 7 Jac. i. made a feofFment rn’oeation {zaA by th? excrcife of it, of 
w'nh n ftnotr ^revoc/ition, ami having af- courfc the Z/W/) veiled in liic ki'Mj; by 
terwards forfeited all his lands to tbe the forfeiture. Sec z Roll's Rep. 304. 


sxth. Ex parte Grove, 

»747* 

Fide title Bankrupt^ under the Diwjiotty Rule as to Landlords, 


Eaflcr term, 1737. 

Powell V. Monier. 

Vide title Trade and Mcrchatidize. 

Vide title Executors and Adwini/lrators., under the Divifion^ What 

Jhall be AJfets, 

Vide title Devifes under the Divifton, Devife of Lands for Papnent of 

Debts, 

Vide title Bankrupt, under the Divfion, Rule as h Partnerjbip, 
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CAP. XXXIII. 


€ 0 ( 10 , 

TAnary the Deggs V. Colcbrooie, 

*»*, *738. 

Cafe 180, T ORD Osancellor faid in this caufe, that he would not» in 
4 Biof particular cafe, oblige a plaintiff to pay more than 

biih 20/. coft to a defendant (after anfwer put in) on the amendment 

may be amended 

after apAver pat in, but Lord Chaocdltr fdd he would confidet bow to make a more adequate compen- 
fati^i^ a defendant for tltc future, after a long anfwer, and other neceflary proceedings on the part 
defendant (i). 

^^{1) Tho* a plaintiff amends hit bill of particular opprelHon. Majfertne v. 
^verat times, yet he ihali not pay taxed Lyndon, z Mro. Cba. Rtp, 291. 

I cofts, but only 40 1. uniefs it be a cafe 



Col!0. 

of tlic bill, becaufc it had been the conftant rule of this court, 
and eflabliHied at firft, to prevent the inconvenience of entering 
too largely into the merits of the caufe, before the proper time 
for hearing the merits. 

In Lord (Chancellor Klng*s time, there was an attempt to 
vary from this rule, but it did hot anfwer *, but liOrd Hardwicle 
faid, he would notwithftanding confider how to malre a defend¬ 
ant feme amends for being put to a great expeiice, by allowing 
him a more adequate compenfution, than only twenty (hillings 
cofts, on the plaintiff’s amending his bill, after a long anfwer, 
and other ncceflary proceedings on the part of die defendant. 


Vide title Batilrupif under ile Dk>tft:nf Ride as to C'^s. 
Vide title Evidence^ IVitneJpSj and Pro-f, 

Vide title Chariiy, 


CAP. XXXIV. 

CettrtiS nnH tljclt 31utiftif9i'on. 

■(A) Hot!} far Chuncery ivll! or noill mt exert a Jr/rfJ:eIio't in Mat 
ters cognizable in inferior Courts, 


Ex parte Butler and Purnell^ Affignccs of Edward Richardfn, 

Vide title Bankruptt under the Div'fton^ Rule as to the fale of Ofices 
under a Comnvjfr.n of Ba/drupiey. 


CAP. XXXV. 

COHict ofCIji'iinlrp. 

Vide title Catm Law, 


CAP. XXXVI. 


Dzcct r. 
CoLxsaoocz, 
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sfugnflrht 3J, 

1749, 

DecfT.htr the 
aid, 17^9. 


Cuttefp. 

Vide title Tenant by the Curtefy, 



CAP. XXXVII. 


€uSom of lonooit. 

(A) Concerning the cufom with reJ]l>eS to the children of a freemaft^ 
and here of advancement^ bringing into Ijotchpotf furviwrjhip and 
ferfiiture, 

(B) lyhat difjvsfition made by a freeman of his efate fhall be goody or‘ 
vsidy being in fraud f the cuflontm 

(C ) iVlsat is sr is not an advancement* 


(A) Concerning the nfloin with refpefl to the children of a freeman f 
andy here of advancementy bringing into hotchpoty furvivorjbip 
andJorfeitni'Cy 

JoM the iBcfcj Metcalf v. Ives* 

Vide title Award and Abritramrnty under the Divfiony For what 

Caufes fet afuie. 


Cl 399 ] (B) rn at difpofthn made by a freeman of hh ejleite Jhatt he goody or 

voidy being in fraud of the cujlum* 

Tinurj the 3d, Morris and Elizabeth his Wife, — Plaint! fFs. 

1737. 

Gylei Burroughs mA John Burroughsy SiimnrI lVi)l-~\ 

lujlin and Mary his Wife, Edward life and > Defendants* 
Ann his Wife, —— —- j 

Cafe 181. •^OHN Burroughs^ having five Ghildrcn, and living in the 

8. S. poft. i vol. J country, enters into the following agreement with them, 
tn-,. which was drawn up and executed by the father and three of the 

* 4*0* ciiildren, who were tl’.cn of age; the other two w'cre infants# 

and therefore it was not executed by them. 

fl. 19. n. S. C. 

A fiiiicr bjving five children, three of ag?, and two infints, enters info an agreement with them# 
that he Would come to Leiultn and take up bis freedom, provided titcy w'-uld relc.tfc any right or de. 
masd they may be intid. J to, in refpeft of the father*, pcrlbnal eftatv, by virtue of the cullom of the 
city rf An agreement drawn up and executed by the father and the rhr*e children who were 

of age. 1'he bill brought by the plur.tift', and bis wife, one of the daughters who was of age at the 
tine of the agreement, far her cuftomary/hare of the fatliur'a eftate, behaving in hit life time ukea 
hi* freedom (i). 


(1) Fyi 1 Geo. t. e. 18./ 17. it lhall be married, and not have ilTue by any fbf. 
/ lawful for all perfnns, who after the ill m^r marriage to difpoie of their perfonal 
. fme lyjf, lhall become fii-e of the city, cllite. 

.. iuad fur all who at that day lhall bs nn* 

The 



Cnflom of lottDon. 

The agreement, dated the iithof Septe$nbert 1718, recites, 
•* Whereas John liurrounhs of ThanUf in die county of Oxford^ 
“ draper, is of opinion he may greatly improve lus elfate by fol- 
“ lowing his trade in the city ot London ; and for the better per- 
♦* forming the ftine, apprehending it ncccfliiry to buy his free- 
** dom of the faid city : And w’hcreas the faid John Jiurreughs is 
informed, that in cafe he could purchafe Iti-s laid freedom, he 
fliouid thereby difablc himfelf from ablolutely giving, or dil- 
pofing of hid {>urfonai ellatc by will or otherwiic, in fuch 
manner (to and among his Lhildrcii) as he can now <lo, not 
** being a freeman : And whereas we whofe names are hereunto 
“ fubferihed, chililren of the laid Jt.hn litirr^ughs, are delirous 
our faid father Ihould become a fieem.m of the faid city, in or- 
“ der to improve his cilaie, auil are contented and agreed Uiat 
*our father Ihould have and retain to himfelf full power 
“ and audiority to give and dilpolc of his pcrlbnal cllate, in fuch 
“ manner as it he was not a Ireetnan of the laid city : Kew 
“ all men iy tbef 'e pnj'entSy ih^t we George Kurraught^ FJt’o^beth 
“ Burroughs, and Phillis Burroughs, ihihlrcn of the faid J'shn 
Burroughs, do hereby for ourfelves, executors, adminidrators 
** and atligns, feverally and rcfpcClively rclcafe, difchargc aitd 
“ dilclaim any right, title, intcrert, cLiiin, and dcmaml whatfo- 
“ ever, of, in, and to all and every part of the perfonal cllatc of 
the laid John Burroughs, that he llwill die poilefled of.” And 
they agree that if John Burroughs the father lluill leave a will, they 
will not claim any otlicr fhare of the cllate chan w'ltat lhall be 
given rclpeftively to them by fuch will; but upon payment of 
w'hat fhall be refpcclivcly given them by fuch will, thv.y re- 
fpcftively, and their icfpcclive executors, cs’r, will execute a 
roleafe of ail claims, t^c. to any part or lhare of the pcrlbnalcllatc 
of their father, wlureijf he lhall be pollellcd at the tir. ■ of Ida 
death. 

John Burroughs ihe father removed to L;i/Jon, and ir. 1718 
became a freeman, and continued lb to his death; and having 
made a will, thereby declared, tl at in calc any of his children, 
their huibands or reprefentatives. ihould not abide by his will, 
but endeavour to h ivc his eilate iliviiled according to the cuftoin 
of London, and Ihould not execute to his executors, within fix 
numths after his dceeafe, relcafes of all claims to any part of his 
perfonal cllate, umlcr the cullom of Lemion, tltat then the lega¬ 
cies thereby given for the bcneilt of fueh cldidren, and to tiieir 
hiiibaiui», child, or children, iliall be void and link into the resi¬ 
duum of his perfonal cllatc. He appointed (ivies Burroughs 
(among others) his executor, W'ho lias alone proved the will. 

The bill is brought by the plaiiititF and his wife, one of the 
daughters of John Burroughs, who was of age at the time of tha 
agreement, and party tiiefcto, in order that tlie agreement atul 
will may be fet afule, (in regard the pl.iiiuitF Elivtabeth and her 
brothers and (illers had no confidcraiion for the agreem.'nt, 
but was a mere involuntary a£t, being ituirely under their fathci's 
power) and alfo that Gyles Burroughs may account with the 
plaintiff's for the tcilator’s perfonal citate, and uut he having 
» S‘v$n 
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given the plaintiff Elizabeth no more than 900/. on her mar* 
vafBoncHi. which is far fhort of what he gave the reft of his children^ 

that the plaintiffs may be at Hl>erty to bring their advancement 
into hotchpot, and be paid their cuflomary (hares of the tef- 
tator’s peribual ellate, and alfo tl>eir (hares of tlie dead man*a 
part. 

The defendant Gjles Burroughs admits he was advanced in 
his father’s life-time with ihloo/. and fubmits, whether, by 
virtue of the agreement, the tcllator had not a power to dilpofe 
of his peifonal eilate, and that the reafon the defendant and his 
filler y/v/j iSiy^did not execute the fame, was, becaufc they were 
both under age at the time of the tciiator’s purchaling his free¬ 
dom. 

The defendant John Burreu^hst by his anfwer fots forth, that 
his father atlvanced him 1500 /. and no more, over and above 
100/. that his father ma<le a prefent of to his wife foon 
after the defendant’s marriage, and which he infilled ought not 
to be reckoned any part of his advancement, nor what his father 
has nude prefentsof to this defendant’s children. 

'j'hc defendant Samuel IFolluJIoti and Mary his wife, who was 
one of the children of jehn Burreugh^ ir-fillcd, that a farm 
called /(;•///, in Bui’kinghaujhire, purchakd by John Burroughs 
at the time of Man*% marriage, and fettled on Samuel and the 
ules of the maniage, ought not to be confidered as money ad¬ 
vanced by the father, but as a fcttlcsncnt of real eflatc, and there¬ 
fore is not to he brought int&l:otclipot. 

For the plaintiff it was urged, there was no colour that 
tire words of releafe in the agreement could operate as ftich, 
(; 401 3 even tho’the father, at the time of the agreement, had been a 
freeman, there being no pretence of any right to any part of the 
father’s cllaic veiled in any child, whereon the rtleal'c could 
operate j much lei's as the father Jicre was not fo much as a free¬ 
man at that time, nor could this agreement be Itinding as luch 
in a court of equity, for want of a confidcration ; and likcw'ife 
the inequality of the thing with regard to the children among 
themfelvcs, that three of them fiiould thereby be deprived of their 
orphanage part, and the other two by tliat means might have in- 
grolfed the whole. 

E contra^ It was infilled, though this lliould not be good as a 
releafe for the rcafons given, yet that it was binding as an 
agreement; That this biil was bnmght to deprive the parties of 
the legal remedy which they liad at law tor Irciich of the cove¬ 
nant, and is a very different cafe from wliat it w'oidd have been, 
if the bill had been brought to carry the agreement into execu¬ 
tion : 'L'hat here was a confubratiun moving from the father, 
the difability he laid himfeif under with re gard to any wife,^ and 
two of his children, of difpofing of his elUte at his diferetion : 
*niat the father, in confidence of this agiecment, took up l\is 
freedom, and the agreement w'-.is tl>creby executed on his part j 
there was no reafon therefore wl.y the children Ihuuld be dif- 
charged of their engagement: That on the marriage of the plain- 
tilF Elhabethi and 900 A given her as a marriage portion, the 

father 
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father rcry probably would have taken care to have declared* and Motm «. 
fettled that on her, cxprefoly in excluflon of her from any or- vaa«wo*t, 
phunage (hare, if he had not apprehended (he was before barred 
of any claim. That the plaintilF cannot now obje£l to the infancy 
of the other children, being as fully apprized of that at the time 
of entring into the agreement. 

Lord Chancellor: As to the objeflion that this being a volun¬ 
tary agreement, a court of equity will not interpofe, it is cer¬ 
tainly a general rule, where it has been entred into without any 
fraud, but is not applicable to this particular cafe, for here the 
bill is brought to have a diltribution of the orphanage (liare 
which the plainti(F is intitlcd to, and is a legatee likewife under 
the will of her father; and the whole matter appears on the face 
of the proceedings. The plaintiff therefore has a right, in one 
capacity or the other, to part of the perfonal eftateof the father, 
and has taken a proper method in applying to this court for the 
recovery of it, and I mult of neceflity determine tltc merits of 
this cafe one way or other; and as incident thereto mud enter 
into the nature or this agreement, and confidcr the validity of 
it, without having any regard to its being voluntary or not. 

This is frequently done in fiinilar indancesin the cafe of an 
equity of redemption, no decree can be made without deter¬ 
mining fird in whom the right of redemption is. The fame 
likewife where the benellt of a trull is in controverfy between 
two volunteers. 

As to the agreement, the qucdlon is. How far it is binding, 
and in the lird place, if it may operate as a rclcafe? It has been 
*rightly given up, at the bar, that it cannot, for want of an in- 
tered in the children, for any releafe to operate upon, becaufe 
the children had neither jus in re, nor ad rem, the whole being 
m the father during his life (i)*, and this point has ofte;- been 
determined, where a releafe has been given by a child to a 
parent, tho' a freeman at the time ; a fertieri, ought the rule to 
hold here. 

It is faid the a£l of the father in taking up the freedom, was a 
eondderation moving from him towards the children; but the 
father does not ib much as covenant by the agreement to take 
up his freedom. The recital is, that the father was of opinion 
he could improve his fortune by fo doing; but whether he 
would do fo or not, was a matter altogether in his diferetton, 
fo that he might have taken it up at a period of life mod agree¬ 
able to himfelf, or not at all: Nor can that a£l of his, at that 
time, he coulidered as a thing beneficial to the children; for 
fuppofing the agreement to be binding, whatever acquifittona 
he made would have been entirely at his own difpofal; he might 
fpend every (lulling of it, might inved it all in land in order to 

(l) Tho* it could not operate as a Ccx v. Selitha, t P. IV. lyy, toefyer 
rdeaje, yet it might as an agreementf if v. Sazage, z itra, 94.7. Metcalfe v, 
made upon a' valuable confideration. Ivet, ante 64. 

Jdbmdell y. Barker^ 1 P, IV. 639. 646. 
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evailc t!ie cuftom} fo that any advantage accruing to the chit- 
dten mud be merely contingent and accidental. 

But the mod materia) part of this cafe, and what 1 lay the 
greated drefs upon, is, that the end propolcd by the agreement 
was nugatory, and could not pol&bly be obtained on either fide, 
for want of making all the children parties to tlie agreement, 
which could not be done here, two of them being infants} this 
adeds the condderation of the agreement, with regard to the 
children among thcmfelvcs; for if the two who were infants 
did not confent when they came of age, they then might have 
eir^ofled the whole orphanage part in cxclufion of the red. 

The agreement is founded likewife manifcdly on a millakc of 
ttM to hitlicr, and mud, in the natChre of the thing, be aliogethcr 

•nytHicouMge- ineffe£tual, the father being under the fame dilFicuIty of dif- 
luent, aiui it pofing of his cdato, as he would have been though no fuch agree- 
nianifi^iii>*on a had been made. Agreements of this kind ought certainly 
miftake J'thc to Tcceivc 110 encouragement or favour^ and it is a rule in cqui- 
fcAer It ii a ty to rcIievc aguiiWl fuch as are founded on midakes. The cuf- 
reiisTc againit*** L'jndon itfclf admits of no bar of this kind; nothing but 

fuch agreementt an a£bual advancement of a child by a father M'ill have that cf- 
fet>, where the money is declared to be given as fucli, and the 
quantum of money nut afccrtainetL Courts of equity have in¬ 
deed gone further,., that when a father on die marriage of his 
daughter has given her a qxirtion, and that is agreed between 
the parent and child to go in fatisfaiflion of any demand the 
child may afterwards have on the father’s eilate: This has been 
held to amount to a bar of auv claim of that kind, and was fo 

ajaughtor, >\hii determined in the cafe of Metcalf v. IvesJ* 
has a {'nation 

givfn by a father on marrisgr, agrits to take it in fatisfaflion of any demand fltc may afierwardi 
have on liis tilatc, this amount, to a bar. * t^Ult ante 6^, 

Arin'" cMli]n cafe of Blumhl V. Barier («) at the 

aJ- RoHs, tlui’ Oil appeal to Ld. MacclesfieU^ the m.nttcr was never 
yaaciog inaney finally dctermineiif; and tliere is a great deal of rcafon this 
trade,” <bould bc fo, for the children have no right till after the death 

a.nmim to 4 bar of the father, his advancement of a fum of money for their pre- 
ftare-*^b'*”T'ii marriage, is a meritorious act in the fatlicr, and a 

theit Injtlm**” Valuable confideration moving from him. I fhould think like- 
thi-re mult be 4 wife, if a father fliould give money to put a foil out apprentice, 
vaiuabipotniidc- gy-.iJvance him in life by fettinghim up in trade, (ffc. that would 
tVonihir.'Tifd have the famceffeft (i). But as the parental authority is great, 
an adlual benefit to prevent any undue influence it may haye in prejudice of the 
cMid.”** cliiltlren, tltcrc mult, in all inllances of this kind, be a Valuable 
(«}t jp.fA'.C34. connderatioii moving from the father, aud an actual benefit ac* 
+ cruing to the'child (2). 

However, in the prefent cafe, what I ground my opinion 
' . ^ . upon, is, th.*!! the children are not, nor could they all of them 

L 4*^3 J be, made parties to the agreement} if they had been all of age, 
and lud entered into this agreement, fuch a cafe might fall un* 
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«r ve!7 different coniiderations} but two of them being Infants, 
eaves it open to feveral chafins and abfurdities. 

As to what is inlifted on by the defendant TVeolIa/hfif (he A on h« mxr- 
Jiaving Hgneda note given to the father to this effect, Received, 
fsV. 778A 15 /. being fo much more money advancedfir my •wifds yanBumHgh, 
fortune ; and by his anfwer confeffing that 638 A the purchafe j 
money of the eftatc fo fettled was included in the 778 A I5x-) bntfigned 
Lord Chancellor held clearly that tranfa^tion was to be cono anotetothe 
fidered as money advanced by the father, and mull be brought *'?“t**/ u 
into hotchpot* It was refolved in this cafe likewife, that where ISJiremOTeyad- 
a wife is compounded with on marriage, by having a jointure v«ced for L'a 
fettled on her in lieu of her cuftomary fliare, or has fomc other 
equivalent given to bar her of fuch claim, the huiband in fuch coniidMed- as 
cafe is not to be deemed a purchaser of her third, fo as to have money, ^ 
a right of difpofing of it^ in prejudice to the children, and they 
to come in only for a thud part as their orphanage (hare. But Whe^ wifola 
it is to be conlidercd as ff there was no wife in the cafe at all, 
and the orphanage lharc then becomes a moiety of the father’s rilgef baring 
eftatc (l}« a jointure in 

lieu of her enf* 

fonury foare, the huiband ih.ill not be conlidercd as a purchafer of her third, hut the orphanage foar« 
focill then be a moiety of hi^ eftate. « 

* It was likewife rcfelvcd, that where money is expreffed to be 
advanced in part of a fortune, though of fmall amount, yet it given in pm of 
mud be lookeil upon as un advancement} but if petty Turns are a portion, tfao* 
given, at difterent times, by a father to a child, and not faid to 
bc as a portion, but by way of prefent, or othcranfc, they are vancement, and 
not to be brought into hotchpot; and fo determined in the cafe muft be brought 
of JVhitcombe\. Whitcombe it the Rolls, 1718, wdth which the P”*’ 

Lord concurred (2). 

The father in this cafe had referved an annuity to li’mfelf, 
out of the eftatc purchafed by him, and fettled on the marriage 
of his daughter to one of the defendants as before mentiuned, [ 404 ] 
and on the queftion, Whether in the money to be brought into 
hotchpot a regard ought to be had to that annuity fo referved, 
and the defendant for that rcafon not obliged to bring the whole 
money into hotchpot? Lord Chancellor held clearly that the 
whole muft be brought in, and it was agreed to have been fo 
determined in the cafe of Edwards v. Freeman (3), that all muft 
be brought in which the child was intitled to at the death of the 
fatlier, for at that time the annuity ceafed. 

The children wlio were infants at the time of the agreement, *8^^”*'** 
but are now of age, having a large ftiarc of the father’s eftatc ^ cir.^m-*" 
under the will were very ready and willing to acquiefee under the ft»nces at the 
agreement j but it was held clearly, the validity of tlic agreement 

ot worfe by fubf ^uent tafti« 

(l) Mitcalf V. Ives, ante 64. note Ediot v. Celiier, iFef, 16. 3 vol. 

4« 528. S. C. 

(a) See Hume Vt Edwards, ftjlt (3) * •db’ 2^9. /“A to. zP. 
3Vol. 45Z, and 3 P.,^. 317. a. O. 435. S. C. 

muft; 
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ttoiBit«. mud tlrpeml on the circumdances of things at the time the agree- 
Bvbbowcbi. made, and cannot be naade better or worfe by any fub- 

fequent fa^s. 

• ITierc was a proviHon made by the will, that any legatee con- 
ointra* erf- troverting tlie dirpoHtion the teitator had thereby made of hit 
inf Uie difpofi eftati*, fltould forfeit his legacy, this was held clearly to be in Ur^ 

forfeiture could be incurred by con- 
leficy, uinttr- tefting any difputable matter in a court of juftice (i). 

rntm only. 

'fhe plaintiffs muft renounce the legatory part, for there can 
tom, and ‘imder taking by the cudom, and under tJie will too, in any in- 
tfcewiU. dance whatever (2). 

His Lord (hip declared the agreement of the i ith of September 
1718 was voluntary, and, under the circumdances of the pre- 
fen't cafe, ought not to 1 m conltdered as binding between the 
tedator and his children, and that the plaintiffs are intitled to 
their cudomary fhare of the orphanage part of the faid tedator’s 
edate, which is a moiety of the clear perfonai edate, but that 
they, clefting to claim by the cudom of London^ arc not to have 
any benefit by the teftator’s will, and that 630 /. paid by the 
teilator for the farm at Brill in Buckinghamjbirey for the defend¬ 
ant Mnr'p IVoolUJlQn^ is to be looked upon as fo much money 
paid towards her advancement; and therefore ordered an ac* 
count to be taken of the perfonai edate of the tedalor come to 
the hands of his executors; and after fuch account fhall be 
taken, the defendants Grlifs and ^oAn Burrenghs^ Mary JVooU 
lajlon and Ann Rcfr^ the children of the tedator arc to be at li¬ 
berty to make their elecllon as between tbcmfelves, Whether 
they will take by the will of the father, or by the cudom of 
London (3). 

(1) So Mojily V. MofJy, 2 Cba. Rep, Cleaver v. Spurting, 2 P. W. 528. Vide 
|0$. Panstl V. Morgan, 2 Van. 90. IVebb v. iVtbb, i Cox's P. IV. 136. 
Lryd V. SpiUet, 3 P. IV. 344, tofl. 2 vol, note i. 

148. S. C. Centra where there is a de- (z) Pugiv. Smith, foji. 2 vol. 43. 
viie over upon breach of fach condition. (3) Rtg, hih.B, 1737. fel, 506. 
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(C) W&aS iff or if notf an Advancement, 
November the 30th, 1739. At the Rolls. 
Favikner and his Wife v. Watts» 


T H £ bill was brought by John Favtiner and Maij his 
wife, for an account of the perfonai edate of Francis 
S.C. p*ft.4cS. Everfif^ a freeman of London, the father of Atary, and for her 
orphanage (hare in fuch edate. He, !^y his wiU, gave to tht 
plaintilF Mary the whole of his edate, and afterwards by the 
codicil changed die difpolition intirely, and gave it in fifths te 
the ions of his daughter by Mr. Paxton her former Kuiband, 
two-fifUis to one fon, and three-fifths te the ether. 
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Mary died fince the filing of the bill, and the hufband, ad- *^*^**** 
tttiniftrator to her, claims one moiety of Francis Everett's eftate, ** 

infilling his mfe was never fo advanced as to be debarred of her 
culVomary lhare. 

Depofitions were read on the part of the plaintilT to prove her 
father a freeman $ and it was admitted by the defendant, that 
Mary was the only child of this freeman, which circumllance 
the counfel for the plaintilT infilled made it a very llrong cafe in 
her favour, and dillinguilhcdit from all the other cafes *, and for 
thispurpofe cited Shepherd v. Nev/land, («) before Lordilfarr/rj- |a^^*****^’ 
fields and afterwards re-heard before Lord King. 

Mr. Brvtun counfel for the defendant: It is not difputed, 
faid he, but Mar^s marriage with Paxton was with her father’s 
confent, and Itkewife admitted that there was a fum of money 
then advanced by her father, and that the exa£l fum does not 
appear. 

The conllant rule is, fuid he, where a daughter of a freeman 
is married with the father's confent, and is advanced; but it 
does not appear with how much that flie lhall be faid to he fully 
advanced. 

It has indeed been objefted by the counfel on the other fide, 
that, as Mary was the only child, ihe fliall not be faid to be fully 
advanced, fo as to give the father a right to difpofe of the refidue 
of his cllate to the prejudice of fuch child. Ilut the rule of ad¬ 
vancement will hold as well, where there is but one, as where 
there are many chiltiren ; for what the cullom goes upon is, that 
the father, by advancing the daughter upon the marriage, which 
he need not have done till the time of his death, gains an abfo- 
lute power over his ellate, and therefore tire circumllance of an 
only child docs not alter the cafe. 

He cited the cafes of Gvil v. Richt t Vent. ai6. Stantm 
V. Platt^ 2 Vent, 753. Dean Uf Um* v. Lard Delaware 2 Fern, 

628. 

Mafer of the Rolls : As it is in the cafe of infants, and the 
defendants have laid fome foundation to iliew (by fuggelling 
the confent of the freeman to the daughter's firll marriage) f 4 ^^ J 
that Mary Fawkner was advanced, let the caufe Hand over, to 
give the infants an opportunity of putting in a fecond anfwcr, 
and charging advancement* « 

March the id, 1741. At the Rolls* 

Fatvkner v. Watts, 

T H £ advancement of Mary upon her firll marriage, being Cafe 18t* 
now fully charged in the anfwer of the defendants, it flood ~ * 

for judgment iu the paper of this day. 1^ 

children a 

fteemaa of Latatn are advanced in the father’t life>time, they (hall be faid to he fiiUy advanced, ualeft 
the fuogtumxif the advancement appean in writing under bit hand (i). 

(l) z Sa/L 426. 8. P. Civil v.Rith, 213. Hume v. Edwards, po/f, 3 vol. 
\Vtra,%\fs. Dean y. Ld. Delaware, Z 451. Elhot v. Collier, i Vef. 16. 
Vara. 630. dearer v. Spurling, z P.W. 1 Wilj. lOS. S. Q.fofi, 3 vol. 327. S.C* 
5Z7. Bariham V, rhilliju, c%t<d, poft. 2 Uar, Co. Litt, lyj. b. note 8. 
vol. 423. Uearn v. Barber, fofi, 3 vol. 
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fAUrtfV. Majler of the Rolls: There can be no manner of doubt birf 
WAtTi. plaintiff, if Mary had any right to the orphanage (hare 
in the perfonal eftate of her father Mr. Everett, is equally in« 
titled (i). 

It is inliftcd on behalf of the defendants, that Mary, before 
her marriage with Favkner^ had a former hufbaud Paxton ; that 
the firft marriage was with the iiitire approbation of her father, 
and that he had advanced her ut that time, and that the quantum 
of the portion does not appear j and that the rule laid down in 
all the Cafes is, that if a daughter marries with a father's confent, 
and is advanced, but the quantum of the advnr.cement is not af- 
certained by fome writing under the father’s hand, it mull be 
confiJcred as a full advasiccment, and w'ill bar the child of its 
orphanage fliare. 

The firfl cafe cited on rite part of the defendants was. 
Civil V. Rich, I Vern, 'i\G. ** A child advanced in marriage 

“ with a portion, is barred of the orphanage parr, unlcfs the 
certainty of fuch portion appears by wiiting under the fa- 
ther’s hand.” 

The next cafe which is fubfequent in point of time, is Ckace v. 
Box, Eq. Cafes Abr. 154, 155. Vhk the cudom of London 
certified there. 

In the firft cafe, it is faid, /y a rt/rlfing under the hand andfeat 
of the father j in the feesnd, ftgned with his name or mark : But as 
this is not a circumftance in the prefent cafe, I need not take any 
notice of it. 


There is another cafe in 1729, Cleaver v. Spurling, 2 Wms, 
526. ** If a freeman has advanced his child on marriage, and 
** the certainty of that advancement does not appear under the 
“ freeman’s hand, this is to be taken as a full advancement.” 

The refult of thefc cafes is, tliat if a child or children are 
advanced in the father’s life-time, they ftiall be faid to be fully 
advanced, unlefs the quantum of the advancement appears in 
writing under the father’s hand. 

But then the counfel for the plaintiff have endeavoured to 


make a difference when there is only one child, as in the prefent 
cafe, to diilinguilh it from all other cafes *, and for this pnrpofe 
have cited the cafe of Shepherd v. Newland, before Lord Maccles* 
field, and re-heard afterwards before Lord King, 

. But notwithftandiug the rule as laid down there is certainly 
-I it-docs not come up to the prefent cafe j for I take the 

cuftom to be the fame with regard to an only child, as where there 
with regwd to are many children, and that If a father advances fuch a child, and 
Sw uSJ quantum docs not appear in writing, it is a full and compleat 
rhiiS ff"‘ advancement. 

The next confideration will be upon the evidence, Whether 
the firft marriage was with the father’s confent, and whether 
there was any a^ancement (2) i 


(1) Elliot V. Cdlier, i Vtf 16. fofi, 3 the fathv’s confent, that alone will bar 
vol. $26. S. C. I Wilf. 168. S. C. the orphanage part. Hme v. Edwards, 
(2} It feema if the marriage be againft fofi. % vol. 451, 

Now 



(tuff'dm tij iotiooiir 



Now from the proofs that have been read, there is no i^anner Fawkniii ^ 
of douDt but the father was well fatisiie<l with the match j for it 
appears he was chcarful on the wedding day, dined witli his 
daughter, and her huiba'nd after the ceremony was over, and 
exj^refled great fatisfattion at the match. 

As to the proofs of the father’s, declarations of fums of money fyi(/or«of 

advanced as a portion with A/a.-y to Mr. Paxton^ i do nqt think 
they arc proper evidence in the prefent cafe, for it would he ex- allowi-d to de- • 
tremcly hard, if parol evidence of a father’s declaration fhould be bar a child of 
allowed to debar a child of her orphanage lliarc. ^rc j^but*** 

proofs of d«cla- 

ntions by tbt tufiand, in regtrd to an advancement in marriage with the daughter of a treeman, will be 
admitted. Proof, aliu of declarations of the wife, made dnring tiie coverture of her lirft hulband, miiy 
be read againA the fecond (i). 


But the fame rule will not hold as to any declarations of the 
hufband, in regard to an advancement in matriuge with the 
daughter of a freeman, for the poofs of Mr. Paxtsn*s declara¬ 
tions here, aie very (Irong, and mull be admitted as evidence; 
and it w'as fo held in the cafe of Denny, Lord Delawar {a)t (tf)»Vern.6il, 
and there is great realhn it {hould be fo, oeraulc it is a dcclara- 
tion againft his intercil, as it cuts him oiF from the orphanage 
iharc, which he is intitled to in the right of his wife. 

I am likewife of opinion that the declarations of the wife, of 
wliich there arc feveral proofs, are evidence to bind the hufband, 
for being made during the coverture with the firft hufband, I fee 
«o reafon w'hy it (hould not bind as much as if the declarations 
had been made after the death of the firft hufband, and before 
her marriage with the other. 

'J'hcrc is a circumfUnce too in this cafe of the teftator’s bor¬ 
rowing too/, the very day of his daughter’s marriage with Mr. 

Paxion, and putting it into a purfe with 2co/. ntore, in order 
to give it to the huiband, and the hulband went intc^ another 
room with the father, who had the purfe in his hand, and when 
they came out, he declared |>e had received part of his wile's por-^ 
tion ; this has a good deal of weight, afhfted with tlie reft of the 
evidence. 


There has been no writing attempted to be fliewn on the part 
of the plaintiiT, under the hand of the father, to afeertain what 
the advancement was; but his counfel have inlifted, tho* there 


is no particular writing, yet that it may appear what the advance¬ 
ment was by forae of the father’s books, and therefore the court 
ought to order his books to be brought before a Maftcr, to iu- 
fpct!l, as was done iA the cafe of Dean y.Lord Dclawnr. 

If it did appear to me in the prefent cafe, what it was that tlw 
father had advanced by fome book written in his own hand, it 
might be a ground to dire£l fuch an inquiry, whether it was a 
full advancement, upon being compared with the orphanage 
(hare; but as there is no fuch fuggeftion at all by the bill, that 
there is any fuch book, I fliould not be juftified in dire£ling fuch 
an inquiry. 

(i) Cleaver v. S/m ling, 2 P. IF, 527. 
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Vnlrfiii appears 
by fome b>H:k 
written Vvitha 
frertujn’s cwn 
hand, what he 
has advanced to 
a child, the court 
will not direct 
an inquiry, whe¬ 
ther It wa. aftt 
advancemeat. 


D d 4 


Upon 



•» TT{K>n the whole, I do. not think the plaintiff intitled to any 
WATTi. orphanage (hare of the late Mr. Everetiv perfonal eftate. 

The next queftion is, with regard to maintenance, whether 
there fli.dl be any allowancq for the time Fratids Everett Pax- 
/e7, an infant, and the fon of Mary by her firft huAand, lived 
with his mother. 

Wkere fitheror I (hall not difpute but every father and mother, by the law of 
EwdrtumftMi- ”®****’®» ** under an obligation to maintain their own children, 
CCS, the child but yet this may be varied by circumffances} for fuppofe the 
Plight itiemam- father or mother (liould be in a low or mean condition in the 
pwifion'leftbx ^°*^*‘l* ^ourt will order, cfpecially in the cafe of a mothei, 
scoUatetai rela that the child (hould be maintained out of a provifion left to it 
tim. by a collateral relation (i). 

But here the maintenance was only for fix months, which is 
fo fmall, that it will not bear the expence of fending it to a 
Mailer} therefore, let this demand for maintenance be fet 
again fl the coils for the demand of the orphanage part, and the 
bill be difmiiTed without coils generally. 

(l) See Butler v. Busier, fofi, 3 vr>l. v. hughes, 1 Bro. Cha. Rrji. 386. 

60. Reach u. Gar van f 1 Vtf, 160. Hughes strews v. Partiugtou, jBro. Cha. Ref.60, 


CAP. XXXVIII. 

Decree. 

Michaelmas Term, 1737* 

Morgan v. ... . 

Cafe 184. A was brought for a legacy in the court of equity in 
Aaorigiiulin. Jl\, Brecinoch in tVales, before the ITr/rA Judges attlieaflize, 
d^ndeuc de- and the legacy decreed to be paid} the defendant appealed from 
decree to the Houfe of Lords, and infiilcd there was an 
wheicaiithe omiilion in the decree ; for notwithilanding an account was di- 
rc£led to be taken, yet it was not or<lercd that ail juft allow- 
Jith^njing anccs (hould be made in fuch account to the defendant: upon 
former decree the appeal, the decree, as to the payment of the legacy, was 

but varied as to the juft allowances} and the Houfe of 
' *’ Lords ordered their decree to be carried into execution by the 

court in Walts, 

r 400 1 The defendant afterwards fled, to avoid the execution of the 
decree into and the bill now brought, fets forth the 

will by which the legacy was given, and the proceedings and 
decree in Watts, and the ajppeai to the Houfe of Lords, and 
their decree, and that the darendant had, to avoid the decree and 
payment of the money, fled into England out of the reach of the 
procefs of the court in Walts* 


To 




40^' 

To tilts bill the defendant demurred, and for caufe (hewed Me»eA« «• 
that it appeared the plaintilFhad obtained a proper and compleat 
decree, and that this court always refufed to affift the decree of 
an inferior court* 

On the other hand it was faid, that an aflion of debt will lie 
upon a judgment, in an inferior court, in the court of King'# 

Bench, or court of Common Picas. 

Lord Chancellor was inrliued to over-rule the demurrer, and 
faid, that the bill having dated the will, and all the pro¬ 
ceedings in Walesy for the recovery of the legacy, an ori¬ 
ginal independent decree might be had in this court for the 
legacy, but would not abfolutely determine it now; and there¬ 
fore referved the confideration of the demurrer till the hearing 
of the caufe. 


€ A P. XXXIX. 

S:)ecti$ aitii otDec sarftfitffis. 

(A) Deeds and Injlrumenis entered into by Frauds in •mhat Cafes 
to be relieved againjl. 


Michaelmas Vacation, 1737. 


Nichedh V. NichellSt 


T H O IT G H a man is arrefted by due procefs at law, if a 
wrong ule is made of it againd the perfon under fuch 
arred, by obliging him to execute a conveyance, which was never 
under confideration before, this court will condrue it a durefs, 
and relieve agaiiid a conveyance executed under fuch circum- 


UaneftedbydM 
proceft, yet if 
•bliged to exe- 
cHtt a convey- 
ance while na- 


dances (l). 


Vide title Heir and Ancejlvs, 


dec arieft,.UiM 
court •iUre.' 
lievo. 


Vide title Voluntary Deedy and ift EffeSt, 

(1) The ftatrmentof and decree in b. Wilkmfen v. ttajgbri, Vef. jao. 43. 
this cafe (which are too long to be ftated Fid* etiam antn. l Xev. 68. Knight ▼. 
here) appear fully to warrant the above Norttn, 3 Leon. 139 . v, Duh ef 
conclufion. Keg. Lib. B. 1737. fob 508. Btmfert^ fofi t voU ipj, ^JS* 

So I Roll, Ab. 68y. cites 43 Ei, 3. lO. 
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CAP. XL. 

DeDffeiS. 

(A) vdi Dtti^es iy Uticertaintyf in the Defcriptim Af tie 
Perfon to take, 

(B) (y Devtfis tf Lands for Payment of Debts, 

(C) Of Executory Devfes of Lands of Inhentanct, 

(D) Whete a Diwfe Jhallf or Jball notf be m Saliifa^an if a 
Tiing due, 

(E) W/at Words pafs an EJlate Tail, 

(F) Of Things Perfonalf as Goods^ Chaittls^ See, by what Ds- 
fitiptioHi and to whom good, 

(G) What Words pafs a Fte w a Will, 

(A) Of Void Devtfest by XJneertainty m the DefthpLon of tie 

PtrfoH to take. 


Michaelmas Term, 1737. 

Rivets*it Cafe. 

Cafe 186. A .Teftator by his will gives an equal fliare of his ml 
jt\, eftate (which (hall be his due, when the faid tflate (lull 
be foldj to hiii two fons fauks and Clarhs Rivers, 

Lord Uancdlor. Fiift queftion, "N^fluilier, as it appears that 
Jnmis and Charlis are illegitimate children of the teltator, this 
is luch a defenption of their perfons as will iiuitle them to take 
under the \s ill ^ 

'Hinugh fcallirds amounts to a dfgnaho 

ttritUyuenat peifoiij is fuil'icient, and tho’ in flnctneis thev are not Ins funs, 
fon»,yet, ifthey yet, ifthcv have acquired that name by reputation, in common 
thani»me*ky parlance they are to he confidered as fuch (1). 
nputaoon, m It has been faid, the teftator has likewife made a miftake in 
names, and therefore they cannot take; but the law is 
otherwife, for if a man is miilaken in a dcvife, yet if a perfon 
fon'i name be is clearly made out by averment to be the perfon meant, and there 
if ^ Other to whom it may be applied} tlic deviie to liim 

made ^ by is good (2). 

•vetmentto be 

the pedbn meant, the devife to Mm U good. 

«^I) See Ifyer JZJ. a, pL 29. Jeak. Cynes Ktmjlty, 1 Fteem, *93, BceBap^ 
jCent. S59. S. C. With refpeA to dstJs, he y, 'die Attmnty General, pf, 2 vol. 
mt 5 Leon, 48, /A €9. 239. 

(a) Piieatnu v, Siafit Finch ihp.403. 

The 



The fecond queftion is, What intereft in the eftate devifed 
yames and Charles Rivers take by this will? The words an equal 
Jbare cf my real ejlate, muft mean in equal .(hares, (hare and 
(hare alike, or it cannot be made fenlible; and thefe words can 
be no furilier extended than to the furplus due to the teftatof 
from that eilate which was to be fold, and will not reach to anjr 
other eftatc. 
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Rtttit’a 
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MifiJhuU Minjbult. ^ ^ 

'' •' Fthrufry the 

I C H A R D Lfjler tlie teftator, uncle of Randal MhiJhulU ^afe^i 8*? 
who had Ramlal his eldeit fon, John his fecond fon, and 
ercr.d otl.tr children, devifes an houfe, iAc. in hac verh, viz. jij] eldeft'f^ 
“ I jd.ve and device the houfe, fcjfr. to Ramlal Minfiull^ eldeft of his nephew 
lt)ij of my nephew Ramlal Minfoully and the (irll heirs males ^ 

*• of his body lawfully begotten, and the heirs males of his o^is MyT anJ 
body, and in default of fuch iii'uc, I give, Idc. to the fecond theheirsmaie* 

“ fin cf the fiaid RaJidal M nilmll, and the heirs males of his 

body and their ifi'ues ; remainder over, iAc.” There is a \a\it,totbejtrcrid 
providon made in the will, “ that to whomfoever the eftate, j^" o^befiaid 
“ Ihould come, he (liould pay, on his entry upon the cllate, heUsmJesof 
“ to each of his brothers and tillers 20/. a piece, and to John., his body, and 
“ and the fevcral childicn of his nephew, naming them-parti- 

cularly, lot, a piece Iikcwue. thefe 

woids, tirjfcimd 

Jin af tbt fiiiJ R. M. Jo not mean the fecund fon of the devifee, but y-.bn the friond fon of the teftitor** 
nephew R. Rf. 


’riie devife in the prefent cafe was of a reverfion, xvhich did 
not take ctFcd, till many years after the teftator's death. 

Raiulaly tlie firfl; devifee, dies without ifluc John enters and 
dies, having devifed the prcmiHes to the defendant his younger 
fon, in prejudice of the plaintiff his eldeft fon. 

The bill was brought for an account of the rents, and 
at the hearing at the Rolls, the queftion was, 'Whether in the 
deviling u'ords, To the^ fecond fon of the fiaid Randal Minlhull, 
the fon of the nephew Randal Mhfihult is meant, or the fon of 
the nephew’s eldeft fon; for fuppofnig tlie latter, the particu¬ 
lar limitations in the will extending only to the ilfuc of Randal 
the devifee, who was dead without iftue, the reverfion on his 
death taking efte£t in poflcllion in John as heir at law of the 
teftator, the difpofition of John by will was good j hut fup- 
pofing the will to mean the fon of Randal the nephew, that 
John being tenant in tail under the will, and not having done 
any afl to bar the entail, the plaintiff has a good title as being 
the eldeft fon of John. 

The mailer of the Rolls (a) decreed in fat'our of the plain- S!r7»i^ 
tilF: on appeal to Lord Chancellor^ he dirc£led an ilTue to try 
the master of fa£l, which of the two perfons was meant by 
the teftator, and faid, it was a matter that lay properly in 
averment, and was determinable by eircumftances, proving the 

inten- 





MOfliQf* 


ultention of the teftator, one way or other j the will was inacfc 
' in 1658, and the parties not being able of either fide to furnilh 

themfelves with any evidence, tending to clear up this point 1 
it was agreed between them to bring the matter on, for the 
C 4» J opinion of the court, upon the legal coiifirudion of the M'ords 
as tliey appeared on the face of the will. 

The At^ney General for the plaintiff infifted, that Randal the 
devifee was tenant in tail; the ufe he made dicrcof was by in¬ 
ferring from thence, that if the teftator had made the devifee 
tenant in tail, an eftate which in it’s nature included a limi¬ 
tation to all the iffue of the devifee, he cuiild never intend 
likewife to limit a remainder by purcliafc to the fecond fon of 
the devifee, who could otherwife take as iffue in tail, nor was 
it poflible elfe that remainder could ever take place in pof- 
feffion, becaufe it could only take effeft on die death of the lirft 
devifee widiout iffue, which fuppofes the remainder man then 
dead. 

To prove that the fubreqncnt words of limitation, viz, iht 
heirs males of his body^ annexed to the preceding limitation to 
the firft heirs males of his body, would not controul the for¬ 
mer words, and make Aich firlt heirs male take by purchafe, 
who would otherM'ife take by limitation ) he cited the cafe of 
Goodrighl v. PulUnt B. R. 13 Geo. I. (l). Nicholas Li/le AevMaX 
the premiffes to his wife for life, remainder to his ktnfman 
Nicholas Lifcy for the term of his natural life, and after his de- 
ceafe, to the heirs males of the body of the laid Nicholas law¬ 
fully to be begotten, and his heirs for ever. But in cafe the 
faid Nicholas die withoiit fuch heir male, then he devifes to 
his kinfman Edward Life for life, and, after his deceafe, to 
the heirs males of his body lawfully begotten, and his heirs 
forever; and in default of fuch heir male, remainder over, 
He, it was held there, that Nicholas the ftrft devifee was tenant 
in tail. 

Mr. Fazaherly of the fame lide, to prove that the words firj! 
heirs males were proper words of limitations, cited the cafe of 
Duhber v. Trollop (a). Sir Thomas Trollop having five fous, de¬ 
vifes the manor of Cafwick to his eldeft fon William for life, and, 
from and after his deceafe, lo the frf heh male of his body ; it 
was held in that cafe by the court of common picas, that 
William was tenant in tail, and on a writ of error brought, that 
judgment was affirmed in B, R, M. S'* 1735 * 

Mr. Chute e cotttra: Both the cafes cited are .diftinguifliable 
from the prefent; in that of Goodright v. Pullen there is no fuch 
word as frf ; in that of Dubberv, Trollopf no fubfequent words 
of limitation annexed to the firft. 


Lord Chancellor: This cafe will depend on the words of the 
regard to the perfon intended by the teftator, by the 
Sp^etk itii name of Ratidaly and the legal operation of the words made 
Mutely dirk, 

K theyeunol find outthc teftaror'i meifling. 

^i) t Stra. 729. S. C. 2 Ld. Raym, (a) Poll. 433. S. C. cited.3 vol. 
1417.8. C. c £f, Jb. 315.7/. x6* S. C« 292* 

■ tiff 



iiteonw. 

•fe of; and a court never conftrues a devifc void, untefs it ♦. 

is fo abfolutely dark, that thejr cannot find out the teftator'e 
meaning. 

The provtfion of the payment of the legacies (by the perfon 
to whom the efiate fliould come) to his brothers and lifters, 
and to Johtty Isfc* is, as has been infilled on for the plaintilT, 
a very ftrong expreflion of the intent of the party; for as here is 
a fpecification of the children, it mull mean the brothers and 
fillers of Randal Minjbully the cldeft fon of Randal Min/bull^c r a % 
nephew, and could never intend to mean every taker. For ^ 3 J 
fuppofing the words to mean the fecond fon of the devifee, as 
there is plainly an eftate tail created prior to any intereft he can 
claim (whether the words heirs males are conftrued words 
of limitation or purchafe), an eftate which may continue for a 
great number of years, in all probability, without any failure 
of iflue, it would he a moll abfurd thing to charge a perfon, 
at fo great a dlftance from the eftate, with the payment of 
money to perfons then in being, whom the tcllator could hard> 
ly fuppofe would be living at the time of the title accruing to 
fuch fecond fon. On the other hand there is nothing extraor¬ 
dinary in charging Randal the firll devifee, or upon a fuppofi- 
tion of his death without iflue, Li the life of yahn, in charging 
John with the payment of thofe fums, w'hich raifes a very 
ilrong prefumption, that Jskn was the perfon intended to take 
under the limitation to the fecond fon of Randal, 

It has been obje£led againll this con(lru6lion, that John will 
then be devifee of the cllatc, and intitled to the 20I, likewife, 
which the teilator could never intend ; but the words mnil be 
taken reddendo fuigulaJlnguUsy "awA John to have the 20/. only 
in cafe of the firft devil'ee’s right taking eiTe£l in pofleirion, and 
the determination of the preceding eftates then in bein^; at the 
time of making the will, it is much more natural likewife that 
the teftator, when he was making a difpofition of his m-IioIc 
eftate, having a nephew who had two fons, ftiould fettle ic 
fuccelTively on both the Tons, than Hop at the firll, without ex¬ 
tending the entail, or difpoling of the reverflon. 

Whether the firll devifee was tenant for life or in tail, is a 
queftion proper to be confidered, and the determination of that 
point will certainly give great light into this matter, and 
clear the way towards the conilruAion of the will on the other 
point, in the manner it has been infilled on. 

I am of opinion the words of limitation, fuperadded here to 
the preceding words of limitation, will certainly not of them- 
felves make the firjl words of purchafe, but the fubfequent 
ought to be reje£led as redundant and fuperfluous. 

In Arche/% cafe*, an eftate was limited to Robert Archery the • *Co. ifi. fc, 
firll taker, cxprefsly for life, to which great regard is always 
|iad in determining whether an eftate for life, or in tail, pafles. affeA aos^- 

the leplapeMer- 

tira ef the preceding wordi of limitation, tinlefi the word hnr ii afed ia die fingtilar aumber, m ai' 
ezprefi eftaU for tite United to the firft taker (i), 

(1) See Fearne*s Rem, 283, 284, 285.the4th edit. Seealfo WyUe, £Mw,peft. 43Si' 
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* iCa> 93. b. 
and 95. c. 


]|faRMir» «. 2 iifyt in that cafe it waa to the next heir male of Bdert only, 
lltiiiavi.1.. jjgj ^ jjgjg . jjQj, jjjg fubfequent words of limitation 
aifedl the legal operation of the preceding words in any cafe 
of this kind, unlefs the word heir is made ufe of in the (ingular 
number, or there is an exprefs eftate for life limited to the firft 
taker. It is true, in 5 Af//jr’s cafe,* Anderfon Ch. Juft, puts 
this cafe, If there be a limitation to the ufe of a man for life, 
and after his dcceafc to the ufe of his heirs, and of their heirs 
females of their bodies; in this cafe, thefc words (his heirs) 
arc words of purchafe and not of limitation, for then the fub¬ 
fequent words (and of their heirs females of tluir bodies) 
would be void. Thu appears to be a cafe only put by Andti- 
fon^ and no refolution of thu kind; but beiides there, the fub¬ 
fequent words vary etrentially the preceding limitations, and 
alter the courfc of fucceflion and enjoyment of the eftate. 

There are fubfequent words of limitation annexed likewifu 
. > - _ to the devife to the fccond fon, whicli Ihews the teftator had no 

intention they Ihould operate in deftruflion of the former M-ortls. 
" ■ No ftrefs at all is to be laid on the wordthere are many 

authorities for that purpofe, and the cafe of Dubber v. Tnlkp is 
a very ftrong one; tliere the word heir too was ufed, not hurt, 
Icniontjr »t jje. Xhe word firjl m**ans only tliat they ihould take in fucceflion, 
according to prioiity oi birth and feniority of age, and is un- 
ncccflarily providing for wint the law itfelf docs. 

Decreed foi the pahntifr(i). 

(1) Decreed, that the premifes were father, which John was father of the 
devife m remainder to ")oln now plaintift'. lab. B. 1737. 

the fecond fou of Randai R 1 1 Jhull the fol. 144.. 
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Ifo Arris to be 
lakl upon the 


flwuld take in 
fucceflion, ac- 
coniing topiio- 
rity of biith and 


the 18th, Burfe v. Smplm. Et c contra. 

Cafe 188, nOBERT Rtmlandj on the a3d of Felruary\"^^f made 
9.C.iyer.424. his U'ill in thefc words: “I Rcbirt Rcuda/id i\o hereby 
** "’y "’y eftate in manner following, 

Roland x'/z. Fitjl^ I give and devife to my nephew Robert Sfiaphn^ 
gres to his « his heirs, my freehold and copyhold eftates, (by the ft - 
5em/.i*nthe ** names and deferiptions therein mentioned). I 

S. an> ** give to my niece Aane Snapltn 5000/. in the old annuity- 

** South-fta company.’* And then after two or 

ay,and t^s*' three intervening legacies of ftocks of different kinds, teftator 
fays, I give to my coufln Robert Purfe 5000 /. in the old an- 
** nmty-ftock of the South fea company; and -the left and rc- 
fidue of my eftate, both teal and perfonai, I give, devife, 
** and bequeath to my nephew Rt^t SnapUn, his heirs, exc- 


a^hew A. P, 
fooo4 inthe 
•Id S. S, annul- 
'W Aotkofdie 
i, S. comp my 


srthwhttwiii, “ adminiftrators, and made Robert Purfe oxc 

at his 


udat his dtith, 
flw tsAstor bid 


** cutor.' 


The 


-yms Sooo/. in oM S. S. annuity flock. They ate to be eoniidered as two diftind Irgacies, and A. S. 
iflad jj, P. are intitled to have them msde good out of the ttftator's aflets, and the executor dueled to 
h, out id the perfonai eftste, 5000/. old tuinuitick, and tramfer one moiety tn /i. S. and 
srnoiety to his own nfe, ^the 5000/. old S. S. annuities, udiich the teftttor diedpolTeflcd 
I be ^plicd proportionably towards payment of thelegsciet to A, S. and X. P. (i). 

1) Lord Uard'Mkke determined this ftanding me of the identical legacies 
upon the principle, that notwith- did exift at the time of making 

S the 




The te(lator» at the time of making hia will, and at hU *^*KBt*.«. 
death, had only 5000 /. in old 5 outh-fea annuity-flock, which 
Ame Snaplin^ now the wife of Charles Townfendj claims under 
the will of Rd>ert Rowland ; .and Robert Purje brings his bill 
for the legacy and account of the eftate, inlifting to retain the 
fame for his own ufe, for his legacy of 5000/. old South-Jea 
annuity-llock: in which cafe the defendant Anne infilled, 
that the plaintiff (hould, out of die tc(lator*s perfonal ellate, 
purchafe 5000/. in old South-ea annuity-flock, and transfer 
the fame to her, and pay her the dividends from die death of the 
tcflator. 

Robert Snnplin, the refiduary legatee, infiftcd that the teflator 
only dcfigned to give away fo much old South-fea annuity- 
flock as he was actually po^ffed of at the time of making his . « 

M'ill, and that no part of die perfonal eftate ought to be applied L 4*5 J 
in the purchafe of 5000/. in old South-fea annuity-flock. 

The Majier of the Rolls decreed an account of the perfonal 
eftate of the teflator; and as to the two legacies of 5000 /. 
each ill old Southfea annuities, referred the confideration 
thereof. The Mailer reported that the perfonal eftate was 
more than fuflicient to pay ail legacies. 

The caufes coming on the 22d of December 1738, his Honor 
was of opinion that there could be but one 5000 /. old South- 
fea annuity pafs by the will, and that the 5000/. old South-fa 
annuity which the teflator had at the time of his death; and the 
interelt fince, mull be divided between the plaintifts Robert 
Purfe and Anne Snap/in (wife of Townfeml), and that Purfe 
fhould transfer one moiety of the faid 5000/. South-fea annuity, 
and ^ one moiety of the intcrcfl to Charles Townfend and Anne 

Robert Purfe and Anne SnaplUtf bccaufe they had no? 3000/. 
old South-fea annuity-flock each made good to them, appeal¬ 
ed from this part of the decree, 

the ivill, yet as the teflator had not fo 
fpecifualiy defcribed either of them as to 
dijlinguijh them from fill other things 
of the fame kind (fee poll. 417), they 
were to be confidercd merely as legacies 
of quantity and number. So Partridge v. 

Partridge Ca, 7 rmp. Tali. 226. Law- 
Jin v. Stitrhfpef. 507. Abneys. Millert 
foft. 2 vol. 597. Slcceh V. Tbiringtout 
2 Vef. 562. Rrounfdon v. ITtuter, dmh. 

57. Attorn^ General V. Parkins^ Amb. 

566. Peterborough v. Mortlock, I 
Cha. Rep. 565. fiut in JrJrieyt V. Jf- 
frns, fojl. 3 vol. 120. the leftator having 
at the time he made his will ailually 
fo much flock as would exaSly nnfwer 
the two legacies which he thereby be¬ 
queathed, they were both held to be 
fptcijie. So where a legacy of this kind 


is particularized by the word (as my 
flock), or by any other exprefiion or 
defci ipiion, which indicates the teflutor'a 
intention of making itor iudivi- 
dual, (as money in fuch a bag, &e,) 
then it (hall be deemed a fpeeipL legacy. 
Aftiton V. AptiUt Ca, Temp, Tali. 152. 
3 P. ly. 384. S. C. Lawful V, Stiidt 
foft. Heaths. Penyt pojl. 3 vol. 10} 
Door V. Geayt 1 Pef 255, Avelin V, 
IVardf i TeJ, 424. Slecch s. Tborington^ 
2 Pef, 553. Drinkwater V. FaUwer^ 
2 Ffj'. 623. Siaford s. Horten, I Bn- 
Oja, Rep. 482. Ajhhurner V. Maequire^ 
2 Bro. Cha. Rep. loS. For further 
diftinilions between general and fpeeij^ 
legacies, the reader is referred to Mr. 
Crv’s note to Hinton v. 1 P. W, 
540. 


Lari 
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Itonvtt • ‘iM-dChMatkr: Tlie general queftion here tii If the two le- 
MtiifLtii gjgjgg Qf 5000/0 are to be conGdered as two gifts of the fame 
individual fum and quantity, or dilferent Aims and quantities f 

If they are gifts of the fanie individual fum, the decree is right; 
if they are different and diftinfi: Turns, the reafon on which that 
decree is founded, totally fails. 

The Grft and primary thing to be conGdered is the intention 
of the teffator; and as to tliat I can have no doubt, he has, in 
very plain words, given 5000/. to the one and to the other. I 
believe it will not be denied that when he wrote the Grft claufe, 
he deGgncd to give Anm Snaplht 5000 /. how can it then be, 
thought that he had not the fame intent as to Robert Purfe, 
w’hen he wrote the fecond claufe, where he has ufed the fame 
words ? 

Ulftaku in It was urged that the teftator had miftaken what ftock he 
aukiiig will! had, and what he had before given} but miftakes in making 

never to be fuppofed if any conftrudion that is 
mftru£timthat agreeable to reafon can be found out. If a man devifes a fpe- 
u^reeabiet* ciGck individual thing which Jie has not, this is a plain niif- 
take; but fneh argument is never to be ufed except tJirougn 
necelGty, and wdicre it is not to be avoided: fo a teftator (hall 
not be gnarged but from neceflity with forgctfulnefs, and 
here thefe are fcarcc two lines intervening between the two le¬ 
gacies now in queftion, fo that there was no poffibility of the 
teftator’s forgetting. 

The Grft objeclion is, that the teftator by the fecond claufe 
intended to difpofe of the fame 5000 /. old Soutk-fea annuity- 
Qock, and to make Anne Snnplin and Robert Purfe joint 
tenants. 

But tliis argument is inconfiftent with the former way of ac¬ 
counting for it, either by miftake or forgctfulnefs, and makes 
the teftator guilty of the greateft abfurdity. If that had been 
t 4 *^ ] his intent when he wTote the fecond claufe, he might have ufed 
very plain and expreftive words to Ihcw the change of his iu- 
tendon. . 

1 think therefore his intent was clearly to give 5000/. Souths 
annuity-flock to Robert Purfe ; and the queftion now is. If 
fuch intent can have its effe£l ? 

Ivcijr etittfe ia Every claufe in a will iliall be conftrued fo as to take cftc/l 

teftator’s intent, if it is conGftent with ih« 
w^c ^ teftator*8 power over his perfonal eftate is 

accorSi^ to the-exceeding free and clear from many reftraints, which tlie law 

eftates. 

with the rviM This brings me to the fecond obje£lion, which is, that the 
teftator had only 50QO /. old South-Jea annuity-ftock, either at 
the time of making his will, or his death, and the will is re¬ 
lative to what the teftator had at thofe periods of time. 

In anfwer to this it is to be obferved, that the teftator hat 
not ufed in either bequeft the word mine, fo as to determine the 
pardcolar property; and the civil law make! great ufe of the 

infertlon 
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}nfertion or omtflion of this word in legacies ;• and where the Po*»s ♦, 
Words are general, it may be taken as an injun^kion to the "*'*■*»• 
txecutors to purchafc and make up out of the ailets what he 
had bequeathed, though he had it not in fpecie at the time of 
his death, and as an indication how the teitator would have 
his alTcts difpofed of} and thefe legacies to Anne Sn/tpiin and 
Rehrt Purfe may very conliHiently take efleft as diredions to 
the executors to purchafc 5000/. old annuhy-ftock, 

or fo much as was wanting to make up the funi beqv\cathed. In 
2 Domat, title LegaeieSf p. 159. fee. 18. Devife of a tiling not 
in rerum natura^ during the tcllator’s life, held good. • Vide 
third part, la(i edition, 173, 179. 

Tlicfc refolutions arc grounded on the rule of the civil law, 
in regard to legacies confifting in quantity and numb'.-.r} and 
there is a great difference between the teftator’s deferihing the 
quantity in general, and his determining and particularlfmg it by 
the w'ord mim. 

If the furplusofthe teftator’s perfonal cflate would not have 
held out fuilicient to make up their legacies, it would have been 
a very ftrong obje£lion ; but die cafe is delivered from, that dif¬ 
ficulty by the Mailer’s report, that it is fiifhcient, and then in 
confciencc all his legacies ought to be fatislied and paid. 

'rhe third objeflion is, th.it this legacy to Robert Purfe is a 
fpecifick legacy, and therefore, if not found among the tcllator’s 
allt'ts, mull fail. 

To this I anfwer, that there arc two kinds of gifts, which 
by ns are reckoned under the name of fpecifick legacies. C 4^7 I 

Phjly When a particular chattel is fptcifically deferibed, and 

(iiftinguiihed from all other things of the fame kind (1); frccificiUy de¬ 

feribed, and 

diftinguilhed from all other things of the fame kind, and is not found amon» the teftator’s eHFedtt, it 
fails} or if j^ivcti drft to^. and then toB. they muft Uivideit) or if difpofed ot n. tne teilator's life-time^ 
it is an ademption of fuch k-gary. 

S^comUyt Something of a particular fpecics which the execu¬ 
tor may fatisfy, by delivering fomething of the fame kind, aS an 
horfe, es’e. 

The firll kind may be more properly called an individual le¬ 
gary, and if fuch fo bequeathed is not found among tlie tefta- 
tor’s elFefls, it fails (2); or if given firll to A, and then to B, 
they muft divide it; or if it is difpofed of in the life of the tefla- 
tur, it is an ademption of fuch legacy. 

But this gift is not confined to the particular 5000/. old Soidl:- 
fea annuity-llock which the teftatcr had, and therefore does 
not fall within the fitH; rule, but the fecond, which is of a more 


* Demat, id vsl. 1 21. Whona teftator bequeathes a cerrain thing, which 

he fpeciiics -s being hi^own, the legacy will not have irs cAedt, unlcf; that thing be 
found extant in the fiiccclfion, Fui example, if he had faid, 1 bequeath to fudia 
*' one my watch, or my diamond ling," and^hat there were not foundin the fucteflion 
either diamond ring or watch, the legacy would be null. But if he had faid, «1 be- 
** queath a diamond ting, or a watch,” the legacy would be due, and would iiaveiti 
elfeiA. 

(«) See Lavfm v. Siitcb, pjt. coS. (a) Diiaiivattr v. FaUener, t Vef, 621; 
VoL. I. E e liberal 
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liberal nature, it is a legacy confiding in quantity and number^ 
and not confined to the dri£tnefs of the fird rule .* 

The latter part of the opinion in Partridge v. Partridge {i) is 
an authority directly in point with the prefent cafe; and 1% 
think there is no real difference between the cafe of a teila'tor's 
having only one 5000 /. dock and devifing two 5000 /. dock, 
and the cafe of a tedator’s having no dock at all, and devifing 
1000 /. or any other quantity of liock. 

The fourth objeftion is, that in the other parts of the will 
die tedator had given to fcvcral perfons feveral quantities of feve- 
aal docks, and in each had given the cxa£l fum he was poffefled 
of, and therefore it mud be intended in the prefent cafe he 
meant to give no more than he really had: but 1 think that ob- 
jeflion turns quite the contrary way. 

' The fifth objeSion is, that one of ihcfe two legacies is a fpe- 
cifick legacy, and it is abfurd to fay that the fame words ihall 
make one a fpecifick, and one a general legacy. 

But the ground of tliis objeflion fails, for neither of thefc is 
a fpecifick legacy, within the drift rules, for the rcafon before 
mentioned. The tedator intended 5000/. Soath-fea dock, 
which he was poffeifed of, fliould be applied in fatisfaftlon of 
thefe legacies as far as it would go *, as if he had given 5000 /« 
in money to June Smplin and Rchrt Purfe,^ and had only 
5000/. mat mud have been applied as far as it would go} 
and the executors, if the affets were fufiicient, mud have made 
up the red: fo it is in this cafe. 

The fixth objeftion is, that this cafe was like money given 
in fuch a ched, and that the dock was dtfcripih twi ; but here it 
mud be taken as the defeription of the thing given, for the 
reafons before mentioned. ^ 

The feventh objc^lion is, that’ there was no reafon wdiy 
500a /. South-fea annuity>dock fliould be given to Rd'ert Purfe^ 
any more than 5000/. in money, tlicre being no particular trud 
or ufe created. 

But thefe, though true, are no ohjeflions. "Wc are not to 
account for the tedator’s reafons, but to follow his intent 
as near as it can be found out; but if a conjeclure may be 
allowed, it was to prelbrve an exafk equality between the 
two legatees, as tlicy were equal in degree of relation to the 
tedator. 


* la the cafe of Parlridg* v. Partruht, Novimbir 1736, " the teftator bequeatlwd 
*' 1000/. SoKtb-Jita flock to hit wife foir life, with a power to difpofe of it among hit 
*' children. Ac the time of making hia mil he had i8co/. Scutb-pt flock; he after. 
** wards fold out 1600/. and then repurchafed enough to make up the fum given. 
** Then came the adt of parliament for converting fome part of Stuib-fta flock into 
** anquitiei. One queflion w», If the altering the flock, according to the adt of parliament 
** wasan ademption/rv r««r»f and adjudged not. The fileby the father jvas likewife 
** adjudged no ademption, for the devife of fo much Stuih-fta flock was defcripiive of 
•* the nature and kind of the thing devif^ not of the particular flock which the tefti- 
** tor had} and if at the time of making fis will, or death, the teftator had no flock, 
** this wwuld have amounted to a direftion to the executors to puretufe fo laiwb, ec- 
** cording to the terms of die devife." 

{l)Ck.temp, 7 alh.zz 6 , S. C. 

The 
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The eighth ohjcftion is, that if this conftniftioh prevails, g***'*'. 
there wiU be little or no furplus; but if that Ihoultl be the in ou*mw parti- 
cafe, it is of no weight, for in our law particular legatees are al- cuUic^ •^cP3 
ways preferred before the refiduary legatees (though it was other- 
yvik in the Roman law), the refidiwm being, by us confidered as refiui.trv 
the gleanings of the tertutor’s eftate : bcfides, here all his real “^|y^*"*** 
ellate is given cxprefsly to the refiduary legatee by name, "* 

the rtfiduum 

being coniiilercd by us as the gleanings in the tCilatur’* eftatt. 


Thcfc two legacies therefore are to he confidered as two dif- 
tln£l legacies, and Anne Snaplin and Robert Purfe are iniitlcd to 
have them made good out of the tefiatur’s afletst But. this is 
not fuch a general rule, as tliat ftock always flull he confidered 
■as a legacy of tjuaiitity and number; and therefore I ptrLdly 
agree with the cafe of AJbton v. AJhton^ where the dock was to 
be fold and land purchafed ; the teftator then intended to give 
only what he was adually poflefled of, and it was of great 
weight in that refoluriorf, that a truft was declared to fell and 
difpofc of, and it could not he fuppofed that tlie teftator intend¬ 
ed his executor fliould buy dock, and immediuiely fell it again, 
and buy land with the money*. • Cifes in 

His Lordfj'p direded tliat fo much of the faul order as relates Equity, during 
to the 50C0/. old South-fea annuily-ftock, given to Robert Purfe 
and Anne Snaplin, fliould bereverfed; and declared tliat they qp. W.^j. gj, 
are intitled each of them to 5000/. old Soutk-f-a annuity-ftock S-C. 
to be made good to them out of the teftator’s perfonal eftate; 
and that the 5000/. old Sbuth-fea annuity-ftock, whuh he 
died poflefled of, ought to be proportionahly applied to¬ 
wards payment thereof, and Robert Purfe to transfer one 
inoiety of the ftock, and the dividends to Tewnfer! and 
Anne his wife; and that Robert Purfe do, out of tlie perfonal 


eftate, purchafe 5000/. old South-fat annuity-ftock, and i ins- 
fer one moiety to Townfend and his wife, and the other moiety 
to his own ufe; the Mafter to compute how much the tiivi- 
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dends of 5000/. ftock, from a year after the teftator’s death, 
would have amounted unto, and Robert Purfe to pay a moiety 
thereof to Townfend, and retain the other himfelf (1 


Lih.B. 1738. fol. 24. 


(B) Of Devifes tf Lands for Payment of Debts, 

Mary 22>d'0M/Widow,and Executrix of William Ridout, Plaintift. 

JDowding and others (i), ——" —— Defendants. 

# 

TT^ILIAM Ridout yttho died feifedin fee of the reverfion Cafe 189. 

of feveral eftates xxt^omerfeijtnre, conveyed them to two 
perfons and their heirs, to the ufe of himfelf for-life, and after¬ 
ward to the ufe of fuch perfon, and for fuch purpofes, as he 
by will fliould appoint, and did accordingly devife the laid 
premiiles to Robert and Richard Tyte, and their heirs, in truft 

Reg. Lib. B. I737> fol.99. 
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^MVT«. for the plalntifF for Ufe» and afterwards for a term of aooa 
PnwsiMs. i,i truft, by and with the coiifent unrf dtreSHon rf the 

plaintiffs teilified in writing under her hand and fral, in the 
prefence of tlurec witneiTeSt for raiiing fuch fums as fliould be 
thought neceifary for difeharging his debts, with remainders 
over, and appointed tlie plaintid'cxecntrix andrefidnary legatee} 
and died foon after without iffue* 

'Hie defendants fet up fc\eial demands upon the efliateof 
William Ridouts particularly the defendant Dtmduigt who 
claimed by bond and otherwife. 

Tn e& Chancellor: A teftator in the firfl; part of a will gives 

t*tt llr life" ‘ eftate for life in particular lands, and in the latter 

Jus wife, and in part Creates a term for years, to take place from the d iy of hid 
m death, in truft for railing funis of money to d.fthargc his debts, 

temfor pay- in fuch manner as the wife Ihould dtrcdl;. 

owntofdebuto 

take place from the day nf hit deadi. 

The queftion is, Whether the wife is intitled to have her 
eftate for life difeharged of the term. 

The term, tho' Notwitliftaiiding the tell.uoT liab in the outfet of his will given 

fubfc«iuent,^l eftate for life, yet I am of opinion die term, tho’ fuh- 

wlfe’i i^ue fer fcquent, iliall take place of the wife’s eftate for life, and it is 
life, efpecuiiy aa plain it was his intention it (Iiould be fo, by making ufc of thefe 
fer*raifin* mo^ words, the term to take place from t^e day of Us death (l), and it is 
ney. Itisim- immaterial how a teftator plates the feveral devifoin a will, 
material how a becaufe the whole muft be conllrued together, fo as to make 
A^kverJ *e»i- confiftent, and here it is not fubjc^l to a bare and naked term 
fciinawili, be-only, wluch might have admitted of fome doubt, but to the 
muft ^ money for diftharging the teftator’s debts, 

cd tor ether, fo * the words that follow, in fuch manner as his wife JIkuUI dt- 
aa to make it reBf do not intend the wife flull have a }>owcr of exempting 
c^ftent (i). eftate for life, but only that flie may raife it in the molt 
L 4 *® J convenient method, either by mortgage, or otherw'ife. 

His Lordfliip decreed. If the pcrfonal eftate of M'’dliam Ri^ 
dout is not fulTicient to pay his debts, that the trullecs (liould 
fell the term of 2oco years to make good fuch dcliciency. 

(i) Sed V-veiaU v. Half/ituy, z P. W. any notice of the point here made, but 
151. Wnrfdey v. Glemmules z VeJ. 333. directs the fale of the aooo years urm 
Biovun'v- Jones, antCt 188. gemrally, as mentioned in the decree 

(z) Thefe words do not appear in the here Hated. 

Regiller*s book: nor does the deaee take 


A%the 3d, 
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Blotch and Agnis, in behalf of themfelves, and all "I pi.;,,,;*-, 
otlier Creditors of Francis Elltot decezfed, J 


Wilder and others. Defendants. 

Cafe 190. 

A tefemet de- R ANC IS Elliot being indebAd to the plaintiffs by bond 
note, and to feveral other perfons, and being feifed in fee 
fold divers lands, part freehold, and part copyhold, and of a con- 

^ paymeocof ftdeniblc pcrfonal eftate, having duly furreudered the copyhold. 
Ills debts, and 

gjywBt* tlie defendant executor} the pcrfonal ell ite not bring fofficirnt, a bill brought by bond and note 
iHNiioitof the teflesor, to be p«d their desnend^out ot die icmI eftate. The queftito, Whether the 
pRe$utoccMfeUtb«fomo, as the teftator had girenit generally to be fold, witlwutdiiccUi gw.M (houlaiell. 

made 



wade liis will, and thereby devlfed all his real and perfonal 
«llatc, whether freehold or copyhold, to be fold for payment 
of his debts, and appointed the defendants Wilder and Aptis 
executors; Wilder alone proved the will, and took upon him 
tlie execution thereof, and the perfonal eftatc not being fuffici* 
ent to pay his debts, the plaintilft bring their bill to be paid their 
refpe£Vive demands out of the teftator’s real eftatc. 

'riie defendants admit tlie will, but Wilder die executor 
fubmits it to the court,' whether he can fafely proceed to a fale of 
tlie eftatc, in regard the teftator had only given it to be fold 
generally, witliout dirc6fing who fliould fell the fame. 

Mr. Fazakerly iniifted the executor ought to feU, and for this 
purpofe cited, 2 Jo, 25. 2 Leon. 22c. 

Lard Chnucelhr r I am of opinion, that money arifing from ^ 
the file of lauds devifed to an executor for that purpofe, or 
which the executor is impowered to fell, are legal afictsinhis afTetsinthe 
hands, and adminillrable as fuch (i), and fuch money, i^c. be- ** 

ing allots likewife in die fame manner in the prefent cafe, it is a 
very roafonable conllruction, that the executor fliould be the 
pcrfoii who fliould make the file } and therefore I decree that in 
cafe tlie pcrfoml eftate fliould not be fulficient to pay the debts 
and legacies, that then die real eftate of the teftator, both free- 
liold and copyhold, fliall be fold, and likewife that the executors 
and the heir ihall join in the fale, and all other proper pardcs as 
die Mailer fliall direcl (2). 

(l) In Nni'to'i v. Brnnit, 1 lirt. Cha, 1}3. CLtllisv. Cafiriorn, Free, Cha. 408. 
Rtp. I 55. Lord Jtjurlo'.i' faid, that there Lcwhiv. Okelty, pafi. 2 vol. 50. Htvt- 
mull be a miiUke in the above cafe, for tan v. Beniiet, i Br« Cb«. Rep. 135. 5 ili 
it was always hdd, tha: an cHate devif- v. Piinti, iBro.C'a Rtp 138. in note, 
ei to an executur to fell was Barker v. Bokcler, 1 Bro. C&«. Rep, 14P. 

aficts. Mo<l however ol the oLi calcs in note. Bvjon v. Lineie^rem, Z Bro, 
agree with die above llatcniciit of Lord Cha. Rrp. 94. Notwithftanding it was 
Haiti :ellie'i decilion. Bnnuril v. Car- held in the cafes of Fremault v. Dediret 
rant. Hard. 40,. (.HrliKg v.Let, 1 l'trn. I P. W'T. 430. Plunket V. PenfeUt poft. z 
63. Haii'k,r V. Buikl.v^d, 2 f'erii. 106. vol. 293, and Jlllan v. Heberf 2 Stra, 
(vrares v. PaiseU, 2 f'-ru. 248. Ami. 1270, that where lands charged tt-ith the 
2 I'ira. 405. CutUrhiuk v. Smith, Free, payment of debts defend to the heir at 
C'>a. lay. Bukbam v. Frcim.an. Pre. law, they arc leial aflets, bccaiiie the 

CJ.K1 i j 6. v, De^. 2 F. ly. 4 16. df/cent is not Ineleii, as it would be in a 

lIWLi V. ^/eage>, z'P. W 3 13 . But devife to a.//ra>(;fr. yet thaidaflrine was 
it fccffis «;:u to be liulcd, that cxpielily exploded in Hargrave v. Ti»» 

where a power is given to evecucors cal. i Biv. Cha. Rep. tiote. And 

to fi ll lands (whether that power be in Bat/an v. Liiulrgrcca, 1 Bro, Cha. Rep, 
naked or etujkJ -oh/w an inftrijl, wherher 94. Lord Thto'Lw f»id, ihat a devile to 
it be referved to them a'iui thc:r ht:rs, cr an heir to fell would make the produM 
merely to them tiuafi executor'*), the equitable affets ; and a chortle is a devifi 
Jiiads fubjed to fuch power will be con- pro tamo. See Gilpin's Cafe, Cre. Car, 
iijered as afteded by a trad, the cxecu- idl. In what cafes an equity of redemp* 
•tors as trujices, and the monies ariling by tion Ihall be legal or equitable aflets ; See 
tl»c f.tle as equimble ailets. Hnkjon v. Plunket v. Penjon^ p'fi. 2 vol. 29O. 
Jdltbam^ I'mh 196. Aim. z rent. (2) Reg, Lib, A, ijij.fel* 
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It was agreed in this cafei that where lands are devlfed to 
tr-iflivs to be fold for payment of debts* and the heir atjaw is 
an infant, he has no day given him to (hew caufc on his coming 
oi age 5 otherwife where there is no devife of lands exprcfsly to 
any particular perfon, for in that cafe he has; and this heirg 
one of ihefe cafes, his Lordfliip directed the infant th/ culiom- 
arv heir of the copyhold premiiles to join In tl.c file thereof on 
ar.’.’.ig ;i, unhfs within fix months alter he fliall attain 
fueh age, he fiv 1 t. i.ue lo the contrary, and the pur- 

c’'afer of the copyiioivl ui tlic mean time to hold and enjoy the 
fame. 

perfon, it U otherwife. 


-Blotch v. 

WiLOEie. 

Where I.inui 
■re dsjii>ii to 
truftce* to 
be i J.t for 
pa^ni' "t ’I 
di'oi , •’’0 

hr 

he li IS I'll) d y 
u> c.iule 
whon hr comes 
vl' Jf. j hut if 
th* l..nd .»:c 
not d -vil d to 
a ly p^tti.ulur 


Ki/i’e^her tbt 

aift, .739. 


Bateman v. Bateman and Others. 


Cafe TOt» 

^prn'’.ii ‘"\ t c 
will n. 
th<it if ti:» \ I - 
fon-il etl • md 
hoi'.f- .iiu la .ds 
at a', lhaulii 
not pa) hi$ 
debt:, iluii liis 

executors ii 'Vin 
the Uiae o. 
hi; CO yhoid 


ROBERT Bateman by his will taking notice that he w'as 
fi.il'.vl of a rypyiiold, and that he had furre .itlcn d the fame 
£0 ilic life of Ills will, dircdls that the laid copyb'-ltl Ihuuld rc- 
inair., one tiiivd to his wife for iilc, and the otKr two thirds to 
his ion, paying to his two daiighicrs 150/. a-picce at 21, hut 
by a latter claai’e in the will, fays, Pravidedt that if my perfi)nal 
eilaie, .tiiii iiiy lioufe and lands at IP''. Ihould not pay my debts, 
then my executors to raife the fame out of my faid copyhold 
premill -s. 


prentaits. 

The rents not 
being luhUicnt 
todifcniigeiho 
teftetor's iltol!., 
theft Wb>'d.i will 
^ive the tiuftct-s 
a power lO f.II 
the ovyludl 
l«)d. to fati.fy 
hUi..tciiiio:i cf 
payjn£ hit Jebb. 


Lord Chancellor: The queflion is. Whether this latter devife 
will iniitle the executors to fell the copyboid <flaics, and 1 am 
of u, iuion it will, for as the rents arc not near enough to dif- 
charge tcft.itor’s deb^s, thefc words will give the trullees a 
power to Icll, to fatiefy the teftator’s intention of paying his 
debts: therefore let an account be taken of the rents and profits 
of the copyhold ciUie, tlevilod by the will of Kehert Batman for 
payment of his debts; and if there is not fuiTicient to pay his 
debts, I do decree that the copyhold ejlaie be foldy and the money 
ariling by I'uch fale be applied towards fatisfadlion of what (hall 
be found due (i). 


(1) Rep;i Lib. A. i~^^ fol. 259. The 
tefiaror upon his marriage had fettled 
fome freehold lands upon his wife and 
children, and, covenanted, that they 
were tree from incumbrances. It hap¬ 
pened however, that thefe lands were 
inbjeA to a prior mortgage* Decreed 


that the plaintiffs are intitled to have the 
fettlea eilate exonerated of the mortgage 
out of the prrfonal eflate and npyhtld 
effate devifed for payment of deb's. PU* 
Gidtou V. Uamotk, fofi. z vol. 424, 427. 
430, and notes. 
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(C) Of Executorj Devifes of Lands of Inheritance, 


Michaelmas Term, 1737. 


Hayward v. Stillingfeet, 


ER Hayward fcnior by his will gave the fum of Cafe I92, 
550/. between his tlirce daughters payable within 4 years g ^jjj 
after his deceafe in manner therein mentioned, and then devifes his gave 100/. to 
lands, in trull for a term of 99 years, with a power to raife a Jefs •••“shter 
term upon this fpeeial trull and confidence, that if his wife 4;r/**bc^ ca 
fhould within 4 years after his deceafe pay olF, or fecure to be twoothenfoigh- 
paid, the laid fum of 5;o/. to the faid trullecs, for the benefit of 
his faid daughters, then he gives all his lands to his wife for her intrufttbra 
life, and after her death to Pi^alier Hayward l)is fon, and his heirs «raiof99ye»n, 
male and female, and for want of fuch ilfuc, to tellators own heirs JL'fe riefTitraa 
for ever, the faiil terni to wait on the inheritance, and the truf- upon eufi, that 
tecs to convey over as aforefaid, and the fortune of each daugh- 
ter upon her death before marriage to go to the furvivor. 4yea„ paj 

the 550/. then 

the Unilf to gc. to her for lir-, and afterhor death to IV. H, his fon and his heirs male and female, ani 
for want uf fuch itrur, to him and hit heir^ fur cv”'- 


Thi, is .1 conditional limitation in the wife, taking place as an caecutor) devife, and the freehold 
deferuded to .he ion ai heir at bw to the teft itor, till the 4 years were rlapfed, or hia wife had per« 
fuimeu the condition, .is a part ot ihc iiilit ritance uiulifpofed of, and hy tltisoevife the fon had agoud 
eftate tail in the inheritance, rxpcftaiii uii ihc cietcrtuinatiOB ot the term of 99 years. 


The wife did not pay the money. 

And ftunc years ago a bill was brought againll IValte - Hay» 
ward the father of the plaintiff, for the 550 /. and a decree was 
nividc for the file, and after the payment of this fum, the ri-l-due 
was to be laid out for the benefit of Walter Hayward then an in¬ 
fant, and father to the plaintilf. The ellate was accordingly fold 
to hlrsi. Sti/iiagfeet for 610/. tlic 550/. firll paid oll^ and the 
refidue applied according to the decree. 

The plaintiff’s fatlier when he came of age, in confideration 
of his confirming the purchafe to Mrs. S/il/ingdeett and con¬ 
veying the remainder of the term, to prevent the merging 
thereof, to truilecs appointed by her, received the (So/, being 
the refidue after the fum of 550/. raifed, and paid to the 
daughters. 

Mrs. StiUlngfeet devifes the ef ate to the defendant in fee. 

The prefent bill is brought by the grandfon of the teftator, 
and heir at law of the fon, for the reverfion of the inheritance 
alter the term for 99 years, and for an account of what timber 
h s been cut down, and for an injun£lion to Hay wade for the 
future, and for the delivery of the deeds and writings, and for 
an aifignment of the faid term, againll the defendant the devifee 
of the purchafer of term, and inheritance from the plaintiff's 
father, the fon of die teilator, there being no fine levied to the 

£ e 4 pur- 





Dtnifinv. 


piATyvAip V. purchafer by WaUtr Hayward (i), and (he having notice, at thtt 

purchafc, of tlic eftate tail. 

Mr. Brown for the plaintiff infiftcd, that this is not fuch a 
( 423 3 precedent couditioh with rcfpeft to the eftate tail, as muft be 
performed by the tenant in tail, before he can be intitled, but at 
nicft a charge only upon the f.ftatc. 

That the teftator, in confequence of his wife’s paying thp 
550/. gave her aneilate for life, and if Are did not pay it, could 
never intend that the fon Arould not have the eAate upon paying 
this 550/. 

A term of 99 years created, with a remainder over, if the te¬ 
nant For life paid not the 550/. is a refufal of this eAate, and 
it ihall not go ov<.r to the remainder man. 

The trultces have a power to raife it by fale or mortgage of all 
or part ot the eflatt, and after the money was raifed, they were 
to allign over the truA, either at the requcll of the wife, or 
the ton. 

If the wife Arould not requcA, then at the requeft of the fon, 
which liiews plainly, that the father had {Kovided for the con¬ 
tingency of the mother’s not paying. 

The intention of the teAator was, that the money Aiould be 
raifed at all events, and to make a coniplcat fcttlemein of his 
whole ellate. 

It is not pretended by the defendant, that there has been a 
fine levied, or recovery TuAcred of this cAnte, bur only a cove¬ 
nant by the plaintiiV’s father, who fold it to levy a f.ne, and no 
povcniint by tenant in tail can bind the iAue in tail (2). 

Mr. Atlorne\' General tor the defendant. 

1 have often heard it laid down here, that this court W'ill not 
entertain a hill, where the demand is under 10/. and the plain- 
tiA's own witneAcs do not pretend to fay that the timber cqt 
(down amounts to more than 30/. in value. 

Tlie father of the plaintiff conveyed tire cAate to a fair and 
hnd fide purrhafer, and therefore t|ie plalntiA' who is a mere 
volunteer, claiming under a perfon wlio might have barred 
him by a fine, Ihall nut overturn a purchaA; for a valuable 
conlideration. 

The whole inhcpit.ir.ee of the eAate was fold for 660/. can it 
be faid then that the wife had any benefit from an cAate fur life, 
chargeable with 550/. where the w hole inheritance is worth but 
j66o/. fo that it appears plainly to be the intention of the teAa¬ 
tor, to make a provifion for his daughter, without regarding any 
of the limitations pf tins eAate. 


(t) Bat there was a covenant to levy 
a fine. Bote. The conveyance of the 
revcrfion was for 275/. over and above 
the6;o/. the pur.:bare money of the 
term. 

.]^) So Stapleton y. Stapleton^ ante 10. 

Cafe, t re/, t Vi/, 634. 
jSut where a tenant in :aU diade 


a conveyance, and covenanted forfurtlxr 
affuranee^ and then became a bankrupt, 
fuch covenant was held to bind the lands 
in'the hands of the aJignees. Etlwanh 
V. Appltbee* % Bto.' Coa. Rep, 65 a. in 
note. See Sutton v. Stoncy 2 vol. 
lot. note 3. 

«? 
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He then called for the deed in which the plaintlfPs father con- Hatwakb «. 
Tcycd the eftatc to Mrs. StUiingfieet the purchal'er, and read out Sfinma- 
of it the covenant on the part of the feller, to levy a fine in the 
term following. 

He concluded with fitying, that the efiate for life to the wife, 
and all the efiates concomitant upon it, depended on a contin¬ 
gency, the payment of the 550/. and as that was not paid, the 
limitations cannot be faid to have taken place. 

Lord Chancellor : The only queilion is upon the title, and [ 424 J 
when that is determined, the decree as to the matters prayed by 
the bill will follow of cor.rfe, and it depends upon the limitations 
in the will of old Waiter Hayward. 

He plainly declares his intention in the beginning, to difpofe 
of his whole eftatc at all events, after this he gives to his three 
daughters 550/. to be paid out of his lands in Cranhurny and 
then appoints the manner of raifing it, and fays, if his wife pay 
the 550/. within four years after his deceafe, then he gives her 
an eftatc for life, out of the inheritance of his land. 

If it be a condition, it is infifted it is annexed to the term for 
99 years, and that he inieiulcd to give his wife an eftatc in the 
tcim, but I think this cannot be fo conftrued contrary to the 
words, fortho* it is ankwardly expreffed, yet he meant to carve 
an eftatc for life out of the inheritance of the eftatc, and not out 
of the term. 

The queilion is, Whether the words of payment amount to 
a condition, or a limitation, and whether a condition precedent 
or fubfequent ? 

Now I tliink they cannot create a condition fubfequent, for 
the heir at law to whom au cftaie tail Is after given, muft be tlic 
perfem to enter and defeat the condition, becaufc an -ftate of 
freehold cannot ceafe without an entry for a breach of the con¬ 
dition, and here has been no entry, and this would dollroy the 
whole intention of the will, which would not at all ferve the 
plaiutilT, nor c.m it be a condition precedent, for as 1 faid before, 
if there was a breach, no body can take advantage of it but the 
heir at law, for a devifee cannot, and fuch a confttu£lion W'ould 
defeat the eftate tail (1). 

And wherever there is a limitation with remainders oxer, 
made in the woidsof a condition, which would be conftrued as 
a condition, if they could cftecl, it ought to be conftrued as a 
limitation, if they cantrot. 

I am of opinion that this is a conditional limitation in the wife, 
taking place us an executory devife: for it cannot be a contingent 
remainder, for that can never depend upon an eftatc for years, 
but mutt have ^freehold to fupport it. 

And though this is an executory devife to the wife, which 
never took eifefl:, yet the eftate tail to the fon is w'ell limited, 
and took place (2). The 


(1) See I Feam 406. et 4th (z) The principle, that a Kmaiader 
Edit. over shall take efte^, notwithllanding 

tlM 



454 




HATVAHn V. 
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TFio cafe of Scaiift\^o'.d an<l i SalL 259. is in point. 

'J'liis i/citijf an executory tltvil'e, the freeliuld ilefcended totK* 
fon as heir at law to the tcllator, till the four years were elapfed^ 
or his wle hat! j 5 crfi>rmed the cutuliuoii) as a part of the inherit¬ 
ance undirpofcil t'f (t}, and where an eftatc veils by defeeut, it 
can never ilevclt a^.iin. 

It has been infuLd upon for the defendant, that this is a very 
hard cafe .'.oainil him who ciainis untler a purchafer for valuable 
conlIderativ)n, bat if it is a purchafe of an tRate with notice of 
the title, it takes oll'fiom the hardlhip. 

It has been objected too, that the plaintiff conics too early, 
but t]iou!!;h he caii!U)t enter dinin'; the term, yet he may apply to 
this court to prcfeivc the inheritance. 

A furvender of ihe term would not he proper, becaufc it is 
not men ly in the nature of a fccurity, but an abfolute power 
in the trullees to loll the ettue for raifing the daughters’ 
portions. 

Upon the whole, I think by this devife the fon has a good 
tilatc tail in tl e inhcritai.ee, expedant on the determination of 
the term ot 99 years. 

Therefore his Lordfliip decreed a perpetual injundion to flay 
waflt, and the decils and writings that concern the plaintiff’s 
tide to tl.e inheiT.ancc to be fecuted for his benefit (2), and gave 
no coils on cither lide. 


the conditicn annexed to the preceding Ilcnon v. i Durn. y Eaft 346. 

eftate, and on which the reaMiuder is li- I'idi D^o v. Brabant^ 3 Cba. Rep. 
xniicd, ihcdil never aiiic, or Ik perf rm- 393 

ed, isreeogni/id by many i .lies. .Vra.Vfi- (1) So Vaft Cafe, C>o. ETix. 8y8. 
l<>od V. Edge, I l\alk 229. v. Ci^it v. Ct-rcj 2 P. If 28. Htfkins v. 

I Pq. 24; Ho;kins H'-fhns, Ca. temp. Talk. 44. If'ig V. 

Hopkins, Ca. te'r.p. 'L. lk. 44. jindir.t.s I'' >;\t artr^Sz. Ttevaiiian m. Phian, Z 

V. Fulham, 2 fiira. IC92. I ^V/. 421. Ve] 430. Bt .loci v. Stents, zFrJ.^ll. 

S. C. I iPilf. 107. S. C. 3 B:ar. 1O24. S^e Smtth V. Nr.aqert, jejl. z vol. 344. 

S. C. Cti!lier\. H'ieht, I Il’ilj'. icj. 476. 

zStra. 1093. C. I Vrf e/i. S. C. (2) Except the aflignments of the (aid 
iP/g Y. Hlg, ante 382. F.r.r,er.'i.u v, tci ni of 99 years. His Lorddtip allb de- 
Fonnereau, pjl. 3 vol. '315. Av hn v. creed, mat the plaintiff was intitlcd to 
Ward, 1 P'r/. Pru.iford v. Fdy, the inheritance expectant on the faid 

Doug. 6j. I’tatluM V. Bill, Cowp. 40. tcim. Reg. Lib. A. 1737. ^ 7 ^* 


(D) TPlsere a Devife Jball or fljall mt be in SaiisfaSlion of a 

Thing due* 

May the 19th, 1738. Eallcr Term. 

I 

t 

^4 Heather v. Rider, 

Cafe 102. "P DW A R D Heather ^ the grandfather of the plaintiff, be- 
' ing feifed in fee of feveral freehold eflates, and likcwtfe 

poflLffed of leafchold eflates, at^ alfo of a confiderable perfonal 

}it> dMighte-, . ... 

and the heirs ot her body ({uartrriy, without any abatemeftt. B. th« furviving executor of A. gmi 
tbthedsttjhtfr^rf ..^.AiMhcrdujghrer, a.i.mnuity of to/, by hii wiU, to be paad ^uart^rly without 
t«yAb'item'.-jiiuucoi''(iisrrcchoUh.iuret «.» IlUb^rn, and if they cti« without ifliie, then to return to the 
his heir j and by iiid>i''fc.n4nt u,-on t-ja will with a pencil, Cays, ** I hope this 40/. willnotbu 
Ihr osotuer 2o/. A.inuiiy,butco ^zuLper «A«.hcr£<chcr left her and herdaughur.'* 

■ 4 '. a eflate, 
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•eftate, by his will bequeathed an annuity of 20/. to his daugh-HEATwr* v. 
tet Anne Hunterfordf and the heirs of her body quarterly, with- ^*‘’‘** 
out any abatement ; and in cafe flte died without ifliie, then to 
his two fons and ^f^iUiniity whom he made his executors. 

WUlinm Heather inicllarc, and left illue AWwfln/thc nlaintitT, 
and three other children. Edward Heather^ the uncle, by his 
will gave an annuity of 20/. to hi*-' fiiltr Anne Hunterfjrd and her 
daughter after her, to be paid quarterly, without any abatement, 
out of hi;, frecliold houfes in Hdhorn ; but in cafe they die with¬ 
out iflue, then the faid 20/. per nnntmiy to return to his ncp!)ew 
the plaintiiF, and gave him befides all his real eftate which he had 
from his father. 

And Dv a codicil fays, “ I hope the 2c/. to my After Wma- 

lerford herein will not be taken f<n- another 20/. a year, l;ut 
“ to fcitlt and confirm the 20/. per annum, her father left her 
“ and her d.i .-liter ; and if they die without ilfue, let it come to 
** my Ivir f d-ii ird H'utLr." 

'1 he codi'. il not exi ruted according to the ftatute of frauds 
and pet juries, for it v. as only an iiidorfement upon the back of 
the wiil, and wirl; a pencil. 

'file .juellion was, Wlicther thefe are to be conlldcrcd as two 
tliilincl; annuities? 


[ -l^'^ J 

Lzrd Chanrelloi-: T!ic teftator’s intention is moft plain, (if ihc Thi imiorf:- 
court can take notice of it) by the indoifement r/..-/ his illler "‘’-■"i' 
fhould ha\c only one anirilty, and that he was only willing to 
confirm and fettle it on a more feeure fund than a iluclatii' ' i.cr- rn> -r^ • or dnni- 


r.iia waitiil-'vtti 


fon d eftate, by charging it on his real eltate, which was not done , . 
by the father's will. 

cuieJ .iccordlng to the of fiv-uli ani ['orjariei. 


If it had been infirted in the will, there could have b-'en no 
doubt', but as nothing can be taken cither to enlarg-’ <»r unni- 
niflr what afTc^lsa real eftate, unlefs It be executed according to 
the Uatute of frauds and perjuries ; and as the teftati'r has not 
complied with the dirctlions of that ftatule, this indorfement 
cannot be of any weight. 

I very jviich quelllon if this laft annnitv can be taken a; a cmftiuiag 
fatisfaflioii of the annuity given by the f.ui.cr’s will, it h- iiig 11 ulsiUcVum for 
charged on a dlftcrcnt fund, and given in another marine i‘ i hii" .iiD.IuT, rtyird 
regard has been always had to the particular circumftaiK-cs, li- 
mitations, and funds out of which legacies are to aiifo: yet 1 tiicV-irricuiir 
think ihc is not intitlcd to both annuities, but not fo much on circnmftunces, 
account of tlic codicil, as by way of exoneration of the perfonal 
eftate of the father. He was tlic only perfon chargeable i’v wbi-.htheiwo 
way of perfonal demand, and might by codicil or tcllanientary f-vi-riilegsciei 
fchedule, which aftedls a perfonal eftate according to the iiile 
in the civil law, ditc£l that in cafe his After fliould take the of n icinti- 
annuity under his will, flie (hould not have it out of his fath,.r’s ‘|®'' 
perfonal eftate, but that his perfonal eftate fhould be diftharg-* 
cd therefrom} and taking it in that light, it docs nut cuntradicl; 

die 
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MsATNtB V. tlie ftatute of frauds and perjuries* and for that reafon his Lord** 
iDxk. fliip altered Sir JV^ty/’s decree (i). 

(i) I’ii. A. 1737. fol. 569. Nncmau V. Ncimaiif l Stv. Cha. Rtf* 
Thii> caic fcems to have been detcrmin* 1E6. 
cd upon the fame principle as that of 


Bi'lliifis 


V. JJthwait. 


I 


Tdruaiftht 
iith, I7i7. 

Ofe 194. 

X. B. «n his 
marridgc in 
1713* i'ettifd 
cxcboqiirr !in- 
fiaide* ibr 99 
}ears* amount* 
jng to 3C0/. 
ftr ana. in tiuit 
to himfttirfi>r 
life* tcmaiiulcr 
to hia wile tur 

lit'e* rcmiinJcr to bi.< clilluren in Tinh mannera« he Ihnuld appoint. ]3y the marriage there was only 
•nechilu* adaugliter. In X. i?. uevi/td all lii* real and pcrfonal eftace to hi* wife and her 

heirs, charged with lo,r,oo.’. a:> a portion for his djughtei, paxahle at tightecii. After the dratii of 
X. X. his wife luakcs her will, and give^ all her real and pcrfonal edate to her daughter and her 
heirs; tut if Jijt £t Icfin jtt wa^ thitif, then to truftres to raife 6cool. fora cha* 

Rty, the reti.luc th'tcof, :f btr d.‘ugb-cr dlt ur.man-'.tti, to the fiftcri of die teftatrix. The daugh¬ 
ter, after the mother’s death, in:trtits the pUIntitf, has ilfue a daughtci, and dies about the age of 
"twenty. The plaintiff, as re;relentttixe of his wife, and in his own light, brings a hill for 
>n account of the real and perfonai eilatc of R. B. and his wife. 


N 1713, on the marrlege of Rupert Btlfinpjlcy with Mary hu 
wife, he made a fcttlemcnt of forae exchequer annuities for 
99 years, to the amount of 300/. p*er atm. in truft for hinifelf 
for life, remainder to his wife for life, remainder to his chil¬ 
dren, in fuch manner as he ihould appoint ; and if no children, 
to his executors, adminiftrators, and afljgns. By this marriage 
there \v.as only one child, Bridget. 


Rupert was likewife feifed of a confidcrable real and pcrfonal 
edute, and in 1720, elevil'ed ail his real and perfonai edate to 
[ 427 ] his wife and her heirs, charged with tlie payment of 10,000/. as 
a portioit for his daughter, payable at the age of 18 years; and 
in cafe his wife diould marry again, that then the ellate lliould 
dand charged with a further fum of 5000/. fur his daughter. 

Soon after the death of Rupert^ Mary made her will, and 
thereby devifed all her real and pcrfonal edate to her daughter 
and her heirs, but in cafe (he Ihoutd die before Jbe vias of age to 
di/pfe thereof then fiic gave the fame to tnidecs for raifmg the 
fum of 6000 /. fur founding an hofpital for feamen*s widows 
at Dryton \ the refidue thereof in cafe her daughter ihould tfic 
unmarried, to go to the liders of the teilatrix of the whole 
blood (1). 

Mary died foon after flic made her will, leaving Bridget hfr 
daughter, an infant between eleven and twelve years of age. 
In a few years after her mother^s death, Bridget marries IplUiam 
BeUaUsy by whom (he Imd one daughter, and died, being tlien 
about the age of twenty. 

The plaimiiF, as adminidrator to his wife, and alfo in his 
own right, together with his infant daughter, bring a bi]l againd 
the iiders of the tedatrix Mary^ and againd the trudees of the 

(i) The words in the Regifttris book “ fidue above the faid 6000/. tobedi- 
, are, ** And in cafe my laid daughter ** vided among my own iiders.** Reg* 
•** ihafl die unmarried my dcure is that lab, A. 17371 tol. 323. 
be buned there, and the re- 


charity. 



Dei'ffei?. 
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charity, pray! 112 an account of the real and pcrfonal eftate of 

ami Ur-WAT-r. 

Lord ChanieUor: Tlie firll point that has heen made in this 
cafe is, Whether Bridget v.ms intitled to thclc annuities under 
the fettlemcnt, tho’ there was no appointment of them to her by 
the father, or whether tlie whole ijiie.rv '11 theu in was not vedul 
in tlie father, and the daughter nor iniitled to ttie t’.;nic without 
an appointment in her favour by the I’aThor. 

I am of opinion the (iau2ht'‘r wa*; intiiledi nnd-T toe fetrlcment 7 "^® 

, , . , ‘•111- - - 1 , JiiH"lvJ uiiJer 

(wlneli was recited to tie niaue in puiii.ancc ul marri ige ari.clus; thei..*:;icmwic 
to the exchequer annuities, as an ini -Tclv veir ’d in her, and •■'tl.ccxe^.-'qaer 
that tlie father had only a ])n\ver relVrved to iilm of making 
fuch difpofition thereof among his eltiiiiren a-, iie thov.^bt pro-'nh'r,sail:hj 
per, and there being only one eliild that l!.e w.; • to 

the whole, and the plaintiff her hulband intitl/d in her 

right (i). ainont;. his 

dim iis hr 

theu^ht prop'T, and I'urt bflsj only .ji-r .}!M, :h' sntiitfd i*Iwle» 


Another point has been made, whether the dcvlfed 

• ,, , ....... ^ devif.-(l by th« 

uJil be taken to be in iatisiaciion or w'.ti oi th« ta- 
tliefe annuities, and fo the annuities be connderod as part of the thcr ti> the 


by tlu father to Bridge/^ ihouli 


fatiier’s perfoiial eftate, which he had a right to difpol'e of by 

his will (2,ft be iiifili'tadian 

of the aiinuicict. 

I am 


(I) So iri::s V. TioJin^inn, 3 B, 9. C'ja. 

9 S. 

{z) The quellion of fatisfa^ion ge¬ 
nerally comes before tiie court upon two 
oc..iiion.s; ill. Where a portion or pro- 
vition is I'cciired to a child by inarriige 
fenIc-metiL or otherwife, and the pareiit 
or perlon ;7 li o gare/i/h afterwanJs by 
will gives the fame child a legacy, with¬ 
out exprefsly direding it to be in fatif- 
fadiun of the portion ; ::uJ zJIy, Where 
a parent or perfon in uco paiMls by 
will beqiicathu a legacy to a child or 
ginndchild, and aftenvards gives a por¬ 
tion to or in^kes a provifion for that 
child or grandchild /./ bis hfe-tini^ 
without exprvliing it to be in lieu of the 
legacy (for it leems, that an exprefs de¬ 
claration or perhaps evLe/ire of the in¬ 
tent will in cither cafe repel the gene¬ 
ra! prcfumptii-.ii). fl.it' Cmbhirt v. Ptn- 
co:if 2 f'rrn. 593. Ginres v. lio'd, gvji. 
509. Rojcejel! V. litM/ut, /«>./}, 3 vol. 77. 
Debtee v. Manat 2 Bro. Cba. R '/>. lb5. 
Eiii/on V. Coukfon, 2 Bro. Cba. Re/>. 307. 
3 Jire, Cba. R '/>. 61. S. C. As there are 
cafes exprcfsly upon both thcle points, 
they ihuul'i be coaftdered feparaiciy. 


Wiih to the^^' the general rule 
5.-, if '.n- l.ilUT piovilionbc as great as, 
cr giCMirr than th** former portion or 
p'ovilion, then it i com pleat faiisfac- 
tion ; if not fo great, then a fatisfaction 
fra IJ-it this r de only applies, 

ivhere the A';■'.(«<■/// legacy or proviljon 
is attended with the fame degree of «r- 
itiiuty as the portion. RUisv. 

BLi., 2 Cba. Rei. i 5 i. ^'j/on V. 

2 fern. 255. Tbomas v. K-ym^p, 2 
Urn. 349. Jh uea w H 'i’/itt 2 fl>n. . 
43y. li-rnv. Jlr-'t, zfei K.l^^. 
foU- Ctnxvaji, Bam. Cba. IjJ. 

Cot'by V. toA/Vv, 1 /*, if, 14.7. H'ariiH v, 
ii'arrrn, I Br-t. Cba. Rty. J05. .//ti- 

iwrib w. J'h:L' 9 r:b, 1 Bro. Cba. ReH.^Of, 
(note), /fy/u V. /nJ.-, i B>o. Cba. Bef, 
509. (note). Swr'jlt v. i 

Bro. Ch.t, Rt:>. 409. (note). Ftncb v. 
i'irib, 4. B:0. Cba. R.'p. 3S. So thU 
rule (as a:fo the rule, which governs the 
fecund ii'jiame above alluded to} is onliy 
applicable to cafes, where r.he latter pro* 
viliun is of the fame taiiart {eju^em 
nerij) with the former. Goori/eilrw v, 
Bnnbtn, 2 Urn, 298. Ray v. Biaabefe, 
a Cba. Ref. 159, Beli<ib't ?. UrbxaUt 
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■ BcttASTSV. 

Uthwatt. 
Tho* the cca:t 
leans agaii.ft 
ilottbte poru>inS| 
yctrrgud isuft 
be had to ui- 
cun'.ft.:necs } as 
whci’ thrrf is 
an f 1 .t it fon, or 
inort c ‘.ildrcn 
and the demand 
vrould be to 
their prejudice. 


I am of opinion it cannot be taken to be in fatisfaflion* but 
that Bridjet is intitled to both as a double portion; and though 
tliere are a great many cifes where the court inclines againlt 
rhem, yet regard is always to l^e had to the circuniftances of the 
cafe: As for inftaiicc, where there is an cldeil fon or more cljil- 
(Iren, and the demand is mat/c of fuch double portion to their 
prejudice; but it is otlierwiic here, the cafe of an only child, 
and the queftion, whether tlfis fliall be implied a fetisfaftion, 
when it is not fo exprcilcd by the father. 

but here it is an only child. 


The thing given rcfpc^l to the doclrinc of fatisfafHons, wJien a bequeft is 
muft'terfri'ie *^^*^*" ^ fatisfaaion hrr money before due, the 

liuncnature, 'nJ attended wiih tlie fame n-rtainty, as that in lieu of uhicli it U given, and land is no 
£iti.<f..Aion tor money, net \irt wrju and tho'they ai e both of the fame nature here, ycr the legacy 
of io,coo/. is lubjefi lo a eontintiency of her arriving at }8, .nd amcic cuiuingcney lhall not take 
•way apiution abliilutely veiled, eipeciaily in the cafe of an only eliild. 

cr fum, that fum fltall be deemed a f:i- 
ti&faClion of the ll•2:^cy. f/tid v. IJmflt 
2 I'reem. 224. tlJ<; v. AVc//, S Cha. 

Hojit/is V. Jiz'^ttis, i^ret. (.hn. 
263. Ha, top V. l{'hi:wore, P>et. 

541. l P. )r. 681. S.C. 7r7»/.*r;/ V. 
Po-TAffU, z Hern, 11^. f cot tin v. Set,;- 
ton, 1 Stra. 235. Bip^i^Ujion y. Qruoh, 
foft. 2 vol. 48. Burnham v. Phiillps, po/\ 

2 vol. 215. Tapper V. Charkroft^ p-ofi, 2 
vol. 492. If the money lb advanced be 
not equal to the legacy, then it appears, 
that it will be a futisfaftion fro tatJo. 
Hojkins V. liojkins. Free. Cha. 263. Sutni.d 
V. jekyl, pnjl. 2 vol. 5 1 8. The rule only 
extends to portions or monies euHuitlly 
paid, or fee u red to be paid at all r vents; 
and not to thofe fccurcd to be paid up¬ 
on a emtin^rnty. Chapman v. Salt, 2 
Hern, 646. Hale v. Aiion, 2 Cbci, Rtp. 
35. Spinks v. Robins, pojl. z vol. 491. 
Ciarkv. Stru.v/l,fe/ 3 vol. 99. Neither docs 
it extend to a portion given cxprefsly in 
fatisfaaion of a Jiffirent claim ; or to a 
portion given abfolutrlj, when the legacy 
is under certain limitamns. Roome v. 
Roome, fojl 3 vol. 183. Ban^b v. Reed, 

3 Uro. Cba~ Rep. 192. So it is applU 
cable to the cafes of parnitt, or a ptrfon 
in heo parentis, but not lo Jirangrrs. 
Spinks V. Rahim, pe/l. 2 vol. 492. Sbu~ 
dal V. Je’yl, p^fi- 2 vol. 518. Pmvetv. 
Ceaw, 2 /><». Ciea. Rep 500. Where 
the devifc -i of a refanr the rule is inap¬ 
plicable according 10 Farnbam v. Philips^ 
pe/?. 2 vol. 21 5. 

As to farisfaclion of debts, fee Niehol- 
fou V. Jud/on, pafi, % vol. JOO. 


infra 428. Savll/e v. Savilk, pjl, 2 
vol. 458. Grave'S. Earl tf Sttli/btirv, 1 
Bre. Cha. Rtp. 425. Hoimes v. Hulmts, 

1 Bro.Cha. Rep. 555. Forfghtv. Grant, 
HefyiVi. 298. A variance in the 
time of payment (provided both payments 
agree as to certainty) will not alter the 
rule; as if the firil portion be made pay¬ 
able at 21 years, and the fecond pro- 
vifion at 1 3 , £sV. fejfon v. Jef/on, 2 Hem. 
253. Thomas v. Keymijb, 2 Hern. 349. 
Spinks V. Roams, pojl 2 vol. 493. Clark 
V. Sewel, pefi. 3 vol. y8. IHarren v. 
JHarren, 1 Bro. Cha. Rep. 31 o. But this 
laft obfervation ttriilly applies lo faiif-* 
fafiion of portions, and not to fatisfac- 
tlbn of debts. Flicljolls v. Judfon, pojl. Z 
vol. 300, Clark V. Sevsell, pojl. 3 vol. 
96. 98. Ricbatdjha v. Greeje, pojl. 3 
vol. 65. Haynes v. Mieo, i Bro. Cha, 
Rep, 129. Devejev. Ponset. Free. Cha. 

•240, (note.) So 0^ contingent legacy or 
provifion cannot fatisfy an ahjolute por¬ 
tion ; or ntice nrrja. Dufjktd v. Smith, 

2 Herts. 258. Bcilajis v. Utbwatt, fitpra 
426. Jeacock v. Falkntr, 1 Bro. Cha. 
Rep. 29;. Hanhury v. Banbury, 2 Bre. 
Cha. Rep. 352. 529. ^iu/rre whether the 
bequelLof a rejittue is within the rule. 
Rickman 'S. Morgan, I Bro. Cha. Rep. 6 j. 
2 Bro. Cha. Rep. 394. S. C. Ba'et v. 
Beckford, 1 Hef. 519. Alleyn v. Alhvn, 
2 HeJ.^yp. Devejc v. Pontet, Free. Cha. 
240, (not?.) 

' In'regard to the. fecond point the 
tnle feems to be, that where a legacy is 
given to a child, who afterwards upon 
marriage or otherwife receives from the 
tellator in bis life-time the like or a great- 


* _ 



thing given in ratisfa£iion muil be of the fame nature, and at* 
tended with the fame certainty, as the thing in lieu cj whicii it 
is given, and land is not to be taken in fatisfa^ion for money, 
nor money for land. It is true, here they are boi (i of the fame 
nature, both perfonal eilates; but the legacy of ic,oco/. is 
fuhje£^ to a contingency, and not payable unlcfs Bridget fur- 
vived the age of eighteen years, and bel'uics (lie miglit have lived 
till the annuities W'ere run out, as fever..! of the y£.irs were al¬ 
ready gone; and as the ro,ooo/. legacy might never have become 
payable, it will be h.ird to fay that a mere contlngi ncy fliall take 
away a portion abfoltitely veiled, efpcciully in tlie cafe ul an only 
child. If indeed the father had difpofed of tliefe aimultics to 
any other perfun, it might have been a qui-di^ni whvtlier the 
10,000/. ilrould not be taken to be in fati..l.ulion, and v.'lu'ther 
upon thofe circumllances Bridget ought to be allowed to Inllll on 
both-demands ? 

Another queftion is made, whether the huJIiand is intitlect in 
the right of his wife to all the perfonal cll.uc d.:r il’cd to her by 
Aliiry her mother, ia caj'c JJjc jlnull die hj'.'rcjlie is <:/' tire ts d.f- 
poje thereof? As at tJie age of 14 the might Ifve difpoivd of the 
perfonal cllate, as the law now llands, it mutl be the intcntioii 
of the tell.itrix th.it llie fliould at that age h.ive it abliiluti !y; and 
as fhe made no difpofition, it is proper it Ihoidd go to the huf- 
band, as the reprefentative of his wife, efp-ivialiy as the lived to 
be 20. The wonl thereof muft be contlrued retuhmh fngvhi 
fnguliit as it is applied to the perfonal or re.;l ertate ; and with 
regard to the latter devifed by the mother’s will, the lui(band’s 
claim of tenancy, by the curtefy therein, is not to be ui]'port¬ 
ed, in regard Bridget died before fix* was in a capacity ot di:'- 
pofing of the real etlate, and the contingeney thtreforc Imppen- 
ing on which the 6000I. was given to the charity, that inuii 
take place. 


BsLeAttf vb 

Uthwatt. 


As s rierdsa at 
the a;;;e of *4 
ii.ay uifj'ofi: of 
eliate^ 

■ts tholjwnow 
ftand-., the 
djijjhti-i- waa 
intiiled .:r 'iiat 
age to all the 
pt-rfonjJ (if jte 
d'.-vitud CO her 
Uy liorntotbers 
and as Ihe made 
no dirpufiiion, 
it will go to 
lh<- hiilhand. 

The waiilibertif 
mult be con. 
iti'usd reJdtnJt 

a. applied to 
peilonal iw real 

(It itu 


But then it has been faid a queftion might lx; made as to tlie 
furplus of the real eftatc; after the charity provided for j the 
words are, ^he ref due theretf, in cafe her diinghters fsould die un¬ 
married, iogo to ihe tefatrix*sfijlets, l^c. And 1 think that might 
go to Bridget, and fo to the plaintilF her hufb.-iiul, as tenant by 
die curtefy j becaufe the words may be taken, tliat if Bridget 
die unmarried, then the refidue to go to the fillers: but as tlu* 
contingency never happened, and as in doubtful cafes the Iicir is 
always to be preferred, Bridget is iiititlcd as heir at law to her 
stother, 

doubtful cafes the heir Is 


The rclidne of 
til.: mother’s 
rt.d eft ice, sfear 
the clurity, 
ill ill go Co the 
dijghter, anl 
fi) to the huf. 

at tenint 
by the curtefy, 
a: the contiii. 
geniy on whicSi 
it is g.ven over 
has never hap. 
pi-ned, ynd in 
to be preferrei. 


His Lordjhtp declared that the plaintift^ as aclminiftrator of Q 42^ ]] 
his late wife, was intitled to the refiduc of the perfonal eilate 
of her mother, and to an account of the perfonal eftatc of Ru¬ 
pert Billingfey her father; and if the perfonal eftate be not 
fufticient to pay the 10,000/. it fli.dl be confidered as a charge 
upon his real eftate. He direlElcd the long annuities to be aftign- 
cd to die plaintiff, as adminiftrator of his wife j and.as to the 

real 



SittAiitv. real cftatc dc\’ifcd hy Ritpeti Billw^ey to Mary Ws wife, and 
VticwATT. afterwards dcvifcd by the will of Mary^ declared the fame Hable 
to anfwcr the 6000 /. given to charitable ufes, abd fubje£^ there¬ 
to, the plaintiff is intitled to it for his life as tenant by the curtefy, 
and his daughter, after his death, intitled to the real eilate in 
fee (I). 

Vide title Dower and Jointure, 

(i) Reg, Lib. A. 1737. fol. 32^. 


(E) }Vhal Words pafs an EJlatt Tai/. 


May the 2d, 1738. Eaftcr Term. 

Jonathon /w, an Infant, by George Rcoke^ his ) pjajnti^, 
next Tricnd, —— - 5 

John Ivu’t BAficldj Strange t Bud and George J UgfenJants. 

Cafe ro‘-. NAT HA N hie, the plaintiff’s grandfather, by will, 
jp dated the 7th oi March, 1-717, devifed to his eldcft fon 
by hi* will Jonathan Ivie his manor of Beinford, with the advowfoh thereto 
fen y”fT- belonging for life, remainder _ to his fons" intailmale, Temain- 
tiemteAedm dcr to the teftator’s fon John Ivie for life, without impeach- 
life, remain, ment of waflc, remainder to his fons in tail male, renunnder to 
' td! male,*«-*" plaintiff's father George Ivic/^r I'fe, rchittinder to hu font jit 
nuinder u tcf. tail Male, remainilcr ovcr j and alfo gave to defendants 
■ iK^/Xlift Be/feld, two long annuities of one hundred pounds 

Kiw*iider**w '* each, in trujl as to one for the plaiiifilFs father for life, and 
lu$ fens in tail jjjgn jq (he plaintiff for life, remainder to the iffue male of his 
body, with divers remainders over. And as to the other, in' 
MinGtergt' trujl for liis fon Robert lot life} and in default of iffue male, 

^mJnde'/whls remainder to his iffue 

rmsintaij male, nuilc in tail male, remainder to the fard George Ivie for life, 
remainder over, remainder to the plaintiff for life, remaimler to the plaintiff’s 
male, with divers remainders over; and appointed John 
twohn^aanuU Ivie his executor, who pofleffed the perfonal ellate, togedier 

ties of too/. 

•a«Ji, in tntft u to one for the phiintiiTa fitber fer life, and then to the pbintiiFfor ii ft, remainder to 
the iflue male of hiabudy, wjiuinder over; and tv ttic o:licr, in truft for tcfiator*,foii HrArrrforlife, 
ud in default ofiiliK male, remainder to for life, remainder to his iflue male in tail male,'' 

remainder to (raafjv for life, remaiiidi'r tv the phuntifl''for life, with divers remainders over, andap* 
yotiited yafei hia cxeciitcr, who pofl'eil'cd himfelf of the title deeds of the real eiiaid, and tallies be. 
longiflc to die annuities. - 

JtnathtnJvh Ja dead without iflue, .Reirrr likcwifc without iflue male, and the foa J»bii Ivie, bom 
after icftacoc’s death, it fince dead, and his father has adiniuiftered. 

In 17^0, 7 ''^" joined with in fale of the annuity devifeJ to Cecrrr for 31 <c/. and the pur. 

chafe money was pud to Gitrgt. 

The plaitttilf, the fon of Cecrge, brings his bill to have the deeds and writings rcTithig to the 
teal eftate depofited in court; and as to the annuity devifed to Join and to the platiitifl' in rea 
mnder to have fecurity given for the payment of i., when his iiitereft therein ihouU take cftcdb 
in pofreiHon. 

Anda, to the ocher annuity, to have a fatisfaQlon againft y»lii, for the breach of iruft, in concur, 
nof in the file iheicof to the phuntift''s pn judice, and for an equivalent upon the detth of hii father 

Gmgtlvu. 

with 



Defifftsr. 

with the title deeds to die real, and the tallies and orders be¬ 
longing to the annuities i and in 1720, without the confent of 
the truftces, fubfcribcd tliem all into the ftock of the South~fea 
company. 

Robert Iviff after the death of the teftator, died without 
ifluc male; jemthan Jvie, the teftator’s eldcft fon, died feveral 
years fmee without iflue, and John hne had a fon, who died 
fluce the teftator, and the father has adminiftcred to him, and 
is now without any children. In the year 1720, the truftces 
declining to accept the truft, John joins with liis brother 
Grorgef in the abfolute fale of the annuity devifed to Gecrget 
for 3250/. and all the purchafe-money is accordingly paid to 
George. 

I'he plaintiff infifts, that by the death of Robert^ without 
ifluc male, he is intitlcd to have the lands fettled according to 
the will, and the produce of the long annuities; and there¬ 
fore the bill is brought for an execution of the trufts in the 
will of Jonathan Ivie his grandfather, and that the deeds and 
writings relating to the real eftate may be depofited in court, 
for the mutual benefit of all parties intitlcd thereto, and againft 
his father and his uncle John. As to the annuity devifed to 
John and to plaintiff in remainder, to have fecurity given for 
the payment of this annuity to him, when his intereft therein 
fhbuld take efi'eef in pofleflion; and as to the other annuity, to 
have a l'atiafa(f\ion againft John for the breach of truft in con¬ 
curring in this falc to the prejudice of the plaintiff, and that an 
equivalent might be provided for him to have the benefit of, 
upon the death of his f ither, when the annuity would have come 
to him, if no fuch fale had been made thereof. 

Lord Chancellor was clearly of opinion, that as to the an- Lordann^ 
nuity devifed to Robert, and afterwards to for life, isfe. that ** 

tlicre being words of limitation anncKeil, fuch as would cicate v:fed 
' an eftate tail in the cafe of a real eftate, upon the birth of rhe «nd ifierwinis 
fon of John, the who!.* intereft in remainder, after the dcatli of ***'*’• 

John, veiled in fuch fon, and that the defendant John Ivie is helng words of 
i|bfolutely intitled to that annuity as adminiftrator to his fon, and Jimitationar.- 
fi'hereforc, as to this demand, he ordered the bill fliould ftand “'*f?**“‘^!*** 

the cale of a 

j yf the whole intereft in remainder refted in fiuh l^in { 

and that as odmijiiitiacor to hia fon, is abfolutely intitled to it; and as to this demand, diftniHt 
cd the bill. 

Where a truftee has been corruptly guilty of a breach of truft, the couit will compel fuch truftce t» 
snake fatisfadtion to the utrnbtl; but at to the annuity fold by 7 st»t, as it was at the uillance of 
rcceieed by Geoi;ge, he would not charge Jriit with the price the annuity wta 
fold at, but decreed that Geei^e and Jcig, or one of tlwm, do, ^t their own charge, purchJe an ex* 
u of roo/, a year for 99 years, and afligii the fame to iruftces, to be approved of by 

(he Mailer, and the trufts thereof declared accordirg to the limicaiiuiis ie the wUl. 

^, 0 ^ I P./f^.zgo, Dod 2 vol. 376. Straiten v.‘'Payne, 3 Bro. 

V, Dickei^ia, 8 pi, 25. Butter- Par. Ca. 257. Earl ^ Chatham v. Tct- 

/eldy. Butterfield, i Ay 133.154. Dam bill, 6 Bro. Par. Ca. 430. See Hidg.e9 
V. Pit, Fearue 347. Saltern v. Saitern,pejl. v. Bvjfty, peji, 3 vol. Syt. 

Voi. L Ft 
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Ivfc «. As to tke other demand, he faid, when a truftee had, in s 
corrupt or unfair manner, been guilty of a breach of iruft 
the court will fometimcs compel fuch trudee to make a fatis* 
Fadlion to the utmoii; yet, as Jtkn was induced in this cafe 
to come into a f^le of tliis annuity, at the prcinng indanco 
and requeft of his brother, in order to raife money, and th« 
money was in fa£i: received by George^ he would not charga 
f 43* 3 the defendant *fthn with the price of the annuity, as it then 
fold, but decreed that Gtorgt Ivie and John Ivie^ or one of them, 
do, at their or one of their own charges, purchafe an exche¬ 
quer annuity of too/, a year for 99 years, of the like nature 
and ralue of the exchequer annuity which was fold, and 
aflign the fame to trudecs to be approved of by the Muder, 
and that the truds thereof be declared according to the limi¬ 
tations in the willj and further declared, that it appearing 
by proofs in the caufe, the faid annuity was fo fold at die 
requed of the defendant George IvUy the tenant for life thereof, 
and that the purchafe money came to his own ufe, the defend¬ 
ant Jolm Ivie ought to be indemnified by George from die cx- 
pence he may be put to by being obliged to purchafe fuch 
annuity, and that in cafe John Oiall purchafe fuch annuity 
and adign the fame to fuch trudecs, or (hall be at any ex¬ 
pence ill the purchafe thereof, he (hall be at liberty to pro- 
fecute this decree againd George Ivie in the plaintid’s name, 
to compel George to purchafe fuch annuity, and alhgn the fame 
as aforefaid, in order to oblige George to rclmburfe ^oia die 
principal rnuuey, which (hall have been fo laid out by him, 
in and about the purchafe of fuch exchequer annuity, and the 
intered thereof, and all fuch cxpeiices as he diall have been 
put to as aforefaid; and that till George (hall have fo done. 


fuch growing payments of the annuity which diall be fo pur- 
chafed by yo/m^ as (hall accrue during the life of George IvU, 
be paid to John towards fuch indemnity, and directed the 
defendants George and John to pay the plaintiff his cods as tp 
diis part of the caufe. 

HitLorSAIpie* As to that part of the plaiiitilTs bill which prayed the deeds 
and writiags of the real edate, which were in the hands of 
to tenant for life, might, for the better fecurity of the 

deputed in plaintiff, in whom the inheritance was lodged, be taken out 
of his hands and depofited in court, his Lordlbip agreed this 
iiitereftiathe Common practice ui die cafe of a remamder-man» 

reaieftatewu whofe intercft was expedant on a mere tenancy for life} but 
** ® contingent limitation here to' ail the fons of 

it never done and after that an edate for life in George the plaintKPs 

but in ^e ufe father, he thought the plaintifPs intered too remote to war- 
^ fuch a proceeding, and that, as fuch limitations are ex- 
teri^^i^ea. tTcftiely frequent, if fuch a pradice (houid be fuflered to pre- 
ten ' fcjfife title-deeds of half tlte edates in the kingdom might be 

' brought Into court} bolides, in the prefent cafe, the firft tenant 


it never done 
but in Oie cafe 
of a remainder- 


'^) Vide htrihempjler v. Lord Pon^ 
f, jimi, 154. Souibbg v. Stoneboujty 


2 Vef. Clt. Ford V. Pettirgt Vef. junior, 
72,77, Smitk'itUfke, foji. 3 vol, 382. 

for 



for life is not the heir at law, but takes by the will as well as the I’** •*' 
remainder-man, fo that there is no danger of deftroying the ***** 
deeds, as^ there might be in cafe he was heir, in order to better 
his eftate, and as there is no precedent for any thing of this 
kind, he declared he would not make one; and therefore, 
as to fo much of the plaintifPs bill as fecks to have the 
title deeds depofited in this court, his Lordfliip ordered the 
bill to Hand difmifled (i)» 

(i) Reg. Lih. A. I jIf, ftl, 794. 


£a(ler Term, 1738 
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Wyld V. Lewis, 

RICHARD by his will, ** devifed to his wife Cafe lotTi 

*■ “ Eiiznbetht now the wife of the defendant, all his lands, s. c. poft. 3 * 
“ tsfc, not fettled in jointure generally,” and then follow thefe voi.785. dtsd. 
words, If it (hall happen that my faid wife ElizabethJimll have 
“ m Jon mr daughter by me begotten on the body of the faid 

•• Elizabeth ami for want of fueh ijfue^ then the faiil premilles to bnh, all hit 

“ return to my brother John Wyld^ if he lhall be then living, 

" and his heirs for ever, only paying to his two brothers {A. and ture, andAcn 

** B.) the fum of 150/. within one year after thedcccafe of the %-'»if 

•• m EtMr 

tar daughter by 

me, fur want of (iieh iflue, the faid premiiTes to ri^turn to my brother (the plaintiff) if he fhall 
be then living, and his heirs for ever, paying UiA.ani S. 150/. within a year alter Elixaiitb't 
death. 

Decreed to be an ellatr till in Eiiaiabttb, becaufe where preceding words are proper to create u 
iftatc toil, the legal operation of them cannot be controulcd by fubfeijnent provifions (i)> 


Elizabeth had a daughter born after the death of the teftator, 
and fince dead. The bill was now brought by John JVyld, the 
brother of the tedator, and who is likewife his heir at law, to 
reitrain the defendants from committing waile; and the queftion 
was, Whateftate Elizabeth took by the will, whctlier in tail, or 
for life only ? 

Mr. Brown for the plaintiff infifted Ihe took for life only, 
that the words in the will {if fbe has no fin or daughter) would 
certainly not raife an eftate tail by implication, and the fub- 
foquent words {for want of fueh i(fue) will not enlarge the eftate, 
the word {fueh) reltraining the word {ijfue) to mean ovX'f fueh fin 
cr daughter ; that the word ijfue received fueh a reftrained con- 
ftruftion for the fame reafon, in the cafe of Popham v. Banfeld^ 

Salk, 236. Jhr there the devije was to A. for life, remainder to the 
firjlfin ef A. in tail male, and fo on to the tenth fin,and ifk. die with- 

• (I) Seecafe, 9 C®. lay. h. AfiUy, i Bmr, See alfo- Rebmjt» 

Baufitld V. Popbam, 1 P, IV. 56. Black- v. Rubinjon, yofi. 3 vol. 736. 

,Ar» Vi Bdghy, i P. IV. 605. Evans v. 

?f2 
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rtmainder over \ it was inffed A. bad an tJlaU iaif, 
**“' but the court held otherwifct and cotifirued the words, dying without 
ijfue male, d dyhtg without fuel) ijpie male. 

That it was the intent of the teilatorj tliat Elizabeth (huuld 
take for life only, appears farther fiom the limitation in die 
will to Johsi, if heJbould be then living fo like wife from the di- 
rc£lion for paying die money within a year, and to the two 
brothers, particularly naming them, which provifions feem to 
imply plainly an intention in the teftator, that the eftate of 
John ^ould commence, if at all, on the death of lUkabetb, 
and was not intended to wait till an eftate tail fliould be fpent. 
That the limitation here to John was merely contingent, and 
fuch contingency never happening, bccaufe Elizabeth had a 
daughter, the pUintift’ John docs not claim U’.ulet this devife, 
C 433 J ^**^**^ ** teftator, is intitlcd to the reverfion iu 

fee expodaiit on the eftate for life, limited to the wife under 
the will. 

Mr. Eazaherley e centra. To prove diis an eftate tail, cited 
Neiiion V. Barnardine, Moore 127. and Byfielil'a cafe, i/. 7 . 
42 & 43 £//=• cited by Hde Chief JiilUce, in A'i'/g v. Milling, 
I Feutr. 231. there tie devife vias fo A. and if he .lies, not l.auing .1 
fori, then to remain to the heirs of the tijlator. S:n was there taken 
to be iifed as notnen colleclivum, and held an entail. He li!;c- 
wife cited 2 Vertu 766. Piubury v. Ellin, it ii i'.iid there, if/c 
die, not having a fon, that thefe words create an eftale tail. 
To inforce this conftruflioa, Mr. Fnzalcrley infilled on the ab- 
furdity which would oilierwife follow, iliat foppoGng Elizabeth 
not tenant in tail, but for life only, v/ilh a contingent limitation 
to any fon or d.iughtcr of heir’s, if fuch fon or daughter Ihould 
die in the life of the mother, though leaving iflue, fuch ifl'uc 
could never take within the w'ords of the will, wliicli can never 
be prefumed to be the intent of the teftator. 

Mr. Wilbraham on tlic fame fide, faid in tlie cafe of Pojtham 
V, Bamjield, the foundation the court u’ent on in conftruing that 
an eftate for life only mms the exprefs devife for life to the ftrll 
devifee, for the words are, thcic is a mighty diflerciicc bc- 
** tween a devife to A. and if he die without iiiiie, to B, and 
** a devife to A, for life, and if he die without iftiic then 
** to B,'* 

Mr. Brown iu reply faid, if the teftator by his will had made 
a certain and abfolute difpofition of the wliole fee, the objedion 
tliat die grandchildren would by diis conftrudion he excluded, 
would be ftrong agaiuft us, but here a contingent difpofitioii 
only, is made of the inheritance to John, which contingency has 
not ta^n eiled, and the eftate delccnds as was intended by the 
teftator, if fuch contingency iliould not happen, fo diat no 
<xclufion of the grandchildren could poflibly be. 

Lord Chancellor: It feems clear from the words of the will 
(a to all ray worldly eftate) which introduce the difpofing part of 
the will, that the teftator intended to make an ablblute dif' 
pofjtion of his whole eftate by hU will, and not fulTcr any part 
to^feend a« uadifpofed efjf in cafe of any contingency '} and 

ai 



De&fTed. 


^Si 


as lie infended a difpofltion of the whole by his will, the ob- Wym v. 

jcdlion that the granclcliildrcn by this conftru^liion are liable to 

be excludeiU is a very ilrong argument for conftruhig this an 

edate tail, ami the inclination to avoid this abfurdity has been 

the principal reafon for conllruing words of the fingular number, 

and wh'.fh arc properly deferiptive of particular perlbns only, in 

a collective fenfe, as including the delcemlants of the firft taker, 

and was the governing reafon, in the cafes of Dubher v. Tro/- 

/opfi), in li, R, and S/mw and Weigh (2), 28th of April 1729, 

in Dorn. Proct Eq, Caf. Abr, 185. The cafe cited in Vetilris is 

full as llrong as the prefent j here is no ditt'crencc in the con- 

ftru'ftion of rlic devife of a real cUatc, between a provifion, that 

if devifee dies, not having a fon, as it is there, or if the devifec 

has not a fon as here. 

In PopJ.\:m v. liiimJichU an exprefs edate for life is limited to r a-j. 1 
the devifeo, which has always l>a*l a great influence in the con- 
fl ruftion of a will, when the queition has been. Whether tenant 
ftir life, or in tail ? 


«( 


<c 


Great drefs has been laid by the plaintiff’s counfcl upon the 
word fneh, as if it reftvained the word ijfue to mean only fuch 
fon or daughter, and that tlie precedent words, if Elizabeth 
has no fon nor daughter, will not raife an edate tail by impli¬ 
cation ; but in Wild’s cafe, 6 Co, 16. b, it was rcfolvcd, 
** that if A. devifeth his lands to li, and his children or ifl'ue, 
and lie h.ith not any ili’ue at the time of the devife, that the 
fame is an e'latc tail, for the intent of the devifor is nianifcd 
and certain, that his children or iffnes fliould take, and as 
immediate devilces they cannot take, bccaufe they are not 
** in rernni natura and by way of remainder they cannot take, 
“ for tiiat was not his intent, for tlie gift is immediate ; therc- 
“ fore, there fuch words lhall be taken as words of limitation, 
** I'/s. as much as children or iiVuosof his body, for every child 
or illiic ought to be of the body.” And 1 am of opinion 
licre, the words fon or daughter mud be taken in the fame Icidc, 
as having no illlic, and then the word fuh w'ill have no w'cight, 
but will amount to the. fame thing, as if he had faid, for want 
of ifliie, and the words, having no ifl'ue, or dying without iffue, 
have been always conitdcrcd in tlic I'aiuc light, both in law and 
equity. 

The dlrcflion for the payment of the 1^0/. within a year, 
arc very proper circumdances in general to be made ufc of, to 
induce the coiidi'u£tion contended for by the plaintift's, and 
what may feem to imply an intent in the tedator, that the intered 
of John IVyld under the will (hould, if at all, commence on the 
death of Elizabeth^ but if the preceding words are proper to 
create an edate tail, tlie legal opcratk.n of them cannot be con- 
troulcd by thofc fubfequent provifious. The bill muit therefore 
be difmiflcd. 


If EUxektth has 
no fon not 
(Uughier, muft 
Ue underilood 
having no iliue, 
3 uid the words 
for want of fuch 
iliue, amount M 
the lame, as if 
he had faid tor 
want of fuch 
iifui- generally. 


(2) 2 Stra. 798. S. C. Ftrtef. Ref, 
58. 


(i) Ahtt\\i, S, C. cited. 
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(F) 0 / Things perfonali as Goods and ChaiteU^ &C. by what 
Dejcription and to whom goad* 

The Attorney General v, Pyle. 


fetr ^ tJie 
a7th, i7jS. 

Cafe 197. ** A Devifes a freehold mcflua«e at Runifard to the charity 
>f. devifesa to Al* fchool there, and din ili. thc rents and profits lhall be 
freehold mef- 
fuage at Rum- 
ffd, to the 
charity fchool 
there, and dl- 
rtfta the rents 
and profits tv be 
applied tor the 
benefit of the 
fchool, ft Lng 
at if Jkall bt tnd'wd with chanty. 

And by the famr will reciting .1 uebt of 1000/. to be owing to hint, gires tlie faid fum to the Coop¬ 
ers C-m piry to build alnis-houfcs. 

The o.-LC devlftJ b> the will, ‘•nftcadof tcco/. amounted to 365/. i6s. yA only. 

The freehold eA.ite being devifcu to a charity, fo long as it continues to be endowed witli chaiiiy, if 
only given quiufqutt and when it ce.fes as a gift of real eftate, it fliall levert for the benefit of the heir 
of tcliator. 

Though the debt devifod by the will amounts only to 365/. ifis. 71/. yet the wrong deferiptien, and 
fming Aort, will not defeat the legacy. 


applied fur the benefit of the fuld fchool, fo long as it Jhall con- 
** tinne to be endmved w-th i hm'i*yf ?nd afterwards he deviles in 
thefc words, Whereat, tl . L- iiOw owing to me from 
•y Steiv-fon and company, now reliding at Cporto^ the 
iiim of loco/. I do litTcby i'.ive the f.i!d inin to the wor- 
(liipful company of the Coopersi to build ulms-Iioufcs at 
Rumford** 


Where aperfen 
gives a debt by 
his will to a cor¬ 
poration, tbry 
may recover it 
in the ecch-fi- 
aftical court. 


[ 43 < 5 ] 


The teftator .ilfo appointed the intcrcil: of the looo/. to be 
paid yearly, in fcvcral proportions, and for feveral purpofes* 
At the time of the teilator’s death, the balance of the account 
from Stephenfoti and company amounted only to 365 /. 16 j. 71/. 
The information was bruuglit at the relation of the Coopers com¬ 
pany, to have the dire£iions of the court with regard to thefe 
devifes, and for the eftabliilimcnt of the charity. 

J.ortl Chancellor : Where a lum of money is given to a cha¬ 
rity, fo Ion;; as it (hall continue to be endowed with charity, it 
is only givv ’i an',ifqi 4 e, and when it ccafes, if it is a gift of real 
e/late, it flull fill! into the inheritance lor the benefit of the 
heir, if pcrlbnal, into the nfdnum. 

Where a perfon gives a debt of looo/. which was due to 
him, to a corporation, it veils in them in law, and they might 
have rceovcicd it in the eccltfiadical court. The only quellion 
that rcinaiiis then, is, as to the trull of this legacy; the general 
intention f>f tiie tefi.Uor was, to give a charity to the town of 
Rnmfird^ aiid the Coopers’ company; but if the trull cannot 
be fatisfied in t’le very terms intended by the tellator, yet a 
wrong del', vipvion and billing Ihovt will nut defeat the legacy (i); 
for there are many cafes wlicrc a truft for charity cannot take 
place accovciing to the llri/.i intent of the tellator, and ftill the 
cliarity llmli not iiitirely f.iil, but the court will dirc£lthe appli- 
cation of it as far ar; the/ can, to carry the intent of the tellator 
into execution, or at leafi. ncartll to the intent; and I will in 
this cafe endeavour to apply the legacies in fuch a manner as 


(i) See Afom v. 3 P. H'. 384, and Dm v. Qeaty, t VeJ- 255. 

wiU 
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^ill be moft agreeable to tlic tcftator’s dcfigny and do therefore The Attoi- 

deelare^ that the rents and profits of the freehold mejfuage at Rum- 

ford ought to he applied to the benefit of the charity fchool at Rumfordy 

fo long as the faid charity filml Jball continue to be endowed with cha^ 

rityx and decree the defendant Lewis, the heir at law of the tejlator^ 

to convey the faid tnefiUage to the olhtr defendants ^ the trujlees tf the 

charity. 

And let the fitm of 365 1 . l6s. 7d. he placed out at interejly and 
let the inter fi ar'fing therefrom be from time to time dijlribnted among 
the alms people belonging to the alms-bottfes of the Coopers* compansy 
for the increafe of their allowance^ over and above what is new ul’» 
lowed them by the donor of the faid alms^honfes. 


(G) What Words pafs a Fee in a WUh 


Sarah Oheefetnatiy Widow, 
Francis PartridgCy Clerk, 


Exceptant. 

Diifmttr tb« 

Refpondent. 6tli, 1739. 


'HO MAS Cheifman hy will dated the aotli of March 1730. 
devifed in the words following, I give to the cliarity fo-hool 
of Tcovillf to be paid 12 months after my deceafe, the full ana 
whole fum of 50/. “ Item, I give unto the Latin fchool, if any 

man ib poiTefred of it, that tcachcth boys, and is richly 


(C 

«( 


grounded in the Latin tongue, the fum of five pounds, to 
be paid him yearly for teaching and inftrufling three boys. 
Item, I give to the poor of Tcovill fifty Ihillings a year, to 
be paid every Eafier after my deccafe, out of my eflate oi 
** Homer, to be paid by my executrix. Item, I give my wife 
“ Sarah Cheefman, that eftato in Homer in the parifh of Trentf 
and alfo that at Wandall in the parifli of Mudford, *0 her 
** and her heirs for ever, and made Sarah executrix.” 

Mr. Partridge was fchoolmallcr, but 5 /. a year hath not been 
paid to him. 

The commiflioners named under a commilfion of chari¬ 
table ufes ordered, that Sarah fliould within one month after 
notice pay to the defendant Partridge the fum of 10/. oV. and 
that the proprietor of the lands called Homer, for the time 
being, llicukl for ever pay unto fuch perfen as fhould be 
fchoolmaficr, the yearly fum of five pounds, by equal half 
yearly payments at Michaelmas and Lady Day, and decreed that 
the lands called Homer were charged with the payment of 
5 /. for ever. 

To which decree Mrs. Cheefeman took exceptions, infilling 
that (he is not, nor ought to be bound thereby. 

Fiifix For that the mefl'nage, tenement and premilTcs, called 
Homer, devifed to her, are not by tlie will charged with the 
payment of 5 /. a year, to fuch perfon, and for fuch purpofe$« 
ss in and by the decree hath been adjudged* 

Secondly, For that if the faid tenement and premilTes were 
charged with the five pounds a year, tlie fame was not by the 
tviil made a perpetual charge thereon, nor payable at fuch times, 

F f 4 and 


Cafe 198. 

7. C. by will 
iiyti utbt Latin 
^^ 3 c/or'Y«ovil, 
live pounds, 
to be p;iii| 
ycjrly for 
tcachircMd 
inftru^iiiig 3 
boys. 

A* it is not ■ 
gift to II parti - 
cular fchool- 
maiter, but to 
the fcliool ic- 
fclf, it it a per. 
tuicy, and the 
general words 
tor hiftru£ting 
3 boys, meant 
3 in liicceliioa 
one after 
■nother* 
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Crsiiimak and hi fuch proportions, as by the faid decree is Ukfcwife 
•*^**«i*‘‘*‘adjudged. 

i/ird CSjancellor: The will is fo inaccurately penned* that 1 
believe this man made it himfelf} but though it cannot take 
place according to the words, 1 muft make fuch conilruflion as 
is moil agreeable to the intention. 

There feems to be two intentions of this teftator. 

FirJIi To give his money legacics^ independant of his 
annuities, and in grofs fums} for the (irlt legacy is the full 
and whole fum of fifty pounds, to he paid a twelvemonth after his 
death. 

Secondly^ An annuity of five pounds, and another of fifty fliil- 
lings, to be paid yearly every year after his deceafe. 

The queftion is, Whether the annuity of five pounds is a 
charge upon the eftate at Homer. 

In the firfl place, What is to be the continuarfee of this 
five {)ounds per ann. and that will determine in forne incafure the 
other quellion, Whether the eftate at Homer will be liable to 
anfwer it» . 

A ***' . Now lam of opinion, that this was intended by the teftator 

* perpetuity, for he did not give it to a particular fchool- 
conftrued a gife mafter,'out to the fchool itfclf, which is like the old cafe of a 
ind*** parilh church of St. AmlreWt Holbortif which was 

J^rffand ^ir conftrued to be a gift to the parfon and parifiiioners of St. An* 
fucceffonfar drewy and thur fucceflbrs for cvcr. 

Another circumftancc, that it is in general words, for the in- 
ftrudion of three boysy which muft be underftood to mean tlircc 
boys in fucceflion. 

There can be no queftion as to the charging his eftate at 
Homery for he has made it liable in exprefs terms, and the 
calling his wife executrix in this claufe, is only another dc« 
feription of her, for the words immediately following give the 
inheritance to the wife in tliis eftate (i-). 

I am of opinion it cannot be charged upon teftator’s pcrfonal 
eftate, becaufe the real eftate is cxprcfsly let apart to anfwer the 
annuities } for what tltc teftator means by his refpeftive lega¬ 
cies, arc the pecuniary fums, or fums in grofs, that are‘before 
given in other parts of his will. 

The next queftion is, As the fund intended for the fchool 
is not fufficient, Whether the eftate at Homer be liable to make 
r 413 1 deficiency. 

in a will a ought to bc conftrucd as a conjunfllvc in the fcnfc of 

•unjunOive in andy ox.aljoy to conne£l the two fentcnccs together, and make 
the eftate at Homer as much liable to one annuity as the other, 
oniy^made ufe For Item has never been conftrued a disjunflivc, but is only 
of todiftinguifli made ufe of to diftinguilh the claufes in Ae will; the cafes of 
* *** Cole V. RawUnfotty i Salk. 234. and Hopewell and Aciland% 
1 Salk, 239. arc in point for this purpofe. 

(l) VidtSigellv. Hajviotdy pef, 3 vol. 352. 357. 
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SeWeit. 

The time of payment is at Eafier^ and as it is dire^led to be 
paid yearly, which naturally intends taxes, this court cannot 
alter it to half,yearly payments, and clear of taxes. 

I do therefore order that the exceptions be over ruled, favc 
as to the time for payment of the five pounds a year, and as to 
that, the faid exceptions muft be allowed, and that fo much 
of the faid cdmmlfioners’ decree, as dircfls the five pounde per 
ann, to be paitl half yearly at Michaelmas and Lad'^ Day^ be re- 
verfed, and I do order that the arrears be .forthwdth paid to the 
refpondent, and that the five pound for the future be paid 
yearly at Kajlety fubjefl to the land tax, and I affirm the reft of 
the decree (i). 

(i) Rtg. Lih» A, 1739. fol. acZ. 


For more of Devifes, Vide title Billy under the Divijtoity Bills ej 

Difeovery. 

Vide title Expsfttion of Words, 

Vide title Denver and feinture. 

Vide title Legacy, 

Vide title Legacy^ wider the Divifoity Adewptkn of a Legacy, 
Vide title Conditions and Limitations, 


CAP. XLI. 

Oiffcibutfon. 

Jfide title Executors and Adminifiratofs% under the Divifmy Wh» 
areintitlcd to a Diflrihuthn, 

Vide title Expsfition of Wards, 


C A P. XLII. 

Doinec attn 3lofnture. 

(A) Wlsat fhallbea good SatisfaShtiy or good Bar f DvivcTf and 
knvfitr a Dowrefs fball befavoured in Equity, 

(B) Of making good a Deficiency out of a Hujhand^s Affets, 

(C) Of ivkat Kjlate of the Hufbandy^ with refpcR to the Nature and 
^lality thereof Jhall a Woman be mdonved. 
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CuEtSSMAV 
'(’.PakTEISOI. 
Where a will 
diiefli paf- 
nentsoutof 
land yearly, at 
a particular time, 
it cannot be al¬ 
tered to half 
yearly paymest. 
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CMtiitMAH and ill Aieh propOTtlans,'as by the faid decree is likCwlfc 

Lord Qiamellori The will is fo inaccurately penned, that 1 
believe this man made it himfelf; but though it cannot take 
place according to the words, 1 muft make fuch conftruclion as 
is mod agreeable to the intention. 

There feems to be two intentions of this teftator. 

Firjly To give his money legacies^ independant of his 
annuities, and in grofs fums} for the fird legacy is die full 
and whole fum of fifty pounds, to be paid a tovehemoutb after his 
death. 

Secondly, An annuity of five pounds, and another of fifty {}iil> 
lings, to be paid yearly every year after his deeeafe. 

The queftion is, Whether the annuity of five pounds is a 
cliarge upon the eftatc at Homer. 

In the firft place, What is to be the continuarfee of this 
five pounds per nun. and that will determine in fume nicafurethe 
other queiUon, Whether the eftate at Hetuer will be liable to 
anfwer it» . 

^ i? r I am of opinion, that this was intended by the teftator 

^"hrtbeen” * perpetuity, for he did not give it to a particuhr fchooU 
conftrued a gift mafter,''but to the fchool itfclf, wliich is like the old cafe of a 

parifti chiirch of St. Andrew, Holborn, which was 
of ^ir conftrued to be a gift to the parfon and pariftiioncrs of St. An* 
fuccefloM for drew, and their fucceflors for ever. 

*’'*'”* Another circumftancc, that it is in general words, for the in- 

ftruflion f three boys, which mull: be underitood to mean three 
boys in fucceftion. 

There can be no queftion as to the charging his eftate at 
Homer, for he has made it liable in exprefs terms, and the 
calling his wife executrix in this claufc, is only another dc< 
feription of her, for the words immediately following give the 
inheritance to the wife in this eftate (i ). 

I am of opinion it cannot be charged upon teftator’s pcrfonal 
eftate, becaufe tlie real eftate is cxprefsly fet apart to anf^wer the 
Annuities; for what the teftator means by his refpc£tivc lega¬ 
cies, are the pecuniary films, or fums in grofs, that are* before 
given in other parts of his will. 

The next queftion is, As the fund intended for the fchool 
is not fufticient, Whether the eftate at Homer be liable to make 
r .ao >1 up the deficiency. 

//«* in a will« ought to be conftrued as a conjunSive in the fenfc of 

•unjunftm in and, OT aljfo, to conne£l the two fentenccs together, and make 
the eftate at Homer as much liable to one annuity as the other, 
only made ufe For Item has nevef been conftrued a di$jun£fivc, but is only 
rt’ todiftinguiA made ufe of to diftinguifli the claufes in the will ; the cafes of 
* Cole V. RavoKn/on, 1 Sali, 234. and Hopewell and Aelland^ 

I Salk, 239. arc in point for tliis purpofe. 

(0 f'ide EigtU V. ffajwotd, fojl, % vol. 35a. 357. 
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Tlw time of payment is at Ea^er, and as it is diref^cd to be 
paid yearly, which naturally intends taxes, this court cannot 
alter it to half .yearly payments, and clear of taxes. 

I do therefore order that tlie exceptions be over ruled, fave 
as to the time for payment of the five pounds a year, and as to 
that, the fiid exceptions muft be allowed, and tliat fo much 
of the faid commflioners’ decree, as direfls the five pounde per 
am, to be paid half yearly at Mickaehms and Lady Day^ be re- 
verfed, and I do order that the arrears be .forthwith paid to the 
refpondeiit, and that the five pound for tlie future be paid 
yearly at Kajiery fubje£l to the land tax, and I affirm the reft of 
the decree (i). 

(i) Reg. Lib. A, 1739.fol. 20S. 


For more of Devifes, Vide title Billy under ike Divtfioity Bills oj 

Difeovery. 

Vide title Expofithn of Words, 

Vide title Donver and Jointure, 

Vide title Legacy. 

Vide title Legacyy under the Diviftitiy Ademption of a Legacy, 
Vide title Conditions and Limitations. 


CAP. XLI. 

Dfdtiilutfon. 

Vide title Executors and Adminijlratorsy under the Dlv-fioity Wba 
ere intitled to a Diflribution, 

Vide title Expfition of Words, 


CAP. XLII. 

Doaiet anti Sointnre. 

(A) TChd /hall hi a goad Sati^oEha, or gad Bar^DowiTy end 
hoovfer a Dotvrfs Jhall be favoured in Equity, 

(B) fy making good a Deficiency out of a Hufbandds Affets, 

{ 0 ) Of 'u'hnt Efiateofthe Hujbandy with refpeEl to the Nature and 
^lalily there fy Jlmll a Wman be md9%ved% 
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CazastMAV 
V.PASTKtllflg. 
Where a will 
diiefis paf- 
nentsotttof 
land yearly, at 
a particular time, 
it cannot be al¬ 
tered to half 
yearly payneat 
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4}» iDofotc anti 3lafntute. 


(A) /hall he a good SalisfaBiotit or good Bar of Dowerf and 
tow far a Dowrefj uill he favoured in Equity. 


yam th« td j 
1739 - 

Care 199. 

A provifion for 
a wite, in trti> 
cles before 
marriage, dr. 
dared to be in 
full fatUfaAion 
®f dower, or any 

chid) or right by common lawfcuflomof the city, er aajahtr afagtt lawircuftom mtaohhjtandiag. The 
Airvivcd the huiband, and accepted of the termb mentioned in the articles, 'ihib demand of the 
vifemay be cxtinguiihcd by agreement, but as Ihc was an infant when the articlea wete ligned, had her 
*le£tioH at hci hufb.'.nd's death, which the lus made by accepting what was dcfigned as a fatufa&ion 
Airdno^r. 


Clover V. Baiet. 

I N articles made before marriage, it was caprefsly providecT, 
that the terms therein mentioned fliould be to the wife, in 
full fatisfaclion and recompence of all right and claim of dower, 
or any claim or right by common law, cuftom of the city, er 
any other ufige^ la w er cufiom nolwitlflanding. 


7'hc wife lived fome time after the death of her h ’ntand, v.-ho 
died inteflatc, and Hie accepted of the terms mentioned in the 
articles. Upon her death her reprefentative brought a bill to 
liave her dillributory fharc of the Imlband’s cllatc, notwichiland* 
ing thefe articles. 

Lord Chancellor: The firft queftlou is. If the wife is bound 
by tliffe articles. 

This demand of the wife (if (he had in her life demanded 
it), tho* not properly the fubjed matter of .1 releafe, yet may cer¬ 
tainly l^e extinguiflied by agreement *, flic was an infant at the 
time of entering into this agreement, therefore, at the death of 
the hulband, (he had her election (i), and (he has made it by ac¬ 
cepting what was defigned by the articles as a (licisfadtion, 
which plainly (hews her fenfe of the articles. 

C 44-® J queftion is, If upon the conftrudion of this a^ree- 

itbemerdamxho "i^nt it Can extend to bar her diflributary fliare? And it il 
articles, any objcdled that this provifo w'as only to leave the eftate in the 

hufband to difpofe of, in cafe he liad made a will, 
/arnting, extend und fo this claim not inconfifleiu; and indeed, with refpeft 
to the huftand’s to the cuftom of London^ it generally is thus underilood \ but 
and^bafthe w'ile where fuch exprefs words are ufed as licre, any law^ ufage^ er 
•f her/hare cvflem notwithf ending, it is plain he intended his eflate ihould 

go to his relations, cxcludve of any claim of the wife, and as 
ordiftr oni. under the ftatute of diibibutions, which is a 

law, it is exprefsly provided agalnfl:. 

His Lerdhip therefore ordered the plaintiff’s bill to (land dif- 
mlfled, with cods according to the courfe of the court. 


(0 See ifart’cy V. 4^/91, . 3 vol. Soy. 



Oofuer anti 3 [ofmtire«' 44^ 

N. B. Tlie cafes of Badeoci v. Lvuell (i)»in M, T". 17 26. anJ ® 

Davila V. Davila^ before Lord Chancellor Coiepetf 2 Fern, * **’ 
724, and Luckier v. Savage (2)1 in the court of Exchequer* 
were cited by Mr. Attorney General for the defendant! 
where the words or otherwife were held to extend to bar the 
dillributory (haie( 3) 

(i) 7 an. 24. S. C. claufe* the wKe wa.s barred of hw 

(?) 2 S/r<i. g v7. S. C. a Eq* Ah. zGo. paraphernalia bequeathed to her by 
//. 4. 272. pi. 36. her huihand’s will. 

{3) See all'o Read v. Sn II, po/I, 

2 voi. 642. where under a funilar 

(B) Of making good a Deficiency out of a Ilajhatid V Ajfets, 


the nth, 1739. Eaftcr Term. 


Probert v. M>fgan and Qiford. 

T his was a bin brought by the idaintiff to have the dc- Cafe 200. 

iiciency of her jointure fupplied out of the aflets of her 5 ^ g, 

hufband and his father, and alfo for 1 000 /. left licr by h.cr .s. C. z. Cox’s 
hulbaiid, p ivablc with intercll from three moiitlts after his death, **• 544*1“ 

and likewile to have her parapUrnaha made gCud. Abillbythe 

plaintiir to hav* 

the deficiency of her jointure nude good out of the afleU of her hulband and his father* 
and alio fu.- Jooo/. left her by her hulband, payable with iutereit lion. I’urcc months .if.er his 
death, and for h-r btriiaiia. Where the lather and fon arc parties to the marriage contrafl* 
ih'h.Ma lirn both Ui-nn the dhttc of her fiihcr and fon. An .-.ccount of alfets was decreed, and 
that the deficiency Ihuuld ba made good out oi the foti’t ctUte, i: appearing that he received ntofl it tite 
fortune. 


On the marringe of Robert the fon w’iili the plaintiff, the fa¬ 
ther anil fon both covenanted ih.it the lands fettled upon her 
for her jointure were worth 300/. per ar.n. part of which 
]and.s were woodlands, but die whole original iiiconie was not 
worth 30c /. 

Lord Chnncclf -.r: In marriage contratfbs, when the fortune of 
the wife is pidd to the fi.thcr, or to clear incumbrances, or to 
the fon and the f.ither and the fon are panics to die marriage 
contraeV, the wife has a lien bodi upon the cilatc of the father 
and fon. 

As to the woodland part of the eftate, it appearing that not- 
withllanding a valuation was made of what arofe from the 
felling of timber and cutting wood every year, a deficiency flill 
remained to fatisfy the jointure. An account of aflets was de- [ 44^ ] 
creed, and that the deficiency in the jointure fliould be made 
good out of the perfonal eflates of the father and fon purfuant to 
their covenant, and in cafe that fliould prove deficient, dicn 
^ut of dicir real eit^tes liable to their debts by fpjcialty. 

Lord 



44f Scatter anDMtorr. 

. «• Lord ChanceUar hxM, that the legacjr of looo/. given by wilt 

^KOAN. ought not to be confuiered in this calc as a fatis- 

then b^e win ^*^*0*' fo** *^6 deficiency of her jointure, becaufe that did not 
to the wife, arife till after his death, and therefore could not, at that time, 
l^redt^aft* his confidcration} and as the jointure lands arc cove- 

tisfadionforthe tinted by the marriage fettlcmciit to be worth fo much clear 
eieficiencyofher of all Tcprizcs, the tciUtor plainly intended the looo/. as » 
r&S' " fco-'ty ,0 fccr. 
land I are cove- 

■antedto be worth (bmueb clear of atl rtprifei, ther teftator intended the looo/. as a bounty. 


ff a perfon in 
the ezrcutioi 
•f a power fu 
ficieiitly de- 
feribes the ert; 
he had afiw 
to charge, th 
eftate is boond, 
tho* there is no 
reference to the 
deed out of 
which the pow> 
ertrife:. 


There was another quellion, Out of what fund this Icgac^ 
was to be paid? For by the marriage fcttlemcnt f i), the huiband 
had a power to charge the ellate with 2000/. after the death of 
his wife, and a term of years was raifed for that purpole. 

The words of the hufbaud’s will were, i'Vry?, 1 charge all wy 
real fjlate^ &G. 

Lord Qsancellor : If a man has a power to charge an eftate, it 
is not neceflary, in the execution of it, he fiiould refer to the 
deed out of which the power arifes; for in a court of equity it 
is enough that his intent appears, and if in the execution he 
fulnciently deferibes the eftates he had a power to charge, the 
eilatc is certainly bound, cfpccially where the pcrl'on charging is 
a purcliafer of the power (2.) 

He has indeed miftaken a clrcumfiance M'ith refpeft to th« 
time of railing it, but that will not make it void (3). 

It is infiftcd for the piaintilF, that as the huiband by bis will 
left her the looo/. payable with intcrclt, the intcreft Ihould be 
made good till it amounted to the fum of 20c 0/. which he had 


a power to raife. 

But his Lordiliip faid, as to that the 1000/. being the only 
charge upon the eftate, he vi'as of opinion that the intcreft fliould 
Dot be inatlc good <mt of the power, for that is to charge the 
eftate with the principal fum of 20C0/. (4). 

■ With regard to the parcphernalia^ it was ftrongly iridfird upon 
by the counfel for the dcfetidant, that the wife cannot ftand in 
tile place of bond creditors ; and the cafe of Tipping v» Tippings 
1 Wms. 72y. w'as cited for thatpurpofe. 


(I) By another fettlement fubfequent 
to the marriage. 

(a) Ex parte Ca/wal, pej}. 559, 560. 
But in fuch cafe;, it mult appear, that 
the perlbn who has the power, intended 
to execute it. Moulim v. Uuuhinfent 
poftm 5 $8. Andressi v. Emmet^ 2 Bro, 
eta. Rep. 297. 

( 3 ) Th. fum of 2000/. was to be 


raifed five years after the term fliould 
come into pofle’iion. 

(4) His Lordlhip referved the con- 
fideratinn, whether iniereit was to be aU 
lowed upon the fum of 1000/. from } 
months after the teftator's death to be 
made good out of tlie real eliates de- 
feended or the real eliates devifed. Beg, 
Lit, B,iyj 3 ./»l. 3:0, 



ibotwc anti SoA^ir. 44.t 

Lord Chancellor: Where there arc real cftatea defcended, the P«oMiT». 
•in'ife may be intitlcd to her paraphernalia (i)} but otherwife in 
this cafe, where the real eftates came by the huiband, and faid reaieft4ic?de!f* 
the cafe ill 2 Venu 246. had been carried full far enough, for feended, the 
though it is there laid down tliat where A. dies intefeate, or by 
will doth not difpofc of the jewels, his wdle may claim, in cafe paraphernaiUt 
* there be no debts, the jewels fuitable to her quality tc be worn but otherwife ia 
as the ornaments of her perfon •, yet by the old law they were the rMleftaui* 
abfolutely in the power of the huiband (2): And if he by will came by the 
devifedaway the jewels, fuch devife fliould (land good againft thc^"*®"*** 
wife's claim of paraphernalia (3}. Cro. Ctr. 343. and 1 Re/l, [ *442 ] 
Atr, 911. fee, 9. 


(1) Decreed, that if the perfnnal edate 
is fuflicicnc to pay debts, then the plain¬ 
tiff js intitled to have her paiaphimaHa: 
but if not fuiEcient, then fhe is to have 
facisfnCtiun out of the real edates//<;/.'r;;//- 
it/. A\tr. hib. B. 1738. fol. 310. iV«/ 
vhle Ihdcdon V. Noithcote^ vol, 

43' 


(2) So Giahafii v. LonJotiilenjt pojl* $ 
vol.'3«j4. 

(5) Con’ra Herthty v. Veftb^, pajl. 
2 vol. 77 Si'ymorf v. Trtfilian, poft. J 
voi. 3;8. bee SmI/o/i v. Corbet, pt/l, 3 
vol. 369 


(C) OJ" what FJlate of the Hafvand, with rfpscl to the Nafurf 
and thereof Jl^all a Woman be endowed. 


ytine ihs. 22d, 1738. At the Rolls. 
Sneyd v. Smyd, 


T H E plaintilTs father, Ralph Sneyd, being, by virtue of Cafe 201,^ 
two feitlements, feifed in tail male of fevcral ijianors 
and lands, and in ponclhon of great part thereof, and having 
purchafed feveral others, hitcrmarried with the dcfen(l.mt the 


The pljintiff*t 
father, being 
leifed in toil 
male of feveral 

plaintill^s mother, but no fettlement was made in confideration manors and 

lands, and in 
poireiltun of 
great part there, 
of, and having 
purchafed feve¬ 
ral others, in¬ 
termarried with 
the defeiidanc 


of the marriage ; and on the iBth of Ofloher 17331 he died in- 
teftate, leaving the plaintiiF Dryden Sneydj his el Jclt fon, where¬ 
by the lands in the fettlement, and tlic cllatcs purchafed by the 
father, became veiled in the plaintiff^ as the eldeil fon and heir 
in tail. 


Ilie plaijitifT’i motlier, and in Oileltr 1733 died Intcftjtf. Tii: plaintiff, as eidell fon and heir in. 
tail, bring.abill to f.;t ailde the aifignmcitt of dower tor p.iitiality, upon a tuggeltion that part of the 
eilate wa. copjltold and not liable llicieui. 

If the liuiband becime intitled to the copyhold effates by Cvpy of court roll, and granted them out 
■gain by copy of court roll, hU wife i» not intitled to dower} but jf he became iutiried otherwife thaq 
by copy of court roll, and did not graut them out agun by copy of const roll, (he i, intitled to dower 
«ut of thvte elUves. 


The defendant claiming dower out of the plaintiff’s eftate, 
obtained judgment in a writ of dOwer againil him, and dower 
was aftcrwartls affigned by the Iheriff; and the prefent lull is 
brought for an account of the rents of the real edate, and to fet 
slide die Uivriff’s aOIgnmeot of dower for partiality, part of the 

eilate 



DotMt aitH 3lo(Ntatef 


fiiiTB nf. 
^IVD. 


r 44? 3 

tyU. 


A wife is not 
intltled to dow¬ 
er out of an in- 
ftantaneous 
feifin. The 
conufte of a /Ine 
is not 6 t felfcd 
as to give his 
wfe a title to 
dower; nor in 
the cafe of a 
ufe has the wi- 


eftate being copyhold, and not liable to dower, and yet eftimated 
upon the writ of inquiry for afeertaining of dower. 

The defendant inlifted the copyhold was properly eilimated, 
hccaufe Xa/pA S/ityd her huiband, had the freehold of the pur. 
chafed copyhold eftates in him as lord of the manor, which con¬ 
tained as well copyhold as freehold, and by him not granted out, 
and that (he is therefore dowable of the faid copyhold, or that 
if he did grant them out, the inftantaneous feilin in the huiband, 
at the time of the purchafe, was fufheient to intitle her to fuch 
clqwer, and that no aftcr-a£i of his could give away that right 
which was once attached in her. 

The Majler of the Rolls • ; Though no cafes have been cited 
of either iidc, and feems to be a new point, yet I (liould think 
that this inilantaneoiis feifin of the freehold of the purchafed 
copyhold eilatcs in the hufband, will not intitlc the defendant’s 
wife to her dower; for notwithftanding there may be no cafe 
of the fame nature with this, yet it may be governed by reafon 
and general rules of law : as for iiillance, the conufee of a fine h 
not Jo fifed as to give his wfe a title to dower ; and in the cafe of 
a uic, the widow of a truilee has been determined to have no 
claim of dower from fuch a momentary feifin. 


duw of a ttuftee tnjr claim of dower from fuch a momenury feifin in her hufeand. 


I do therefore in the firft place decree, that the ajfignment of 
dower bs the Jberijf be fet afiJe^ and that it be referred to a Mailer 
to inquire, whctiicr the inteftate became intitled to the copy- 
holds in qucllion, by virtue of furrenders from the tenants by 
copy of court roll, or not ? And whetlicr he granted thofc 
eftates out again by copy of court roll, and not by leafe for 
years or lives ? And if the miefiate became intitled by copy of court 
roily and granted them out again by copy of court roily then I am of 
opinion that the dfendatii Anne Sneyd is not intitled to dower out of 
tbofe efiateSt 

And as to the lands whereon the leafes for lives or years W'cre 
renewed by the inteftate, I do order the Mailer to inquire 
which of thofc leafes were a£lually expired at the time of fuch 
renewal, and which not; and am of opiniony that the defendant 
Anne // not intitled to dower out of an itflantaneous feififiy but that 
fise is intitled to dower out of thofe lands where the Mefier fisall fisid 
that the leafes were a£lually expired (i). 

(l) Reg. Lib. B. 1737./«/. 448/ 


Uroadir th* 


*ath, 1739. 

* 740 . 


Hervey v, Herv/y, 

Vide title Power, under the Divjfiony Of the right Execution of m 
Power, and where a therm will he/upplUd, 



CAP. XLIII. 


Cieantent. 


Vide title Jeitttemtits and Tenanlt in Common, 


CAP. XLIV. C 444 3 

Cllnte €:aff. 


Jvie V. luie. 

Fide title De^'i/ff under the Divifion, JVhat Words pafs an Eftate 

Tail, 


tbcsi# 

» 73 *« 


CAP. XLV. 

CDftience, (DSIftnefrei». nnu l^ioof. 

(A) What nvi/I he admitted at Evidence^ and nvill amount to juf» 
fuient Eroof. 

(B) Where parol^ or coHatera! Evideneet •will or will not he r flit¬ 
ted to explain^ confirm, or centradicl •what appears on the Pace 
of a Deed or a Will* 

(C) Of examining Witnejps de bene cflc, and efiahlijbing their 
Tejhmny in perpetuam rei memoriain. 

(D) Of the Sufitciency or Difability of a Witnefs. 

(£) Rules the fame in Equity as at Law. 


(A) What will he admitted as Evidence* and •will amount iefef¬ 
ficient Proof* 


Graves v. Eifiace Budgel, Elq’, 


5 t}iy 

* 737 * 


I T was moved on the dcfcnda>u’s behalf, that certain v 7 it- Cafe ao2. 

nefles of the plaintiff’s, who were to prove exhibits, might Thi* court will 
be examined viva voce at ^e hearing of the caufc} and tJiat an itg^^e’shibia*' 

vic’ii voce at the 

Rearing, but not to l«t in other eiaminationii and thit Only at the a^lication of the party who ia to 
ut'e of the Cahibi a, but noinAance wheie it ia allowed at the applicationof the eontnty party. 
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OlATSI V. 

BpilCXLL. 
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Cafe 203. 

• pciioo 
fus been cu-* 
nined here, hie 
rfepofition nuy 
be m4 at law 
between the 
CuMpaftiei* 


€&fbtncr> tliaMlicif anv pioot: 

order of the late Chancellor, for a commilTion to examine them 
in the country, might be di^iarged* 

The motion was founded on two things. 

jRtVy?, The great importance of thefe exhibits to the merits of 
the caufe, being receipts of the defendant, which he inliftcd 
were forged, and had denied in his anfwer. 

Secondlyt Xhe ill ftiite of health of the defendant difabling 
him to go down into the country to attend the. commlifion, in 
fupport of which an aihdavit of his phyfician was read. 

On thefe matters it was prayed that the witnefles might be 
examined viva voce at the hearing, that the defendant might 
have an opportunity of erof^-examining them, and fifting their 
evidence; and a cafe of the Dutchefa^f Neivcajlle was men¬ 
tioned by Mr. h'azakerky^ where it fo allowed. This was 
alfo prayed In honour of the defendant, he having denied the 
receipts. 

Lord Chancellor: I cannot allow the motion ; the conftant 
and eftabliflied proceedings of this court are upon written evi¬ 
dence, like the proceedings upon the civil or canon law. This is 
the courfc of the court, and the courfc of the court is the law 
of the court; and though there are cafes of witneiles being fo 
examined, yet they have been allowed but fparingly, ar.d vuiy 
after publication, w'here doubts have appeared in tlieir depofi- 
tions, and the examination has been to clear fueh doubts, and 
inform the confeience of the court. 

There never was a cafe, where witnefles have been allowed to 
be examined at large at the hearing; and though it might be de- 
firable to allow this, yet the fixed and fettled proceedings of the 
court cannot be broke through for it. 

Thc-utmoft latitude the court have taken in this, is to allow 
fhe proving of exhibits vivd voce at the hearing, but not to let in 
other examinations; and this is allowed only where tiie applica¬ 
tion is by the party who is to make ufe of the exhibits : but there 
never was a cafe where it was allowed on the application of the 
contrary party *, if he is fufpicious of fraud, he has notice, and 
inay crofs examine the witnefles. 

Eafter Term, 1737. 

Fry V. JF’oodt 

A Greed in this cafe, where a perfon has been examined in 
Chancery, that in a caufe at law between the fame par¬ 
ties, his depofition may be ufed in evidence, if it can be proved 
that the witnefs is dead, or by reafon of ficknefs, (sV. is not able 
to attend, or that he is out of the kingdom, or otherwife not 
anacnable to the proceb of the court (i), ' 


(1) See Ball. Pri, sjfi. 238, 239, 



vsiorntr, umittffinr, wb jpijoer. 



in iyiicnaeimas Vacation, 1737. 
Goodier v. Lake. 


W H E R E an original note of hand is loft, and a copy Cale 204. 

of it is offered in evidence to ferve any particular pur- where an or! 
pofe in a caufe, you muftfhew fuilicient probability to fatisfy the ««»»> note is * 
court that the original note was genuine, before you will be * '“W 
allowed to read the copy. ofit is offered 

^ ' in evidencp, yom 

originaJ note w« genuine, before you will be aUowed to w-d .he copy. 


Metcalf Ives, 

Vide txiXc Awardaud ArHtrament, under the Div'ifiottf For what 

Caufes fet (fide. 


June ihe tltl!, 

1737. 


wiicnacimas icrm, 1744, ^ 

Omichmd v. Barker, 

. Vide title A/ien, 

'xu,mijjcnjear y, jjarKer, 

ith, I74J, 

Vide title Alien, 


Maae V, 'iK'otnas Ltngoody and Others, ' Ifejrthei34, 

* 747 - 

^ide title BankrupU under the Divfton, Ride as to Examinations 
taken before Commijfioners, 

Evidence, Vide title Power, 


nuary Term, 1737. 

■Wiv; and Others, Affignecs of Mjw, a Bankrupt, v. Dellow 

and Others. 
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Vide title Billy under the Dhifony Bills of Difeoveryy &c. 

m 

3 } Where Paroly or Collateral Evlderce will or will net he ad~ 
mftedy to explain, coufu ihy or contradidy what appears on the 
Pace oj a Deed or a Will, 




euaentr, <nV]^^ 4 r. 


Vacation after Trinity Term, 1737* 


i: 


i-ih, 




.1 N ..-.g! 
1>-.; ; :'.i • ,:• 
.r.if';:! 


; to 




Taylor v. Tayhr. 

T'iiJe title Copykold, under the Divijt:n, hi nvhat Cafes a dcJeBtve 
hurrendery or the Want of »V, nutli heJnpplied hi Equity* 

Hutchins V. Lee. 

E l I. L brought to fet afide an alTignment of a Icafchold 
' .!iul aJI otlivU- the eftate and ede^ts of the plaintifF, 

I'pon a that tl;;; fame was never intended as an abfo- 

•u: /.nijinmenr tor the hvntf.i of :h.'defendant, but rnt de only 
to cafe the plaintitl .d thetrouide and carc of managing l.is own 
co’.y L' 't<s at that time, (being liicn loader great infirmities of 
1 > ly and irlnd), and fni ji-.d to a trull for the benefit of the 
plaintiif, if h.c ihouid afterwards be in a capacity of taking care 

bene-of his o'vu affairs, 
fit. 

Thj«:’i ro fx- No t:alL of .ny kind appe.arcd on the face of the aiTiglimcnt, 

' 2 .) the annuity 
altnt to the 
affignment, that 

tl;e pi. h'iiffwas under a difabihty at that time, of taking care of 


ni 

&i\ u;- 5 n ii-j- 
chjtj; 

v.AS w jP'i im- 
ed fn 

li'.'j t i’’. 

tniil for liic 



cu...r.u.<.rj ►Ill- 

la';. ..fiAMV : his own affairs, a!! the effcdls in general being affigneil as well 
U .Uchold L{l.tte, Bttd aftCF a general covenant in the deed 
f-j:n the defendant, to Indemnify the plaimitT agninll any breach 


an 9bio'.uU »;i. 

j'Oli'jri'' ; l.s.d _ 

Otf.f r/iV oj ci'V'*n:int in the original leafe, and a'fpetial refervation to the 

d^*n«*tol*xi'Uiii T*"**’^*^^ timber, fsfr. and he to fet out, and allow tim- 

tiiiTtranuftiilu repair of the ellate (1), (a circiimllance principally 

[ j r^hed on by Lord Chancellor^ as not at all rcconcileabie wuth 
an abfolute dirpofifion of the whole intcreft to the defendant), 
a:~ ! other circumli-anccs railing a llrong prefiunption of a truil 
n.t* nded. 

* Tho’ there can L^vd Goancrllcr admitted parol evidence to explain this tranf- 
beno paroi de- aclieii, viz. declarations by the defendant at the time the deed of 
triiitfi jethe a'.lignir.ent was executed, and afterwards amounting to an ac> 
agCar. a. >et k iowlcdgnicnt of fucli a trull as the plaimiff now infilled on i 
proper’l'nLoidfliip faid, fuch evidence was coniiftcnt with the* 
aDseof/raud. deed, as there was all the appearance of'an intended trull upo. . 

the face of it; hut however though there can be no parol decla¬ 
ration of a trull, Tmcc the ftatutc of the 29 Car. 2. yet this evi¬ 
dence is proper in avoidance of fraud, which was here intended 
to be put on the plaintiff, for the defendant’s dcltgn was abfo- 
lutsly to deprive the plaiiitiffof all die benefit of his ellate (2). 

: (») Thefe covenants do not appear tiff. l?«r. t/^. 1737. /•!. 406. See 

a the RcgiHer’s book. 'Shym n, Thym. I 296. OlJbam 

. . (2) Decreed, that the defendant v. Litcbferd. 2 Fern. 506, WiBs »• 
Kconvey the ellate to the plain- WiUit, pofi. » »ol 71. 




CHiteote. COItmlfkA aitB i^oof. 




Wbittm V. RuJftU, JV^rdwtlih, 

•*' 1739. 

T H E teilator left A, 20/. per antu by a codicil to bis Cafe 2 o 5 . 

will, and after talking of making another codicil, and S^C. 
leaving him 15/. per atm* more, the attorney told him, that if A^erfj^left^. 
B, C. and D« whom he had made devifees of his eflate, would 30/. mn. by 
give A. a bond to pay him 15/. per ami, it M'ould be fulficient, 

^ccoxAm^y li. one of the dewfees prefent promifed that he talking of mak- 

devifees •wouldy and a draft was prepared but not executed, ing anothereo* 
The teftator lived five weeks after this tranfaftion, and A. re- 
mained nine years without demanding the performance of the the attoraeytoll 
promife, or infilling to have the draft pcrfecled, and then liim,thit}fS. 
brought his bill. The defendant denied the promife, and the 
plaintifPs bill was difmifled at the Rolls, who thereupon appeal* Tifeesof hit 
edi the cafes cited for the plaintiff were Oldham v. Lilchfieldt 2 eftate, 

Vern. ^06, Tl^ynii'v. Thym^ t Fern. 2g6. Devenijbs. 

Pree,in Chan. 3. JinA Blackettv. Blackett^ fuly 20, into* «*«.itwonU 

• b: ( ifficientj 

B. being prefent, pmmifed that he and the devifees would, and a d»ft Wat prepared, but not esc* 
cuted; C'ltitor lived t w^-cks afe-r, and A, remained <)yeart wichout demanding the perfinoante of 
the promir*: or d.-atV lu be pert'edlei, and then bringa lu« dUl, eiiailired at the RaUs, asd upon appeal, 
decree of difmilSon alhivned (l). 

Defendant by his anfwer infiftedon the ilatute of the 29 Car. 

2 . for prevention of frauds and perjuries. 

Lord Chana-lhr: Thefe cafes upon the Ilatute of frauds are 
to be proceeded on with the grcateil caution. The prefent 
plaintiff does not appear to be any relation of the teilator, and 
I think there is no ground on the parol evidence to decree for 
the plaintiff in the prefent cafe, though the cafes cited go a 
great way. 

The prefent attempt is, in efFc£l, to add a legacy to a will and 
codicil it! writing, by parol proof, which, if relating to * ptvfon.il 
eftate only, ought not to lie allowed ; but this goes further, and 
fecks to charge lands with an annuity of 15/. per aim. without 
writing, cxprefsly againft the ftatutc of frauds j and in the next 
place to have a fpecifick performance of an agreement not in 
writing, which this court will not do. 

Neither is there, in the prefent cafe, any ground for relief on 
the head of accident or fraud : at the time of making the w'ill, 
the teilator talks only with one of tlie devifees of giving 15 /. 
per anil, more to the plaintift”. 

The teilator lived fve weeks afterwards, when it was always 
in his power, but dods nothing towards it •, therefore there was 
no accident to prevent it, nor is it in the power of this court to 
relieve againft accidents, which prevent voluntary difpofitions of 
eftvtes} nor is there any clear fraud : every breach of promife 
k t ot to be called a fraud, nor does it appear, that the teftator 
was drawn in by this promife, not. to add the legacy to this 
codicil. 

(1) Bat ftt Reeeh v, Kemegdlt 1 Vef, 12|, aod Drakeftrd v. Wtlks^ pjf.' 5 vd« 

539 * / 
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This court win 
not adii a legMf 
to a will ujion 
parol ptoot, iho* 
itcontems tht 
perfiMia! eilato 
only : 4 farthri 
where it tcrubto 
charge ian.!*. 
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It la net in the 
power of the 
fouritorelieTt 
againft acci- 
denti, which 
pi event voIhii-, 
tary difpofidou 
•f eftatea. 


At 



449 Ct3(oettce, C2[l(ttteili^j9« anti pjoof. 

yriiiTTON V. As to tlie precedents cited, Tbytm v. Tbynnf Oldham v. Litch* 
< • they do neither of them come up to the prefcnt cafe. 

Blachet r. Blacket depended on tlie reafon of younger children 
unprovided for, yet that went a great way. I cannot come into 
the reafon of this cafe, unlefs for the younger chiidten. 

But here the great opportunity the teftator had of doing this 
ill a much fliorter way than by bond, if he tliought fit; the 
draft was imperfeft, it not being inferted what the undertaking 
of the obligor fliould be, and the length of time before the bill 
brought, are material fads. 

Demands of this kind fliould be purfued very recently, for the 
danger of perjury intended to be prevented by the ftatutc, in- 
creafes much more after length of time, and therefore arc llrong 
objections. 

The undertaking and promife is not by all the perfons in^. 
tcrefted, but by one only} the cafes cited arc, where the pro¬ 
mife is made by the perfon folcly interefted, and therefore a 
decree to make the eftate liable, would be to affed perfons no way 
concerned in the firft tranfadion, and to charge him who made 
the promife, would not be confiflcnt with the intent of the tellii- 
tor, who meant only to charge the lands. 

'riicrcforc I am of opinion, the decree at tlic Rolls*Was cau-* 
tioully made, and ought to be affirmed. 


[ 450 3 (C) Of examining WiltieJJes de bene efle, cud ef.ahliOnng theif 

Tejlimmy in perptliiam rei mcinoriam. 

27't’ Ear! cf Stiffill V. Green ct al’, 

* 739 * 

Cafe 207. I ' n E plainiilF brought his bill to perpetuate the teftimony 
SC *E Caf wltnefTcs to a bond, entered into by the plaintifl’s 

Abr.'70. pi. 14^ anceftor, charging that the defendant Greeny whom the plaintiff 
Bill brought to wanted to examine, W'as very agcii and infirm, and infilled in his 
pe^etuatc Ae j. bond was entered into on an ufuriuus contrad, the 

teftijnony , / , , . , , 

witnefles to a defendant being to have io /. per cent. 
bond charged to 

be ufurio'..!, .md ulledglng that tl.c defendant Crtett whom the ptaintiiT wanted to examine, was vrry 
aged and iniirm. 

CrKK, who was a ««»;»« only in the bond, drmurrrd, as the bill fought to fubjvfi him to a pe- 
fialty, and alfa as pUintilF doe. nut ofler to pay wh it is rc-jll) due. 

If drmurrrr had ilopt at the lii ll parr, !•- wcul-l have bc<. ;i gt-od, but as it goes to the |-ctpctuating the 
teiiimor.}, it Js bad, and ovei-iuled, but without prejudice to the delcndani’s inCfting on the lame 
thing by way of anfwer. 


'I’lie defendant demurred, for that the bill fought to fubjed: 
him to a penal:y, and that, on tlie plaintiir’s own fliewing, 
there was a great ftim really lc.it, but the plaintiil' does not offer 
to nay V'hat is rettlly due to the defendant. 

Tortile plaintiff was cited the cafe of Shirley v. Earl Ferrers^ 
3 77. where a bill was brouglit to perpetuate the tcltj,- 

n:ony of a witnefs, for fear he {houlu die during a long vacation, 
ar.tl he was ordered to lie examined de Ivne ej/by where, the thing 
fxaniined into lay only in the l^iowleJkc of the witnefs, and 
I ■ \ 



(uiAiinette9> ano iK’ianc* 


Was a matter of great importance, th^ the voitnefs wat not proved E«l eS 
to be old and infirm. ** 

The defendant Green was only a nominee in the bond, and the 
benehcial intereft in one Peers, j 

Lord Oiancellor : So far as the prcfent bill prays the defendant 
to put in an anfwcr, fo far it is a hill of difeovery, for the anfwer 
inuft neceflarily go to the ufury charged in the bill. 

The defendants have demurred to fo much of the bill as (eeks 
any difeovery, and to perpetuate the teftimony. 

As to the firft part, that it would fubjeft the defendants to a a truftee hu m 
penalty, the demurrer is proper, and if it had gone no further, »“cl» tiw bene, 
mull have been allowed as an ufual cafe. For as to the objee- of 
tion, that the defendant Green will lofe nothing by the difeovery, hr that hai the 
as he has no iiitcreil; a trullec has as much ilie benelit of the 
pleading of this court, as he that has the equitable intereft, nay, *que 
the cejlii 'iquc trujl ia intitlcd to have the privilege maintained by tied to have ^ho 
the truftee. 

tuned by the 
truftee. 

* But as to the other part of perpetuating the teftimony, the Apiaintiffitin- 
demurrer is had, fur the plaintiIf is intitlcd to perpetuate tefti- 
jnony, notwiiluianding his not olTenng to pay; and there „yofwitnefles 
is no certain dillinclion laid down, where a man is forbid to to an ufurioui 
perpetuate tellinionv, as to pcrfbnal demands againft himfelf. 
oo lar as this, il piovcd, relates to the lots of the debt, lo tar notoftcring by 
it may be called a penalty; but a man may bring a bill to the bill to pay. 

m mitiw K#* Kriiior n - . ***!l^*?.5***y 


millions lo examine witnefles beyond fea, as to fraudulent lolTes, eamiot bring a 
and yet in many cafes fraudulLiit lolles are fubjecl to a penalty, bill for-rrli ;f, 
even foiuetimes felonious. This bill is to perpetuate tciiimony ''’'t'-out wai-mg' 
to a plain lacl, what the conlcquence ol that fact is, is ot ano- w. itc, &fc. 
thcr eonfr.ltrmion. f *"45* ] 

Tliis deniuner, being bad in part, muft he over-ruled, for Aaci:iurr.;rl>a(l 
it is not like a plea, which mav be aliowcil in part: hut a 

1 !,• • 1 .1 M/jt-,Otlu'.Wlfe 

demurrer bad in part is void in io/j (i), and cannot 
feparated. 

His Ijorddiip tberefovc held the denuirrer to he inrufileicnt, 
and orih-red the f.inic to be over-ruled, but without prcjutiice to 
tlio dert iuli’Mr;, iniilling by way of anfwcr, -againft making any 
difeovery toiieliing the uiuriuus conU;i< 5 l (^), charged and lug- 
gelled by the bill. 


(il Ifu'irius V. 7 ?v 7 ViJ- Bhii’JJiigs murrers lo the fame bill. Banercft v. 
Cf.ti>TJii, f'/f. 2 vol. 44. V. If'arJuir, 2 Bu. Cha. Rtp. 66. Nof 

Pth.hnJ, /«.//, 2 vol. ;89. 0 /b<mtr v. c.-.i) there be a faving of .ipy thing on a 
lorttfctty fi.t. 2vol.2<ip FmyI of litr~ demurrer. Qrtgar MelefiMmtb, 2 Ftf. 
by \ DuL'nf Jlt’jol, I Met- iio. 

calf V. HiiiVt't ibid. 2.\J. Bijhjp of ( 2 ) Jam. 2 Eq. Air. 70 .^ pi. 7 . 
Sulor un i Mm v, Earl e^Dnhy, 2 I'if. Chauney\, Tahowuen, poji. 2 vol.393* 
337. Nate, There i^i^oc be two de- Harrijinv. Htuibcoit, pji. 
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JIbWafal' tba 
*5*. iyj8. 


Cafe le3. 

ITho* a wift b a 
ecfcBdinty and 
^ifged with 
ftaud and mal> 
yradkicea yet the 
widence of the 
huihtmi diall be 
admitted wncK 
ehe intereftof a 
third perfo i Aall 
he concerned 

c«). 
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etftrenee, COfthelTeif, nnti Pioof. 

Brandtyn ▼. Ord, 

fSdt title Burthefif undtr the Divifion^ Cf Punhafen v/lthout 

Kotke, 


(D) Of the Su^ieney or Oijab'dity vf a Wltnef:* 


Trinity Term, 1738. 

Cetton ▼. Luitrell, 

T he plaintiff’s counfcl objeClcd to the evidence of Sir 
Jdin Chejbire^ as his wife is charged with fraud and 
nial>pra£tices, as his teffimony might be fuppofed to go in 
favour of his lady, by palliating and exculitig her conduS, in 
relation to the procuring her hufliand to be made a truftee of tlie 
whole legal eltate under the late Mr. Cotton'% fettlement; and 
beOdeS) if the court (hould be of opinion Ihe has been guilty of 
a fraud, (lie will be liable to cods, and his evidence will be fa> 
vourable to her with relpc^l to cods, and will be in fume mea- 
fure againd the rule, that a hulband (hall not be examined for, or 
againd his wife. 

Mr. Fazakerley for the plaintiff infifted, that there is no cafe 
extant, where the rule laid down here ought more ftrongly to 
prevail, efpectally where there is fuch clear evidence of fraud 
againd Lady djtjbire. It cannot be difputed, if die is liable, 
but that the hufband, where the wife is concerned, mud be like- 
wife liable ; and that as every remainder to trudees to prelerve 
contingent remainders, is a veded one, or cife would be bad. Sir 
Jd>n Cbejbire is concerned, for if the court fhould determine in 
favour of the plaintiff, he, as having the legal edate, muiL be 
decreed to convey. 

The obje£lion will hold ftill dronger againd Lady Chejhire*% 
evidence, becaufe ihe is concerned in intered in the event of the 
fuit, as ihe may, or may not, be liable to cods, according as the 
court ihall determine upon the merits of the cafe. 

The counfel for the defendant faid, the piincipal qutdion 
is, Suppofing ^at Sir John Chejbire ought not to be examined 
where the wife is concerned, yet, wliether the evidence, both 
of him and Lady Chtjbiret ihould not he read, as here is a third 
perfon who is greatly intcreded under the fettlement of Mr. 
Cotton^ and can produce no evidence fo material as Sir John 
Chejhirf%y who had the fram\g and perufing of die whole 
conveyance. 

The chief cafe relied upon for nje defendants was *Tyrrel t. 
JiaUt where IVard and Wtlbraham% ti.^dees through the whole 
•date, (Sir John Chejhire being oni^ a trudee to preferve 

(1) See Hot, Co* Litt, 6. h, \ote 6. 

\ COO* 
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tnfoence, Wneflisif, «iti 

contingent remainders), were charged with fraud, and yet 
the court of King’s Bench, upon an iflue of fraud, dirc^>ed 
out of Clianccry, admitted them upon fokmn debate to be 
examined. 

Lord Chancellor: The reafon, why perfons who at law are 
put into die jimtdeum , are yet admitted as M'itnefles, is, that 
that dicy may not be made parties to a caiifc only to take olF 
their evidence : but notwithllanding this, if there is a ftrong evi¬ 
dence againil the ftmulcum man, that he is f.irtkeps trinihihy the 
court will exclude him from being a witnefs. 

When this objection was lint ilaricd, 1 mull confefs T was 
very doubtful, whether the depofitions of Sir 'John (Jieph-e and 
Lady ChefAre ought to be read: but, ujioii die matters being 
fully difeufled, I am of opinion that the objc£tion goes only lo 
their credit, and not their competency. 

As to Lady ChefArej the objection depends upon thefe con- 
fidcrations, Whether flic has been properly made a defendant: 
Now I will not fay flic has improperly been made a defendant, 
becaufe it was nccdlary in order to a difeovery; but it was im¬ 
proper flie fliould be brought to a hearing, for flic Is no ways 
tiviccmed in intcrcll in the event of this fuit, as flie was barely 
an agent'for Mrs. Luttrel^ and confequently no decree can be 
made againft her, 

i M'ill not fay but tliere might be a cafe, where it was ncccf- 
fary to bring fuch a perfon to hearing j as fuppofc A, fliould, by 
fraud, obtain a conveyance for bis own benefit, where it ought 
to have been in trull only, there might be a decree again ;t fuch 
a perfon. 

But this is a bill brought merely to have a reconveyance from 
tlie perfon, to w'hom it is alledgcd the ellate is, fraudulently and 
illegally conveyed. 

But if there is no decree again 11 Lady Chpire, how is ?* pof- 
fible that colls fliould be given againlt her, for if flic is no wa 
concerned in intereft, there can be no decree. 

The confequence of this is, that the obje£lion goes only to 
her credit, and not to her competency. 

'fhe next confidcration is as to Sir John CkefAre ; and as I am 
of opinion that my Lady Che/hire's depofitloii ibould be read, 
the reading his depofition is a confequence of it; for it would 
be very ((range to rcje£l his teflimony, when iliere is not the 
lead colour to fay, tliat he is concerned in the fraud. 

I do not know any cafe in tliis court, where a feme covert 
has been guilty of a fraud folely, without the liufliand, and 
where he has no benefit at all.from it, that be ihould fulFcr, 
it would be extremely hard Jp fay, that he fliould pay colls; 
I know of no precedent, ybr do I believe the court would 

do it. J 

The depofitions of Sir phn and LadyC/j^wv read accordingly. 


4J»? 
« ' 
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Where a feme 
cov.'rlhas been 
guilty of a fraud 
folely without 
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et’flience, QBftneireiar, anH 


Cafe 309. 

The rules as to 
cviileiice are the 
fame in'equity 
as at law (1). 


Where two 
leafrs arefetupy 
you Cannot read 
one of iheiDt till 
you have pioved 
yoiieJfion under 
that leafe. 


(£) Rules the fame in Equity as at Law. 

Michaelmas Term, 1737* 

Manning V. Lechmere, 

T ORD Chancellor: The rules as to evidence arc the fame 
in equity as at law, and if A. was not admitted as a wit- 
nefs at the trial there, bccaufc materially concerned in in- 
tereft, the fame objeftion will hold againft reading his de- 
pofltion here. 

There are many cafes where leafes are granted to perfons, in 
which poflellion upon that leafe, and payment of rent, lliall be a 
prefumption of right in the leflbr, till a better is ihewn; but 
when two leafes are fet up, you cannot read one of tliem, till 
you have proved poflellion under that leafe. 


To ftew a title Receipts for rent are not a fulHcient evidence of a title in the 
muft'rovra^ IclTor, uiilefs he proves actual payment, cfpccially where the 
tuil p'.yment of perfon who has figned the receipt is living, for he ought to Ivavc 
rent, rcci-jpts b^en examined in the caufe. 

alone Will nocUoo 

B-iiifts’ re uu Where there arc old rentals, and baililFs have admitted money 
received by them, thefe rentals are evidence of the payment, 
bccaufe no other can be had. 

(l) G'ynn v. Bank ef EnglanJt 2 Vef 41. 
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Cafe 210. 

Maften in 
Chai.cery in 
renoru are only 
tn liatc bare 
inaueraoftafi. 


After Hilary Term, 173 < 5 * 

Eulchcfs of Marlborough v. S/r Thomas Wheat. 

Z O R D Chancellor laid it down in this cafe, that Maflcis 
in Chancery in reports which arc ipccial, are not to fet forth 
the evidence with tlicir opinions upon it, but only to Itatc the 
bare matter of fact, for the judgment of the court, in the fame 
manner as in courts of law, they only Hate the faiSts allowed by 
both fides in a fpecial verdi£l, but never meddle with any patt 
of the evidence on either Cde. 




CAP. XLVI. 



Cjcecutojis anti 

(A) WLo are iniithil to a Dijlributkn. 

(B) Of Adminipratiotiy to •whom to be granted, 

(C) Of Remedies by one Executor cr Adminylrator agninjl amthert 
and hoivfar the one Jball be anfwerable for the other. 

(D) What fall be AJfets, 

(E) R ule •where a Bill is brought againfl an Executor of an 
Executor. 


(A) JVho are intitled to a Di/Irlbution, 

Durant ,OLX\i\ Frances Ins Wife, Adminiftratrix of I ni • .-/r 
A„n, .kcofed - i !»*» 

Thomas Prejlnuod and Charlotte Ann Prfhvood~i 

Infants, by their Mother and Guardian, and V Defendants. 

Atnbrcfe Rhodes and Elizabeth his Wife, j 

NE Prejlnvood died inteftatc, and letters of admiuiftra* Cafe 2t I. 
tion were granted to the plaintilT Frances as her aunt, and s,c. cU-'d. 
one of her next of kin, who would have diftributed i per-» Vef. aij. 
fonal cllate to the intelkate’s next of kin, according to tlieir in- 
tereils, •witliout fultj but defendants infixing they are f^\k/ally fjme degree of 
intitled to the whole, tlie bill is brought in order that an account m an 
may be taken of the intcilatc's perfonal eltaie, and that the fi^^uanyliitittcd 
fliares of all porfons maybe afeertained, and the pI.iintilFs in unaertne(ti. 
rieht of i’lv/wfj claim one third of the perfonal eftate for their 

e> * tioii? (i). 

own ufc. No right of 

«rptcfent»clon here, but nuft take per capita and not perfitrpti l>). 


The defendants Ambrofe Rhodes and EHzr.W'L liis W’ifc in- [ ^455 ] 
filled that in cafe the plaintilFs, in ligl'.c ci '.'.vnees, are in- 
titled to a third, they in right of the def'-ndant EllzaWlk are 
intitled to a like fliare, flic being the plaiiuilF Fru'i a'i only 
filler. I 

(i) Ltydv.Teneh, a Page De-eces, 3 Stanley v. Stanley, 

y.Coei, zFef.zt^ cited, f pof. 456. Lyd 't.Tn.tb, 3 Fef%\%, 

(3) tyuijh V. iredf, iff Ab. 249. Page v. 6'oc.l-, 2 VeJ, 214. cited. 
fl. 7. Pre. Cha. 54. Davers v, 

JF The 



4SS €i:ea^l0 an§ 9taftilSrato|0. 

D««ant V. The defendants Thomas^ and Charlotte Anne PreUwoodt who 
pACtTwooo. j,j.g jjjg pjjjy children of ^Thomas Prejlivood deceafed, who was 
the only brother to the inteftate, infill that they, as reprelenta- 
tives of their father, and neareft of kin to the inteflate, are in- 
titled to the whole pcrfonal eftate. 

Lord Chancellor: As by our computation the aunts and ne¬ 
phews are in equal degree of relation to the intcllatc, they are 
equally intirled under the llatute of dillributions, and no 
right of rcprcfcniation can be here allowed, and, according to 
the authority of many cafes, they are to take per capitaf and 
not per Jlirpet^ and therefore his Lordlhip dire£led, after the 
fatisfaclion of debts, the clear furplus of the inteft;itc*s per- 
fonal eftate to be divided into four equal parts, one fourth 
to the plaiiuifts, one fourth to the defendant Thomas Prejlwood^ 
one fourth to the defendant Charlotte Anne Preflwoodj and the 
remaining fourth to the defendant Rhodes, and Elizabeth his 
wife (i). 

Horrel v, Tf^hi/e, in the Court of Exchequer, and Grainger v. 
Granger before J.ord Talbot, were cited. 

(l) Reg. Lib. A. fjyj.fl. 761. 


X4t2i, Hans Stanliy Efq; and Elizabeth, Anne, and Rarah~\ 

*^ 59 ' Stanley (his Sifters) Infants, hy Edward Hooper, > Flalntilfs. 

Efq; their next Friend, ■ - 3 

Phillippa Stanley, Widow, and Anne Stanley, Widow, Defendants. 


Cafe 212* Tr^lLLIA M Stanley and Anne his wife Iiad two fons, George 
S.C.*Vef.ii3. and Hoby, who I'everally married in their father’s life-time; 

Staniy, the father dies, his”;wife furvives him, afttr- 

aad Atm hit *wardsdies,and leavesfeveral children, who are Dill living; then 
(Mt* Ifeiy dies intefate i\evna^ Phillippa his wife) paficircd of a very 

Htly, w^fe- large perfonal eftate. 

venlly martied 

1 b their father’t life-dme ; ff'ittiam the fadter dies, Ann hit wife furrivei him. Gtorgt afterwards 
diet, and leaves fereral ebiUren, who are ftill living, then Uaiy dies inteftate, leaving Phi/Z/z/tti hie 
«Ue poflclTed of a very large perlbnal eftate. 

The children of George htint a bill againft Pbillifpa, who hai adminiftered to her hulband, and alfo 
againfl ^aae their grandmother, infilling, that, aa the reprefentativet of their fuller, tiieywereiiiu- 
tled with their crAndmother to one half of the moiety the inteftate *a eftate, the wife being intiticd 
to die other mmety, by thexa & zy Car. z. e. 10. . 

The refidue of the inteftate’s eftate, after fatiafadion of debts, dircAed to be divided into four equal 
para, two fourths thereof to be retained by Pbiiiifpa the inteftsle's widow, one other fuurdi part to be 
paid to adHM £toti/9 the intefttte’s mother, and the remaining fourth part to be laid out in 
annuides, in the name of the accomptant general, fubjeA to Reorder of the couit, for the benefii of 
thcchiUrcnofCMrjs, equally to be diwded. \ 

3 The children of George bring this^ill againft Phillippa, who 
had adminiftered to hrr hulband, anV tlfo againft Ame tlieir 
grandmother, infilling that, as the rcplefentativcs of their fa- 
tiier, they were intiticd with their grano^ther to one half of 
the moiety of the inteftate’s eftate, the wife^ing intitled to tlic 
otlicr moiety by 22 £5^ 23 Car. 2* cap. 10. 




<Eiecnt028 

It was iniifted for the platntifFs, that by the llatute of i STAMiiTwi' 
2. cap. fee, 7. it U enacled> that if after the death of ®'*‘^*'**'»* 
the father any of his children Ihotild die inteilate, without wife 
or children in the life of the mother, every brother and lllter, 
and the reprcfcntativcs of them, lhall have an equal lhare with 
the mother. 

In this cafe there is a wife left, but the iiitcnt of the afV was 
to put the intcilate's brothers and iiflcrs, -and their rcprefeiua- 
tives, in the fame light and condition witli the motlier; fo 
that whenever the mother was intitre<!, the brothers and filters, 
and their reprefentatives (/»/r Jlirpes)^ were to have an equal 
(liare wnth licr, and cited the cafe of Keiiivay v. Keikcay, 2 
TVtns. 344, (t), Pafeh. 12 Geo. which was as follow;;: The plain¬ 
tiff was the widow and adminiffratrix of one that died imelVate 
having no children, but left a mother, a brother and filler, 
and brother’s cliildren, and it was decreed the wife fi;ou!d have 
a moiety, and the other moiety cqu-ally to the motlier, hroiher 
and filler, and brother’s children, (as reprefentatives of the 
father per Jiirpem)^ which cafe is exa£lly the fame with the pre- 
fent in every circumllance, except that in the prefent c ill* die 
kiteffate had no brother and filler living at his de-ath, which is 
not material, in regard that the children of the brother take by 
way of reprefentation. 

It was infilled for the defendant, the intellatc’s mother, that 
tliefe flatutes are to receive a favourable conilrudion to exclude 
reprefentations in a remote degree, in refpe£l of cpllaici-.ils, 
agreeable to th« cafe of Carter v. Crawley, Raym. 491}. aiid tiiat 
the words in the llatute of James are in the coiijur.rilive, and re¬ 
quire a brother or filler to be in ejfe, as well as reprefentatives of 
brothers and fillers to make a cafe within that Ratutc. 

It has been determined that when the intejlate leaves brother’s anJntef 
or fifter’s children, and no brotlier or lifter, fuch children take uto leave* bra-' 
per capita^ as next of kin, and not by reprefentation, Eq. Cnf. there orfirten 
Abr, 249. Watjb and Waljh ; and that the conllrudlioii of the bro*her*« 
ilatute was the fame if a man died leaving aunts and nieces, and fift -r, they tnkt 
no brother or filler, fuch aunts and nieces would all take p^r P' 
eapUot and Uic nieces could not take per Jlirpes } and yet if the "0*1,^ 
father of the nieces had been living, he would have taken the tation: Soifh* 
whole, and this was determined in die cafe of Durant and Prejl- •**' '?* 

wood, June 30, 1738 (2). „.d „o brother 

or filler, the^ 

wouM ell Uke ftr tofitoi but if thu father «f the nlecce had btea livin(, he would have r.iif ,i||i 
the whole. 

And from hence it was argixd, that as there was no brother [ 457 ] 
•r filler of the inteftafe livin;;^ if the plaimift's in this cafe took 
any thing, it mult be necel^ily per capita, and not by reprefen¬ 
tation i that when brothers children take per capita, they mull 
necefiarily take as next o^lcin, becaufe, 'as they are not in equal 

(1) I Strt. 710, S. C. Gilb. Rep. 189. (a) .fw/r 454. S. C. See the cafes u 

S. C# a Eq. Ab. 44'll S. C. pL 47. theaotes. 

degree 
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STAMtST V. 

Stamixt. 


The ftatute of- 
diftribations, 
and the ftatute 


intent ot‘ the 
IcgUlatute. 


degree with the inteftate’s mother^ they could not otherwife take 
at all. 

And It was further urged, that if they were intltled by re- 
prcfontatlon, it might be carried to the fourth or fifth genera¬ 
tion, for there was nothing to reflrain it in this acV, as there was 
in the flatute of diftribulions, which would create great con- 
fulion and fractions in the ellates of inlcfiales. 

Lord Chancellor : There arc two queflions in this cafe. 

Firjly Whether the plaintiffs, who ate the nephews and nieces 
of the inteftate, fhall fliare with the intcllaLc’s mother, 
there being a widow of the intellatc ? 

St'condlyf Suppufing they may fliare, notwithftanding that ob- 
je£lion, whether they can come In, in refpecl that there is 
no brother cr jijler of the intcflatc living? 

As to the firfl, it is directly within the cafe of Kcilivay and 
Keihvay^ and 1 am fatislied with the rcafon of that calc, ft 
Zr-Joi. irvery depends upon the conftruftion of the pvovifo in the Ilatutc of 
'incurreft!/pen- JaineSy which is very incorrectly penned, and fo is the ftatute of 
ftw diftribulions j anil therefore a conflruction is to be made upi.u 

tobccunitrueJ tlic fccond ftatutc, according to the intent and meaning of die 
according lo Oie legiflature. 

llpon the ftatute of diftributions, the defeending line cx- 
cluih'd all collaterals, and afterwards went to the next of kin ; 
fo that the father or mother would take all. As fuppofe a rich 
citizen died inUjlutej his fliare would all go to the motlier; thcre- 
foic the fubfcquciit ftatute intended ftie Ihould have a provifion 
only Cipial wiiii a brother and filler of the iiUeflate. 

A.i to the fecoiul queflion, it is a new one; for the inteftate 
has left no brother or lifter for the mother to collate, or fliare 
tqiiaiiy with. 

'J’he cafe of WaiJIj v. U'tdjl^y is groutulcd upon the ftatute of 
Car. 2. fee. 5. The woviL-. of tlie aCl i!o fuppofe tliat there 
muft he feme perfons to take in dicir own riglu, and oibers in 
right {)f reprefentatiun j but the ftatute of jnuies 2. is of a dil- 
fcreiit kinil, and lets in anoihcr periun. 

TJie word OK# il'ie is a mother takes an orl-hial fliare in her own right, 
in the 7ch iVc- and the brothers a!ul fi..err, chiliire.i take as if the brotl.er ami 
*■ fificr were living; for die word itnd, immediately preceding the 
acety preceding words the reprefntatives^ muft be eoiiarueu 111 inc iiisjuiicuve. 
the wardi tbt 

rtfr^niivti, muft be conftrasi in the dinjuadivc. 

t 

As to the tibjc'flion, that fuch reprefentation might be carruxl 
to feveral generations, I think ti:;t co‘’fttjue!iec d>,e.>; nut tollow, 
for the provifo in the llatuie oS^nwesh to be ineoipor.itid into 
ilie Itaiute of CharUsy which ex^'fsly fays, that rcpreient.itions 
fhall not be carrie i beyond broth^’s ai.d filler’s children; and 


Tlie provX in 
the ftatute of 
'^omu it to Ue 
in<ioi-poi'4o:il in¬ 
to the ftatuu. of 
Cboritt wheie 
it fj/., tbit 

nprciLiiutioiit this is agreeable to the rule my !-or ^ILue lays down in i ventr. 
A.ll iioib> c.,r- 
lUllid beyon i b o- 
*A<t iifteit 

•htliben. The ^ 

piU uf du. iU-ute. mtJe J>!ri matvU Ihdl he (onftrseil into one tno.her.’* 

a.i- 


that ftatutes made pari maieria 
another. 


iha# be 
V 


couflrutd into one 


I think 
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^ t th:nk the ftatute of James intendeJ to let in the rule of the 
civil law, which contained three lines, afeending, defeending, 
and collateral; the defeending line abfolutcly excluded all others, 
the afeending excluded all collaterals except brothers and lifters, 
and they took alike. 

His Lord/hip therefore ordered the refiduc of the inteftate** 
eftate, after fatisfadion of debts, to be divitled into four equal 
parts, and two fourth parts thereof to be rct:iined by the defend¬ 
ant Pkillippa the inteftate’s widow, and one (ithcr fouith part to 
be paid to the defendant Anne Stnuky , the intclbtc’s mother, and 
the remaining fourth part to be laid out in Soutk-fm annuities, in 
the name of the Accomptant general, fubjcti^l to the order of this 
court, for the l^nciit of the plaintift's the infants, equally to be 
divided (i). 


STAHLXTVk > 
Stamlev, 


(j) Rt'^t Lih. B. 1738. _/c/. 283. 


(B) OJ AdmUiiJlriitbii^ to nvhom to bj granted. 


drs Humphrey^ Adminiftrator of the Goods'! 
t-adminirtered of his Sifter Mary S<r.r/et, I 
/"idow of H'liliaiH Scarlet, and formerly the f * 
^ife of ^okn Olhorne. deceafetl. . J 


Crnrhs Humphrey, Adminiftrator of the Goods’ 
un-.i 
Widow 

Wife of John Ojborne, deeeafed, 

Thomas Bnllen, and Anne his Wife, Adminiftra- 
trix of the faid WiUUm Scarlet, who was Ad- 
ininiftralor of the faiil Alary Scarllt. — 


Mty the iSdif 

* 737 * 


Defendants. 


^ Survives her firft hufhand, who l-. fr her a legacy, an<l In- Cafe 2T7. 
tormarrics with/I. She dies, the legacy bein'; i,.’r:ceh'- s. c. *Eq.Ca. 
td by ]i during her life, but altiT her death he tookoui admi- Ali > ^.pi. .1. 
nillratiun to her, but died liimfelf before the legacy came to 1)1“: * j?. <8. *'«. 

hands, and his adminiftrator gets it in, and tlie ad nitnltrator furv.vt, her 
de Innis non of the wife bviiigs his bill to have ihis legacy, re- tiiauuibwJ, 
ceived by the adminiftrator of the hulbaiid, paid over to hini 


as the legal reprefentative of the wife. 


tiic le^tcy ueing 
u I'-v-i-ivcd by 

the r-co;:.! hutbinJ during her life, but afltrhcr di Jtli he adiiiiiiiitcrs, and die betare Ji'- i.g.icy eiine 
tn hi, li.iii.]a } his adniiniltrator gets ic in, and ihe aaijiiiiiilr ..j» tie ivnit ttm «r die w»ic b.iiigs iba bill 
tor the Icg-ity. 

Equity cOiiliJcrs the ndminillr.(tor Je touts srn as a truilee for the adni'iidrator ot tlic h'jfoiad, who 
h'.ving aa abiulute right by lurviving iii. wife, his adniiniilraior uu^ht to n.ve ih'a benefit 
it (i). 

During the coverture, hufl> ind and wife are but one perfon j but when ill: dies, he has a tight to 
adaiimititt exclufive of all other perfor..f 

: 

(i) Sec Crw/v.iJrrj, 2/!i’7. 423. Elliot y. CAV.er, {od. 3 vol. 526. \Vef, 

fl 7. I /’. ty. 381. S. C. cited. Laay 15. S. C. i Ihll/. 168. 8. C. 

.//, calc, 1 E. K. 382. cited. 


Mr. At 




« 
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m 

Mr. Attorney General for the plalntifF contended) that a hull 
band and wife in law arc but one perfon, and confequently no 
relation) nor intitlod to adminiiler. - 
Lord Ckattielbr : During the coverture, they are but one per- 
fon } but when tliat coverture is dllTolved by the death of the 
wife, the hulbund is certainly the neat friend and neareft rela¬ 
tion, and has a right to adminiiler exclufive of all other per- 
fons. At common law no perfon at all had a right to admini- 
jler, but it was in the bread of the ordinary to grant it to 
whom he pleated, till the ilatute of the 2til of Heu, 8. which 
gave it to the next of kin \ and if there were perfons of equal 
kin, which ever look out ndminiilration was intitled to the fur- 
plus } and for this reafon the ilatute of didribution was made, in 
order to prevent this injudice, and to oblige the adminiilrator to 
dillributc. 

'I'hc quedion lirrc is, Whether the adminidrator de bonis tiott 
of the wife, or the adminidrator of the huiliand, is intitled to 
this legacy ? 

I thmk clearly it was a veded intcred in the huiband, and 
therefore his a^lmioidraior, as his rcprediitativc, is intitled to 
it, witliout being oidigcvl to make didtlbuiion ; for the huiband 
is lu't within the ec u ty of the datute, and it is explained bc- 
ftdes by r!<e latl d. -it: in the ilatute of frauds and perjuries (1), 
Jiw “.''id f<r t'c exp.'ainitig an a£l of this prefent par- 
“ liatiiOiit, A:i acl for the better fetlli.ig of iiitedatcs 

cibaies, be it dv e’ -.ri'-l, tl-at neither the fa:d aid, nor any 
** thing tliercin cc“ta;ncd, d.all be couilrucd to extend to the 
** cllatcs of feme s that ilia!! die inteilatc, tut that tl.eir 
f‘ hufbat'.ds may v’etitand, and have adminidration of their 
*• riglits, credit, and otht:r ptifonal edates, and recover and 
** enjoy the fume, as they might have done before the making 
of the faid act.” 

Notwithdanding hy the rules of the common law the admi¬ 
nidrator of the wife is intitled to it, being a cb^Jt in aSlion^ not 
received or got in by the huiband in his life-time, yet equity will 
confidcr fuch adminidrator as a truilec for the adminiilrator of 
the huiband, for the huiband having an abfolute right to it by 
furviving his wife, his adminiilrator ought to have the benefit of 
it; and therefore the p)aiiitid'’s bringing this bill is a breach of 
trud, and 1 didnils it with coils, and decreed accordingly* 
For the plaintiff was cited Burnet v> Kytafton and for tlte de¬ 
fendant Huntley V. Grijjilh f. 

(1} 29 Cm. 2. r. 3. fee, 23. 


f iA. 4]2. 




(C) Of Remedies by one Executor or Adminiftrator agahtfl ano¬ 
ther ^ and b>ow far one Jhall be anjwcrable for the other* 


Hudfon V. Hudjinu 


Kovtmhar the 
7ih, 1737- 

Cafe a >4* 

7 0HN Hudfon dying intcflate, and unmarried, letters of S. C. cited 
adminiirr.'ition to him were granted to the plaintiff and one 
William Hudfon, who prevailed on the plaimilF to join and ad- 

cxecute leveral letters of attorney to the dt rendant lienjamin miniftratow t« 
Hudlon, then in Flanders^ and alfo to another defendant 'Jofeph 
tiudfon^ then u\ London, impowenng them to ^et in the cfrects by letters of 
of the iiuolhitc. After the defendants had rcccivetl fonieof tlic attorney to get^ 
intcflates eftates and cffe£fs, William Hudfn, joint adminillra- 
tor w»th the plaiiitiif, fettles an account with the defendants, dn-. n'.li.ai- 
vvho were his fons, receives the balance, and gives them a 
general releafc, and then dies; afterwards the furviving admi- uithilum,re- 
iiifirator filed his bill to fet afide the defendant's ftated aceoitni ceivcitlie bi- 
and the nl.Mfes, and to have fatisfa£licn, fueirellhiK that tln.v *■*“«"» l'‘v« • 
ought not to bind iiim, being fettled without his privitv- 'l':-e ^nj -iundie*. 


viving adminiilratur: 


pnvi 

defendants, in ilicir anfwer, infilled on their Hated accounts and The pbiintifi, a 

rcle tfe; and the quellion was, If the releafe would bar the fur- 
- - * , ' niiirAtur, }'uyt 

■ ^ ih.: a i-.-:.! ac- ‘ 

«iiitni , iiuJ re- 

iMf-s nijy be fet aflJe, ai b-ing lettleJ without his privity. One adminiltrator vjii'idc rch-afe a 
debt fo as to liitiJ his uiliciuife is ii> .m rxfi.uloi, (jr each int.rvly n-prcliur. I'lc Ictlitorj 

but the relcafc of onv .1 Imi.iiftiacor in.iy birboih, if rrlvafreis jccouji'j. . .0 th-.-m in llicir ow* 

right, .ind not ac adini Mil aois. Tiic iclcalcs licie being uiif.nt'.y ul>'..u.i. i, though clf'ettuii ia 
law, were fet afiJu in e quity. 


Lord Ch.inolhr: I’licrc are two queflions in this cafe which 
are merely matters of bw. 

Firjl, Whether arch afe of a debt, or conveyance of ' *-rm 
by one adniiidllrator, will biml his companiDii where liierc 
is a joint adminiilr.ition granted? 

Secondly, Whether the dcfcndanls a<iling, and collc^'ing part 
of the cllatc niuler a Jciicr of attorney ironi both tiie .ulnii- 
niftralors, will vary tiie cafe ? 

As to the firjl irAnt, I am of opinion that one adn-.inillrator 
cannot relc.tfe a debt, or convey an intevefl, lo as to bind tiic 
other, smd that the cafe of an adniiniflrator differs fiom that of 
an executor. 

It is certain that executors have fucli a pow'cr, and the rea- 
fon is, that each executor is conlidered as inlircly roprefi-nting 
the teftator (i). If an at'lion is brought againft joint exe¬ 
cutors, who plead diflcrcnt pleas, fome books fay, that plea 
fliall be received which is r.oii fur the benefit of tlie tell.itoi’s 
effefls, and this Ihews each executor may plead in right of 
his teftator. 


([} Sec 2 Rac. Ai. 395. 


But 
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klvasoM V. But the cafe of executors differs effenttally from that of ad* 
T^intfreftof ^^uniftrators} executors receive all their power and intcreft 
■a executor ” teffator, and though before they can maintain an ac- 

Brifesnotfiom linn they muft prove the will (i), yet the probate is only a de- 
claration of the proper court that they are executors, which by 
tor, ihrrcfi.c he the law of Scotland is called confirming the executors to the 
»»*y ",ffiin a and is tlie fame in effeft as is done here, and Hill the 

term b° I'j're pio! ‘titercft arifcs not from the probate, but from the teftator; 
bate. therefore an executor may releafe a debt, or aflign a term be¬ 

fore probate (,2), and if after probate he fues for the fame, the 
precedent aft done by him may be pleaded in bar; if ,in exe¬ 
cutor appoints another to be his executor, and dies, he is im¬ 
mediate reprefentative to the firft tefiatur, but on the death of 
an admi’ii'lrator. Ids whole intereft determines, and admini- 
llration </«• bonis non, &r, mull be granted, 

ijo if a crciiiior makes his debtor his executor, the debt is 
totally extinguiflied, and cannot bo revived (3 , though the cxe- 
tjUyextin^uiili- cutor lltoiild aftvrwaids d!a j'ltcilate, and ailmhuilration de bonis 
hc’brappo'ntra fiill telfuior Olouhi be gramed : but if a debtor 

be appointed adrinnillraior, that is no <..xtinguidiment of the 
debt, but a fiifpcnfion of tire adhon, and his reprefentative on 
his death would be chargeable at the fuit of the adminiilrator 
fufpsnfjoa< f the df hnls mil, iz’c. of the fii'H intcilate. Salk. 8 Co. 135, 

afiif n.aaA hn 'j'Jn.fe cafe^ evince the dilFereiit foundations on which the rights 
chirgeabU* .'t of cxcoufors and admiiiilhdtors depend, the power of the latter 

J hetui 01 the. arifing wholly from the ordinary, of the former from the 

dminiftfaior </e ^ ^ ■ 

itiiis Her, (Sc. of tcltaiOr. 

■ |he iiril intuV. if* 

The right of cxecutots »iid arlminlftistnrs depends on dldcrcut foiind^tioas, the latter arifing front 
the ordinal the iorii.cr from die teltaa.r. 

I ^ 

An adminiftra* The right of all adminiilrator is exprefled fo differently in the 
books, as if th<.y were at a lofs how to deferibe it. In 8 Co, 
vice office‘iif 135. k. it is called an authority, becaufe the adminiilrator has 

truft, being more nothing to liis own ufe ; in Vaughan 182. it is with greater pro- 
^ thOTity,*’ana'yst called a private office of trull, for it is more ilian a bare 

Jefs th’n the in- authority, and lefs than the intercll of an executor, which 
^ ftems to have been the foundalion of Isord Ccwper’a opinion in 


1/ a d- btuT be 
niade executor, 
the debt is to- 


he br appointed 
adimni!liji.vii, 
for it h no cx- 
tinguiffimc-it of 
the debt, but a 


executor. 


2 f'cfH. 5 r ,J. 

If therefore an adminiftration be in the nature of an office:, 
what will the confcquetice be in the prefent caft ? hir if an 
office is granted to two, they mull join in the executing the 
ads of die office, and one cannot a£l unlefs 'in the name of 


(1) Vitlo H'ilU V. Rich, ftjl. 2 vol. 
noie I. 

D,€r ^67. a. fl, 39. Mead v. 
W»rd Q'-rery, fofl. 3 vol. 239. 

( ji"®.®' IVani/ird V. IVankfard, I Salk. 
299; ,But it hems that the appointim-iit 
: ot a" debtor exrtutiir, is only parting 
(he aetioKi but the executor is cot.* 


fidercd as a truflee tor the money fo ow¬ 
ing td‘ the teftator, and fuch money in 
equity is confidered as part ot the tef- 
tutor’.s perfoiial ellate. Holliday ■o. Boas, 
t Roll. Ab. 920. AJkvoith v. Cbambtr- 
lain, i L'ha. Rep, 138. Field V, Clark, 
ibid. 242. Fox V. Fox, pofi. 463. Carey 


V. Gjodiage, 3 Bn. Qha. Rep. 110. 


both 



(Sftecutojs anti 




boA, and on this kitid of rcafonlug the prefent cafe will •* 

depend. umo*. 

There has been no eafe cited except Dyer 3To. and (o. r.}^. 
bi which til!ns on the repe.’.! of letters of adniii'liir. ilon, but I 
have the ojiinion of a v< ry !;riMt niati, iinvd lim ,n in hi-* 
meuts, 4//j vol* new eJ'i, />. 83. v liich iLcm,; to t orr i; end 
with mine as to the nature of toe tl’ir.rent of tvci-iit* is 

and admiuidrators, thi,i<f“ie I t'liiik tie relenfc of one lulnii- 
tliUrator will not bar the «.t/’or (i). 

'rhe next tjucltion is r; .niotlicr confiderat'on, wbeiliv'r tin* £ J 

dcfi.’nd.iiUs li.Miti" affLil nifv tie Ifiit.*- of .iti .i kv 01 both 

lulniiniitraiors, and h'I'iu li!. 1 efoii ■ ur.: to ilicirfeivi-s 

in their own ligl.t, a:;.l not I’j a if., ti.e rclj-.c .■ f 01.0 

may no: nar l)ol*-, aiui i 'i.inb It n . y. 

TJu; (.'.if( s coii'ldor r'’>'ni as irproi. tit'nt; tl • intefiafe, and A p-rr-m’aing 

fnino- in lhal ri"ht, win re ti.e v iiiull naiii-' tlnn.l.ives jn inn i uncr 

• 1 • I 1 • ■ I > • • ot Irons 

ItrafJ!.',, and lo fays i.; id (nit h.rie bom adinimitiaii-rs aiiiiuniilr i is 

exi cufe u Iftter of attorney', to impoM'or tl e tleftiiu.iiits to co!- nojbriu'Jby 
tiir' iTi.'Is, and receive the inttllate’j dcl-.ts, and fo fni re; owii lipbt'i'a 
fh.cy r.^ied under that a.ithority, they arc aiil\ver..b!e to rlic bn'ifiorre- 

a. bnmiflr.itor;. in their own tarht, and mi'lit be chareid as their 'ir,ami need 

, . , . , , ■ no. niiiK'thcin- 

b. nJii!s and rt'jeive’‘s, and li,ty lucd imf n.smc tlivnileh-cs jd- f iv <.admini- 

miniilraiofs. and if nouluited, tliey inuit pay eolls as ieing i« liu.or.. 

jure hieinh. 

If thcic is a joint debt pwinj^ to twi', and one releafi.s, ,thc 
ailion is (.^one, wlwthcr it arifes mi bond, or limple ci.ntr.uM. 

It has been laid, that foinc part of tlio, inU llatths tllaie has Th,-,’aun.ini- 
bren reeeivid by the defendants in fci.'c, iipe.” which tlw i '/ it thatoi!, in wo¬ 
of ailminilliMtion lliould fnblitl; b;u I a’.'nrti.end in lucii cafe 

1 1 ,- 1 - ! • • - . 1 1 ‘1 - , I • Ui'J’lll' IVLS lo, 

tno relcaii or one adnninur.itor \\'ninl ne a b.ir, lor troie linn;,; jn i.iry r.trd 
were in eiKcl di livered to ibrni by llie wilniinil;! itois tlu nih. vS, ’’y 
for which tliev ninlt fue in their own vi„ht, and ttierciore the ie- 1 ;' '.Tuf 
Icaic ot one bar.; tr.e otii.r; lor too in trover they may 11.. ; c 
ihcmreive; ailminillr.ilor.s, Vet I'lcy need not do it. 

'I'lien the ouclliou is, WJnit a iriurr of ctjtiity v. ill Jo with a 
rHeal'e tliat is cfi’eAn.il .it l..w r if it w.c: i.;;f.iir .nid colhdlve, 
a court W equity (.ir.,'ht to let it atide, ainl upon iJic evidence 
here, the veleales appearing lo b'C unfairly obt.iincd, were i'et 
afulc. 

And as to the defendants Benjumsn and jj f'eh Hu.ljln, his 
l.ordlhip deelarcd that t!ie plaintilV is not b: iiiul by liie ac¬ 
counts Hated, and the reieafes c.vceut'iil by tiieir ftitlicr, from 
tiemandiii" an account apainlt. them hi a C'Uirt of equity, and 
tliereforc an account was directed accordingly (2). 


(l) Hut ilic AutliiT of the'(’oMclict'i'c of WtlLtni v, in 


ni.'.hcs a c,v.c-o :.s rj ih.s point. 

V ..Cj , j,.j jj... 

t.l ih ! Ltods in Ju r y V, r./, Z> 

l.iie, t''i,it -.t wj: ii.bl -.aacaic 


of « tllftru V. Fe^;;, in , 1 . -1. on* 

adminitharcr il'vti-.l in the (.lUi'f "round 
• * ® 
and loutulatio'i wi.li C'nc crvceator. 

i^z) AV-. L:L . 1 . 1737. I'oi. 133. 


■ VoL. I, 


N. D. 
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Hopsok I*. 

Hudson- 
Where one t'J- 
Biiniitritor dleif 
the right fur- 
trlvcs -rithout 
new Irtfcri of 
eJnu-'iiAMtioii 


N. B. When this cafe of Hnd/on v. Htidfon came before T^ori 
Talbotf on a pica pf a ftated account, and the reJeafe, he 
held, that If one admitiiflrator dies, the right of adinini- 
ftration would furvive without new letters of adminlllration. 
Fidi ^ Ferttm 514 (ij. 


(t) But the Mafterof the Rolls la neceFary in the cafe of two adminidra- 
Jacmh V. Harwoo.!, z Fef. 268. faid, tors to come back to them on the dtaih ^ 
tJut the eccIefialUcal court now holds it me for a probate. 


C 4^3 ] 


(D) mat Jhall h Jjfets. 


Cafe 215. 

S.C. a Eq. C<<f. 
itbr. SOS. {<1.^9. 
rff. nx'-ttgag.:.! 

hit clt Jtc to B. 
who paid no mo- 
Rcy, but gjee a 
bond fnr 

aAei W4i.js 

maket T. '.it 
•xccHtor. 

The debt no*, 
estinguiihed in 
sqiiity. 


Michaelmas Term, 1737. 

Fox V. Foh* 

A Mortgaged his eftatc to the defendant, who paid no mo- 
• ncy in confidcration of the mortgage, but gave A, a bond 
for 1^0/. A. afterwards makes the delcinlant his c.rccii'or: 
The heir of A, bring.s his bill to have tbc real eftate exonerated, 
coiindcrtng tliis bond as aillts in t!if Iiands of t!ic dci'cndaiit. 

Lord Chancell: Notwithftanding at common law the making 
an obligor executor extinguillies bis debt, yet in this cafe the 
bo’ul {Imll be conrulcrcd as aflets in the hand of tiie dcrciulant 
tlic executor, and applied, after the payment of funeral cxpenccs 
and legacies, to the exoneration of the real citatc in favour of 
the heir. (1). 

fl) Rfg. Lib, A. 1737. fol. 789. See Uu-lf-n v. ILi!/}it, ante 461. 


Vmtmbtr 13th, Ni/gctit V. Giford Rud Others. 

»73** 

Cafe 21 5 * ^’T^HE bill was brought againlh feme of the defendants, as 
a. C. a Vef. A truftccs of a mortgage term for an alfignmcut, .md againft 
269. cited. others to difeover what interell they had in the prcnnilcs. 

An executor af- It appeared that the mortgage in queltion, was a mortgage 

Iiwrt^ed^term to tTuftccs ill truft for Sir Richard Billings tlic tcibtor, and 
Bfhis teftator to Mr. ArumM executor pi Sir Richard had aifigucd this mortgage 
If ^*d*bt^' plaintiff, as a fatisfuOtiou for a* debt due from 

due to^. ftem Mr. Arundel to the plaintitT. 

she executor, 

thi* is • go^ alienation, and A. ihall havr the benefit of It againft the daufliters of ths teftitor, 
who were creditors under a matrugc rettleuent (i). 


( ») The authority of Nugent v. Gifford t 
feems confirmed by the following cafes, 
E’Oitr V, Cerbetf 2 P. JF. 148. Elliot v, 
MerrimaUf fofi. z vol. 41. Mead v. Lord 
Orrery, pojl, 3 vol. Z35. Ithel v. Beane, 
I F^. tig* Jacemh v. liarwotd, t Vef. 


265. Btmy V. Ridgard, 2 Bro, Cha. 
Rep. 43S. 4 Bro. Che. Rep. I30, 
cited. fFbale v. Booth, 4 Durn. itS Eaji, 
625. (note). Andrew w.K'rigtej, 4 Bro. 
Cba. Rep. 125. See alfo Langley v. Ox- 
ferdf k,nb. 17 . 

Thf 
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The queftion If fucli affignmcnt was good againft the Nobikt « 
daughters of Hh RichardBi//i tigs^ \vho were creditors under the Cirro*o. 
marriage fettlement) and alfo to whom the trultees lliould afligti 
the legal eftate. 

Lord Umncfllor : The qucllion is, If the two daughters, who 
are allowed to be cretlilors, arc inlitlcd to follow this mortgage 
term (in the hands of tlic plaintilV as aingnec of it) as fpecilick 
aflets. 


1 am of opinion they are not, but that the plaintilFis intitlcd 
to the bcincfit of fiich allignmcut bv the e:;t'eulor. 

At law the executor has a power to dilpofe of, and alien (he 
aflets of the leftator ((), and wlwn they are aliened, no creditor 
bylaw can follow them, for the demand of a creditor is otily a 
pcrfuiial demand againft the executor, in rcfpc£l: of the aiiiits 
come to his hands, but no lien on the aflets : This court will in- 
dec<l * follow aflets upon voluntary alienations by colluilon of the 
executor (a); bat if the alienation is for a valuable cjufideraikn^ 
unlefs fraud is proved, this court fufl'crs it as w’cll as at law, aiul 
will not contronl it j for a purchafer from an executor, has no 
power of knowing the debts of the teftator ; and if tins court, 
upon the appearance of debts afterwards, would contronl fucli 
purchafers, no body v/ould venture to deal with executors. 

• It is o'ojeclt'dJirJi., That tlicfe M-ere the equitable aflets of Sir 
Richard //i/A'/.'/'j, and that the plaiiirilT purth ifcd nothing biU an 
equitable iniercft, burthened witli all ll;e equity in the h.mds of 
the perfon from whom he piirchafed (3^. 

iiut that is a rule only where there Is a lien on the thing it- 
feli, and I know no diflcreuce in this court, between the power 
of an executor to difpoft of equitable and legal aflets. 

’Ihc fccijid ohjccliotu is, That the allignec totpk ibis aflignment 
with notice, that it was the teft.imcntary aflets of Sir RUbard 
liilHiigs. 

But if this was fulFicicnt to affcO- it, it would affetff cverv pur- 
chafe from an executor, bccaufe every fuch purchafer mini Lave 
fucli notice. 


At law an rre 
cjtor may alien 
t'li; aHirLi of n 
tull.tar. and 
when aliened, 
nn crcJitoi caa 
tollow tl'.cni, 
ar.J ivb tlie 
ationatiuu ik for 
a Valuable ern- 
liJcratioii, thit 
couittufTcrs it 
a> well as at 
law. 

[V 4 J 


No dlflerpnce In 
this court be¬ 
tween the pow¬ 
er of an execu¬ 
tor tn dilpofe of 
equitable and 
lefal airely. 


Tiic third ohjenion is. That tins is a dt.vaftaviif becaufe the 
confidcratiun was a debt of the executor’s own. 

But I know no rule in tins court to warrant //’«/, neither is Ansfligninent 
there any diftcr.ncc between this and money paid down, pro- •>>**>*■*«utor 
sfided it be done bond jide^ 11 fum of money bond Jidc due (4), is alvet, to’a^prfou 
as good and valuable a conlideration as any. who haa a fum 

of money bona 

due, isM valuable a eonfiJeration ai forsioney paid down. 


{») Dot it feems, that a teflator’s 431. where the qucilion, whether an 
goads cannot be taken uiulcr an e,\ccti- ctfuitable anigninent of a (peciftc legacy 
tion for a debt of the executor. Ses'bWr by an excvuior for his own private debt, 
V. Nczomaii, ^Durn. Eafl. 6zi, was binding, was much agitated. But 

(a) Crane v. Drake, a AV//;. 616. that point ended in a compromife. 

Tuner V. I-'ie, z /'yi 469, and fee the (4) f'idcHvJjJtMV.Daadt yBro-Cha, 
C^fes cited J::!>ra in note. Reji, 475, 

(t) Sec Scot V. Tjhr, z Bra, Ci.; Rp, 

H h a Th» 
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NvfiSKT 4>. The only authoriiics relied on are Crane v, Draht 2 Vern* 

Girroto. anjl Paget v. Hofeins^ Free, in Eq. 431. (i) the firft great¬ 

ly diflors from the preient cafo, there being txprefs notice of a 
debt from the teflator, ftill unfatisfied, and a contrivance be¬ 
tween the purehafer and the executor, to defeat a dclrt, and 
as Lord C!.uince!hr hxAy the dcfciulant was a party to, and con¬ 
triving a devr./?,:v:t (2). 

Here was no notice of any debts due from the teftator, for it 
is fworn in the anf'.vev, that fjir Richard hillings died worth 
40,oco /. and this was a debt under a feitlemeivt, whicli is a 
private tranfadion in the family. 

As to tlic call* ui Paget V. 11 ’Jhin.t, that was n grofs funi com¬ 
puted by the wife as her lliarc of her forfner liulband’s dtare, 
according to the cnllom of Londotiy and taken by the hufband, 
fubjell to tJiataccount (3). 

'fhefe arc tlic otd*/ a;’.thori:I*ar., and bc'-th di-Tirrcnt from the 
prefent cafe ; this I think therc'Vne is a good alienation, and ihc 
plaintiff ought to have ll)chenclit of it. (4). 

(0 Gilh. /J/'o. HI. S. C. Ids Lcnlddp faid, that Paget v. fhjl'in- 

(2) iiis LoiJfldp according to a was :i cifar cafe, and he wondered my 
Mss. report of A'.-fi*/ v. C/d-rJ, oh- Lord llaiio;i't ftiould vary his lird 
fe.ved, th.it the purehafer in Cia\r v. dccsec. 

D>ake, admitted notice of the p’ai!)Mty‘'j (4^ ^ /?. 17 ;8. 117. Sec 

debt by his anfwer ; it was fo llatrJ in tl.o M. ller ot ihc Koiis’s o;->it‘ivaiion< on 
the occne, and the determination was tin's e.'f; in .Ln.u irrig'ey, 4 .Vm. 
right. Cia. R.g. 1 ^ 0 . 

(3) In live above noticed MSS. repott 

f 4^5 1 November the 1739* At i!.c 


Cafe 217. 

Bt fore the m.ir. 


joh'i Hinton ami Other*;, Creditors oi J..d-aw. el 
To)e, - - 



Henry Toye, If^illiar: Bronghtm the elder, ff'ii/iaml 

Jh-onghron the yoiuiger, Hurah Jirie.gLloUf am! > Dcfciid.uita, 
jinne lirougliony j 


B y articles of agrccnicrit dated the 20th .dir i1 1723, be- 

torc the* m.’rtiagc oi j-.dicard Toyc with A::ary i>t’-;'gh!ony it 
tvas declared and agrefd tli.n 30^,/. part of 450/. ch-iigcd upon 


ria^.r uf I'.ii-iraid Hit 

'j'oye 

11 wis agreed that 3 ec/. till i: could bs 1 liJ out in t''e ;-iircli.sfc nf lands, fliould Iwfi-riled 
in ctud IKS 1 (.Vtiiia I eye i«.r li.c, t.'r A'eiy Jiniipyi'K lor l:tc, ana in iJc(.iulc (d jlliie, lo the ulc oi l.ii.h 
pel 10.1, ai'u tiirluch (il..t<' a: Ihc /hciuld by .-.tiy iicA diredt or ,]*[«ii!l, ai.d (or w.(nt ot luch appuint* 
BK T, 10 h T riaui heii'j i-rcvci. 

/ b* pi I u jMill appohitit ihi 3C0/. to be paid lo lier iniiliar.d, to be enyloyed by him to fuch chsi- 
rit.ni ui?s, or (..iin mi r'.s ano purpili*, .i-. he Jh.nil.i 'h^k lit. 

I'j wii. d vll.-s i.i tlic ij>.u-iuhnis//d.ireA, avd /litrt ico/, a-pirce, 

btii.g the tno.'iiy ^h^'pi'd .m ilu 1 (lateof his wile’s t.ithci, atiU declared i.*> liii will that fuih diipolitit'ii 
WS!. Ill pu luar.ee nt ll'.v di.-ecli no.. 

T.ic i..tjitor!icf£«**To*/*cfl/'_y« bring iheii bill to have ihe 300/. ..pplied to the payment cf his debt;, 
M .1 pari ot l.iiaiTeli. 

" iJ» iSiiOt a naked p'w'tonly to rnnvey to chariulilr ufei, but ought to be confidcred sm a part it 
the alTets of Edvisud 2 tyt, and applied in |>ayincnt et hik dcoi, ( t). 


. (i) Solhm^onxt 2 o=MKe, Pre, Caa, 52. 2 Ftra, 319. S. C. hajjtlt r. ' 

Ltrd 
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an eftate of Do<n:or Brougllon, and devifcd by him to the faid 
Ahtry lus daughter, ihould remain a charge upon the land, till 
it could be laid out in tlie purchafe of lands of inheritance, 
wliidi fiioulcl be fettled in trull for lUw.ird Tye for life, and 
after his decealV, in trull for /f./zy Urcuylfon ft/r life, in aug¬ 
mentation of her jointure, v. itli other linntations for the hciiclic 
i>r rite younger chihiren of J:!d:iu,'ril and Ahn\ and for watit of 
fue'i ifl'ue, to the uft, of focli p^rfon and perJoiis', and for fuch 
Cilates asthe faid Af.-iiy the younger, ihould by any 

djed in writing diret.l or appoint, and lor w.iiit of fueb direc¬ 
tion, to the rijdit heirs of ih'/v/zo/!).•%/; for e.ver. 

After in.ir.'iagc, tiic v, ;fe of lUzvard ‘l oye^ by dec«l poll 

dated the gtii of M.iy 1730, did appoint the ^cc/. to be paid to 
her hiiHr Old the ffid/iViiij/zJ ITm”, />/r ;rd by hitu it jtub 
(htirhy.ic a- r p :yp'.f:s (ind hify; Is as hs jl '.uld tlAnh fit, 

Ethvard '’i'v'H'y (heie baing no iiTnc of tlio in.iniage, by his will, 
after other bc.pieiis, d ■vli'.-, to the deieiuhinn, Il'Ulbun JSret/^/j- 
to\ t!ic yot!ng(,r, .‘v.’n.t' /.'/r'.gl'r.v, and yJune one Iiun- 

d''' d pi)!!iii!s a-]ii'.iv, b. ing the money clidi t>ri th.e ell.ite of 
ir.'b'i.mi Ui vi/n.W'/i In-: biotlier-ir.-lav.', atid ftt'.led on liie tcllator 
bv id:! late wife, and declare 1 in liis wiii, tint fuch difpoiltioii 
w*,’.'? in juwrti.mce of rlie dirc-'l'K.n of In'; o. ar wife. 

OiitliJ loih of U-,y. J 7 p 3 , J i'syc leaving He/iiy 

Ty.’ ids only Ibn an i i.i-ir; llie desifecs of tin; 300/. arc the 
three clilld’.v n of a o-'-or cle.nvm.iu unprovided lor, atid brother 
to J/,;ry the v. ilez’f the ictlau r. 

'r.he crcdhi'!.-, of/v/rrvo-i' brought thli bill to have the 
lltree Ir.t.nlr.vl poun.dr .'pp:i^ d to the payment c.f his debts, as a 
paM -a' id : atd.i •. 

'i'he di ieii.Iai'is i.niili il that /f had ' on.ly a r''kcd 

power to finvev this !'i:r. t > f'!"’iC ciiarittibi'; uft*!, purfuaiit to 
t!ie ;',pp-.i'i;!V.-nt of idiC xt'lh', we.! .hat tiie v\:ll iiiail be take . 'S 
an exeeiiii-.u of 1'iii.h pDVv.r, a.ni i., a difnofuli'ii to .lehaiityac- 
cerdmg to liial ;)j:paiiitment, and not liable to pay the tcilator’s 
deius. 


Kinton h. 
Toy*. 


C 


• ^ ^ t 

4 \ I *Jl i t •j! ! 


\v; 


)f E. 


/ 


(• 'id; i Tf-! him us a ii'i.ilce Oi t!.' 


a'ui a bare in.i nin.K i;: to co.ivi v to olhev ] cvfons, or v.'Iunlier lie 


L'.d 


iK* 


i\ Hi (/;) ; t)-a:{lio;i is, ‘Wliether p/h.iy the (OMr. 

'J'ii -t .^:c Hilly 
rK.i" v.a^s 0/ 

ii ^ *!•: 

r, t. ,fi *L*r- 

rii'^ 

lo ano.Lt.iy and 

ilu' oi re<» 
(iibllnuvion* 


ii!^ Ox’.'*: ;'>v.‘MTiy, CxMtjifliV' no :'<'r 


of his cou;!.; -dslp"''.* of a crtilnoi's I’v.iit: if a man It;;;, t’lc nfe 
ol .1 lldiip, (-.iiil he ji! i'.;;!es !;::;‘.ied to it ior bis !i;c in a!! 
tv.nt;uiKi tive p oi y/o'iig it whom he piralc'!, he is 
imdoiibu’vliy the ov.oicr of iv, whiJi pviwcr Jukvard T:ye very 
pbiluly liad. h;r llif.-;.'are but thre^ w.’.v, of property, enjoying 
iTi oii.‘’:i own rigiit, trat!;,Hrv:;;;.\ licit «i;;i.t to aiu'iher, and il.c 
rijiht ,1. r,*p,\’ii‘jiitiion i hcii* u cs pive,) 10 b,. c!’;;;,.i',e<l ni Incn 
pnrp'ifc; ti'.e liulbmd lliall thin!; fit; can ihcie be any pui- 
poie in lilt world bni he may t.npioy it in? 


Lc:tj C\ ,!i\.idl's, Pir. (I’l.i. z',2. 2 f'lra. Z?>y, I'oiaii.'ind v. U'lndham, Z t’sf t* 
4t<5« b. (J. Ajkjind V. s'jifdJ, z ktra, Buintenv, U aid, ftjl.zvoi, 172. 
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Th« 
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BtWTAtf n 
Tovi. 


pain: bif credi 
ton. 


ann sumfnfdratoifr. 

The only doubt is upon the words, iharitabU ufis, and indeed 
they do intimate that the wife had forne wilh, that her hufband 
would fo employ the 300/. or recommended it to him to 

difpofeof it to charity (i) but has not tied him down to it, for 
the latter M'onis leave it abfoluiely to his <!ifcretion, to dif« 
pofc^f it to an^ p/irl>'-fes or intent f; rs he fmll think fit. 

In the cafe of L'fijils v. Lord CcrnuudliSf Prec. in Chan. 232, 
A. on his marrtage creates a tern: in irufi to raife 6000 1 . which 
30001. was for his ymnger childfen^ and the other “^oooX. as he 
Jhmld appdnty iifter he appz '.nts the 3000 1 . as a eoUnteralfecurity to 
J. S, and hy 'ivill devifis it and the ether 3000 1 . to his daughter^ and 
y-'t held, that it Jho:t!d be ajfets to falisfy a bond creditor, 

Amancannorby In the cafe now before me, tlierc is the fame uncontrouled 
h?t wfir^cr'the other, ijor does there want any precedent aef to 

nature ofbii if- ni.ike ih* ^ exift in the hufband, for the money is actually di- 
tatp,anddif«r- yccvtod to be paid into hisliandsi could he not therefore have laid 
it out on a mort*; i;;e, or le't it upon a bond, or evcJi thrown it 
into the fea ? So that no Ifron^cr iiiHanoe ean be piven, than 
the p’A-fent, to prove ownrrlLip and property j and lhoup[h he 
fays intieed in bis will, it M'as rn pnrjtianre f the direeiioa of his 
dear w'fe, yet a man cannot l>y any exprefilon in his will alter 
the nature of Ills citsite, aiul iliiaj'point his creditors who have 
no occalion to leiort to his will, but claim by an intcreft prece¬ 
dent c;.‘=. t];c deed of appointment by l.Is wife, whereby they 
lliew that their right commences from the wife’s execution of 
the power given her by the marriage articles. 

K«inftanc«of a l'h?rc is 110 i'lffancc in this court of a conftruftion in favour 
confti-u£tbn in of legatees to the prejudice of creditors, unlcfs the creditors 
fivottro|^.ega- #found thciv right under the will itfelf, which they do not lu the 

Ucita,hcpieja- . _ ^ ' 

dice Ol :cdiU).'», prcfeiit cafe, 
salt'ft the Ire- 

diturs found their ri^ht under the will itfelf. 

1 * 4^7 ] His Honour therefore declared, that the 300 1 . is to he eonfidtr- 
ed as part of the teflator's ajfets^ and enght to he applied in payment 
of his debts, and decreed the real and perfonal efiate to go in payment 
of his debiSx and if fuff dent, then to pa-i the legacies, if not fifi- 
dent, the legatees to abate, except as to the three legacies of too /. 
C-ioh to William, Sarah, and June Broughton, which are to be 
paid them preferably to die other legacies (2}. 

(t) ConVJfe 'V. Cunl'ffe, A/nh. 686. (t) Reg. Lib. A, ry^g, fol. 

See Harding v, C^h, fop, 4.70. note 1. 


rttnmy the 
96tb> >'736. 

Cafe 21 ( 1 . 

S. C. pia^, X vol 
54 - 58 j{ 

KiOe wfi-re a 

Iiu4jmdishft r 1 . 

fmtiueaoir, lurplus, and it OuU not be conftrued as a refulting truft. 


Partridge v. Paivlet (l). 

I N this cafe Jjsrd Chancellor laid down the following rules. 
Where a hufband is left foie executor, he is intitied to the 


(t) It feenw necelTtry to ftate this cafe 
from the P.egiller’s bcoSs. Joba 


_ If 

fTarddcviCtd lyids (sfter certain litnita- 
tious wJilib vverr deterjained) 10 his 

two 




'cmntojf ahii 

If two tenants in common put out money as joint executors, 
it fliall not furvive, but (hall go refpcftivcly to thofc perfons Rule u to f«t- 
who are the proper rcprefentatives of each. vivorih ip. 

A dcvife of the rents and profits of an cftate to the huftjand 

for life, without impeachment of wafte, fliall not confidcredoui impeecbaocac 

otwaAc. 


two daughters EUzaheth and Swah in ed. The mailer was allb to talce an 
fee, as tenants in common ; and gave account of the perfonal ellate of Sarabt 
them 2000 /. equally between them to and to fee, whether laid 5300/. had been 
be railed by the faie of umber. He ap- paid to the plaintiiF, and fo much as 
pointed Samb and Elizabeth executrixes appeared due for faid 5 300 /. and the fur- 
and rellJuary legatees, and died, plus ef hn prrfinal ejlate (after payment 
Mary lizard by her will bequeaths the of debts, was to be paid to thn 
relidue of her peri mal ellate to her two plaintifT. The defendants were to ac- 
fifters the laid Smab and EUzaheth^ count for the rents and profits of the 
appoints them executrixes, and dies, real ellate devifed to the plaintiff for life, 
harab, beii g thus iiituled to a confide* and thofe rents and profits were to be 
table perfonal ellate, (tho’ the lame applied in the firfl place to ke'p dvwm 
was not actually in herpofltflion) and to the in^ercft ^ the fa plus of Sarah's aeht, 
the moiety of a real eilMte, upon her and the refidue to the plaintiff. The 
marriage with the plaintiff Parnuhe plaintiff was to hold the premifes devifed 
agieed to pay him 5300/. in confidera- to him, according to his wife’s will, ' 
tion whereof he, by inoenture dated the fnbjeCl to the order of the court, hut not 
zd ofjtnse 1736, fettled certain lands to fell timber lathout leave of the emrf, 
upon her and her iffuc. Pievious to unlefs for neceffary repairs and boots, 
the marriage, Satah by in lenture kating Reg. Lib. B. 1736. fol. 2x3. The mailer 
even date <witb th, la/l .mut emd iiiaeutiiie now made his report, whereby he re- 
referved to hcilelf the po.ver oPdifpofing ported, that part of the perfonal efiatt 
of ail her real and perfonal ellate (ex- of Maty (after certain payments) 

cept the faid 5300/) iam/^aiid Eli^a^ h.id been received by and divided be* 
beth had at difierent tim^s pl.ced out tween and Elizabeth in the life* 
pait of the nionies, wiiii h they were time of the former: that the plaintiff 
entitkdto as aforclaid upon i nframes, received 847/. on f/e/rf’s mortgage, 
l-atab by virtue of her power deufes who, with his wife gave the defendants 
her real ellate to trullees in ti ull for her » note promifing to b«* accountable to 
children and in dvfault of luch illue/.te them for one moiety thereof with intereft 
tents and pi Of it t to be to the nji of the from the receipt until they had made over 
plaint if ht.t hijbani Jer lift fiat vsafe. their (hares in Nivdona*^ and Crozjthtr'% 
iihe appointed \i\m Joleexecutm and died fecuiities: that it did not appear fuch 
without iffje. The plaintiff now brought fhares were ever made 01 er: that no 
his bill; when liis lordihip dircAed the adl (except as aforefaid) was done to 
mailer to t ike an account of the pci (onal fever the joint-tenancy of fuch parts 
ellate of John b'lix/deceafcd, a moiety of laid perfonal ellate as were received 
whereof, after payment of debts, Is’c. by Sat ah in. her life-time: but plaintiff 
w'ss to be conbdered as the pcrfon.il/infiils that ru«.hjointcn .ncy was fcveied 
ellate of the plaintiff’s late wif# ly the dted ej t/a of futir ijiO. {now 
Satah ; and alfo to take an account it does not appear by the RegUler’s book 

the perfonal ellate oi2iIa'j IVar^to- what the contents of this deed were, ex- 
ceafed, andas to fo much theieof as was cept as befoie Ihated). His lorJlliip 
received 111 the life-iime of fiid declared, that the joint-tenancy as to 

the mailer was to fee <w Sr/aar Mato IVard'tt perfonal ellate was eM 
done to fvri the jointeuauj of {nth patf, and ft.et 'I, enupt as to Cutfe^/s^ Newland**^ 
fucii part as wjs receued by Saiuh in sxndCro.ihit't mortgages, which he de* 
her lile-tirae was to be a debt upon her creed to be equally divided between the 
ellate, .nnd ihe plaintiff was to pliiiitiff and the defendant and his wife, 
account for whac he bad receiv- Mog. Ltb. B, 

U h 4 


as 




etecutoitf dnti atimfnffiratoasr. 


as annual profits onl^, but will empower him to cuf timber 

PAWLET. 

Rslr.vi 'o pjy.- '[■'euant for life pays one tbinl of liiterell upon debts and le- 
i^piofir..v*reft. jjuj rcverfioncr two thirds (a). 


(i' Sre the caie and Co. Lh. . b. Drvc, foft. 3 vol. 201. Rivet v. Watlinst 
(a'' T his concittiion is ni.iih'T wnr- I yfj 93. Amejbury v. Bmvu, i 
rant*-d by the above rafe, nor 1 y thei;cne- 4 lO. Traiy v. Hcry'ordy 2 Bt o Cha. Re/», 
rai ru e in ciilrs or this kind. See SavUie laS. See2 vol. 416. note 1. 

V> BavVh, fojl, 2 vol. 462. Bridgmau v. 


Vide title Affets, , 


(E) Rule 


•where a 


Bill is brought agalnjl an Executor am 
Executor, 


Michaelmas term, 1739* 


Cafe a 19. 


Iluet V. Fletcher. 


The H E father of the phiiiitilF dies inteftate, the mother pof- 

uie*'!!!: mathrr -* fcTcs luTi'clf of all his psrl'oual eftate, the foil aei|uiefced 
adininiftr d, 40 for 40 yc.ii’s afitT the death of his father, and upon the mother’s 
dyiOjf, accepts of a legdcy under her will, in valifc at leafl: 
the fon who *lud cq ia! to two thirds of v.'liat his father left, and was contented 
•c .pcedotiU- for fome time, but hni'jjs ills lull now againll the executor of 
modicr'f win* inotUor to acc.iuiii for all tlsc pcrfonal cllate of the father 
tquil to two which eame to her hands, 
thiros of wh it 

bis tadici Uf., ihij hill dgair.fl: thd tnorlir.*’. cxccutsr, to account for the fathci'a perfsnal 

c^jtc io>ne to i>erh. .is. 

To dc.cr other, fioinfuch frivolous fuits, his Lordlhip difiniflcd the bill with rolls. 

Lord Chancellor: T'hcfe arc a fort of bills that deferve the ut- 
mod difcouragimrr.t front thi.s court, to ohIi;^e an executor to 
actouritfor a pcifoii l cil.itc, which, thrnvo>,h die {,rcat lenr'th 


C458 3 


Cats 720 . 


of time, he is iittC'.ly inci.n.ihie of doing, InTiilcs tof, a pcrfi.nal 
clUiic of a tliird uovf..;:, tli.it did not htloin^ro iii.s trllatrix, 
and where tiie plaintiii* inioi'tll lias al!b accepicd of a legacy 
uiukr the wiii of his uuiil.er, and .uquiciV. d for a confiderablc 
time, and therefore to dAcr t'tr.c.. fiont luch frivolous and vex- 
aiioub fuits, I will difniif^htf biil with coils. 

V 

After Hila^ terra, 1736. 

'yrjtrlesy. Harrijhh Executor of Sir ^Thomas Travel. 



T 0 RD Chancellor fiiid in this caufe, that when an exccun 
* ' tor is defendant at law, and fails in his defence, the rule 


ipi'clnrets* 

[■to colt, to 

xocieKdMt is, that he muH; pay coils de bonis teJiatoUiiJi non de bonis prtn 
tiMO m the 

>r at' Chancery u at Uw, 

f ■ priifi 



etecttto^d atm ibmMfftatoii;. 

triis\ and at in this cafe the executor has miflichaved himfelf, 
by payinif fi'nnle contrail debts, preferable to a bond creditor, 
with notice, the court of chancery have no occaiion to vary it 
from the common courf:. 

Vide title JoinUnants, 

Vide title Binds and ObUgationst 
Vide title Creditor and Debtor^ 

Vide title Bnnlrupt, 



CAP XLVH. 

Crpoa-toii of (ELloio^. 


C 4<J9 1 


/f/7> ding V. Glyi, 


June the 7th, 
^‘ 739 ^ 

Cafe aai. 


IC HO L A ILn-ding ill 1701 made his will, and therebr fj by,,;u 
gave “ T j lld:z,:bet,j hi-; wife all his cHute, leafes, and ^ivnto 
intereft in his Iioiil - in llnttin Garden, and all the goods, h i^ » w fe aU 
fiirniiuic, a i-i cbiluds therein at the time of his death, and anVin*crcfl-*i»** 
aifo all Ills plate, linen, jcwcl i, and other wearing apparel, buicufeinHatiea 
bi/t did difire her at or befjte her death, to give fuch leujet, 

“ houfe, f'nniit and ekiitels, plate and Jewels, unto and furnturetherein 

** nin-.-t(r(l ineh of his own rcb'tions, as fie jhmid think m ^/1 *s.ficume ot 
“ de,'eroing and approve y,'* and made his wife executrix, and 
died the ijdoi January 1/3^), without iiiuc. j.-w n, ha 

d Srath’-, at 

tr htfvrt her J.-atli, to ^'.vr fu b Ifai't, umoft'cb ef lis own rtiationt as Jb:]!• 1 '■! think "Jl dfit'ving, 

F..n,wtil.', iiy iiM iVii., jivw lii ,i.ia i'litrill ti> //. S. in the t'-'l iiiiul'. ii haiton(iardeH, 

ana iiiici T;.Vvr.i I'-j'ici 1, ui.-ii-i'iSa: r hi-i ^iiljn li i ll.uc tu ilte acl'cndanc a..il twootii r ,'Crrons, and 
IM.IUC- incin cxc-cu .11.; bne j.vc, .li: or bsioiu her duaih, tho gouua in the fjiJ Jiuuiv, or her 

liuib iiui'o jiw ij |.i. iel.ti.u.1--. 

Tiie iviilt. I of .Ij . v\ 1. of iKii lion tint und.-r the will of //. took only hene- 

/iciall^ duii- ^ n i.-t , jnd :h.. k>i iiiu^it of u'o Uuj.h.)l i g jo-1 > in lljtt-^a not Jir,iof J or by her 

atcoiJin^ l» coc jioW'-i ^ivr'i hn' liy lor » Oi of A'. jJ, in cafe the li.-nc remains in fpecir, or the t(ilae 
thcii-uf, ()u.'h.. lu be uivid.’d i- ja illy a.uo.i^ fu>.a of cii: relaciuii, da were hid next of kin at the time of 
her lie.uli ^ 1}. 


(•) So in th? follo-.ving ciif-'s, the 
word relations or kt'iihed In a will (wnh^ 
out any Ipceili^Minni ot what rvioiiiiij/ 
or kindredi wa.i to fuch A 

were witliin u.e il-Tute of diiliibnti^. 
Car V. BeJf.td, 2 l>a. Rep. te^ 6 .mrifi 

fib V. loH/s, 2 C»,i lie.'. Rmcb 

V. Hawmoiit, f'rjc. Cba. 401. I'bansas v. 
Hole, Ca. Te;.v/t. -falb 2;I. -intni. 1 P. JV. 
327. If'bit'jtnue V. Harris, 2 Ve/'. 5:7. 
Bd^e V. Salljbuiy, Amb. 70. lirttuflea 
V. IVaolredge, Air,b. ^07. Ijaac v. He- 
fries., Amb, 55^’. If'iJmire v. li'codnjfe, 
Amb, 60. V. Ho ward, l sin, 

PLa, Rep. 31. Cefi'eyv. Clare, .Aob, 377, 


Phillips V. Garth, 3 Pro, Cba, Rep, 64* 
Ray::er v. HG-t-jii ay, 3 £ro, Cba. Rep, 
234. (outta Jcttesv. Rrale, z Vern, 3iil. 
Heif.et V. flonyzivcd Amb. 708. But 
iict.vi:hlt.^.nJing the above conitrudlioD, 
yet the fi.trrs and rropertions of fuch re¬ 
lations and kindred mule be regulated 
according to the intent and coniiroction 
ol liie wi/l under which they i.la:m,and 
net according to the llatme of didriba- 
tions; as particularly appears by the 
above cited cafes of L'ur v. Bedfii J, The- 
mas V. Hale, Brmt/dt n v. It'avired^e, and 
Pbidltt V. Garth. Bmicr V. Strattmn 
3 Bro, Cba, Rep. 367, 

Elixabitb 



- etpUBfOitCof C3|ojli)t. 

,, Haumwov. Elizabeth his widow made her will on the-12th of 
, CsTx. 1737, « and thereby gave all her eftate, right, title, and in- 
** tercft to Henry Swindell ia the houfe in Hattoti Garden^ which' 
: ' *< her hulband had bequeathed to her in manner aforefaid} and 

“ after giving feveral legacies, bequeathed the refldue of her 
** perfonal eftate to the defendant Glyn and two other perfons, 
** and made them executors,” and foon after died, without 
having given at or before her death the goods in the laid houfe, 
or without having difpofed of any of her huiband’s jewels to 
his relations. 

The plaintiffs infilling that Elizabeth Hardiny^ had no pro¬ 
perty in the faul furniture and jewels but for life, with a li¬ 
mited power of dirpofing of tlie fame to her hufband’s relations, 
which the has not done, brought their bill in order that they 
might be diflributed amongfl his relations, according to the 
rule of diftri’uution of intellatcs cfTefls. 

Majler of the Rolls : The firft queflion is, If this is vefted 
abfolutely in the wife ? And the fecond, If it is to be con- 
fidered as undifpofed of, after her death, who are iutitlcd 
toil? ^ 

As to the firfl, it ia clear the wdfe was intended to take only 
beneficially during her life ; there are no technical words in <t 
- C 47® 3 manifeft intent of the teftator is to take place, 

n iw worJi amj t|,e words •willing or deftring have been frequently con- 
' flruedto amount to a truft, Eaeles IS ux, v. England iS ux, 

■Men trvctuentlf 2 Fern 466. and the only doubt arifes upon tlie perfons who 
to arc to take after her. 

amount to a 
ttuft (ij. 

-Where the un. 'Where the uncertainty is fuch, that it is impoSiblc for the 
that^c^amrt'** court to determine what perfons are meant, it is very ihong for 
cannot polSbIy 

determine itho are mejint in a will, it may be conftrued only as a reeommendj:ion to the firft 
ilevhee, ani make it an absolute gift to him. Where there is a ileTifc to reiathut in a will, the ftatute 
•fdiftrlbutionsis a good rule to go by, ificonAruing who are meant by that word. 


(1) It feems, that any words of a 
teftator intimating a nqurjl^ wp, defre, 
rtnmmeuaatwny &r. are mfticient to create 
providtd there be teriaitJy of 
thegi//, and of the eA/.'t2 to be betieliced 
thereby. v. C^l^, 1 Cha. Rep. 

'746. Pairy v. 'JtiMn, 3 Cha. Kept 38. 
Ea/es V. Englandt l>tc. Cba. zco. z I'enu 
466. ti. C. I Eq. Ab. Z97. pi. 3. b. C. 
ClewdJIey v. Pelham^ l Ftm. 411. 'Jenet 
V, NaibSf 1 Eq. Ab. 404-//. 3. Rtcharafm 
Chapman, i Burn, Ed. Law, 
^anen v. Vernon, jimb. 3. z Bto. Cbu. 
Eej. Mj. S. C. cited. Clfou v. Lombe, 
,Anb. hinjjey v. Sherman, Amb. 520. 
HiWianv. Nillignn, 1 Bn, Cba. Rep. 
fPit/jon V. Cainet, z Bro, Cba, Rep. 38. 
‘•ZihjFinch, Fit. Cba. zco. i'li note S. C. 
'd^wis V. Kng, z Bro. Chj. Rep, 600. 
jjiknijeeus when; the gift or ihv tbjed ap> 


pears to be nneertain. Palmer v. Scrihb, 
zEq.Ab, 291. pi 9. buggint v. Teates 
9 Mod. 122. Ear ding v. Glyn, fupra 
per Loid Eardwicke. Lt Maine v. Baa., 
nider, 2 Bn. Cba. Rep. 40. ei/ed, Finch 
Pnc. Cha. 201. S. C. Bland v. Bland, 
2 Bto. Cha. Rep. 43. cited Finch Free, 
■JL'ba, ZOl. S. C. Harland v. Trigg, 
u Bro. Cba, Rep. 142*. ffynne V. JIaw~ 
X^s, 1 Bro. Cba. Kcp. 180. Sprange v. 
Bt\wrd, z Bro. Cba. Rep. 5B5. The 
ca(e\>t' Cunlijfe v. Cunltfe, Amb, 686. 
Fttuh Free. Cba, zoi. 8. C. 2 Bn. 
Cba. P,ep. 42. S. C. which was 
detcrmiDcd contrary to the firft of 
the above poiitions, was oter>ruled by 
the mafter of the Rolls in the cafe, of 
Garnet v. Pier/on, cited fupra. See 2 Bro, 
Cba, Rep. 46. Hill V. the Bijkop of Lon- 
dim, pojl. (il 9 t 

a 


the 



fifrpolitfon of fiSoiSifc 47ii 

the court to conftrue It only as a recommendation to the firft HAasmo^a 
dev [fee, and make it abfolute as to him; but here the word 
relathns is a legal defeription, and this is a devife to fuch rtla- 
tionif and opc'^ates as a truft in the wife, by way of power of 
nam^ig and apportioning, and her non-performance of the 
power not make the devife void, but the power fiiall de¬ 
volve on the court; and though this is not to pafs by virtue of 
the il.itvitc of diilributions, yet that is a good rule for the court 
to gf. by. And therefore I think it ouglit to be divided among 
fucli of the relations of the teftatur Nkhlns Hording, who 
were his next of kin at her death; and do order, that fo much 
of the faid houfiiold good in Hetton Garden^ and other per- 
fonal eilate of the faid teftator Nicholas Hardings devifed by his 
will to the faid Elizabeth Harding his w'ifc, which ftie did not 
tUfpofc of accortniig to the power given her thereby, In cafe 
the fame remains in fpccie, or the value thereof, be delivered to 
the next of kin of the faid teftator Nicholas Hardings to be di¬ 
vided equally amongd them, to take place from the time of 
the death of the faid Elizabeth Harding, 


Letke V. Bennett, - , 

Fturuery U* 
aoth, 1737. 

S I R John Leehf by his will, devifes in thefe words: I Cafe 222. 

“ give to my nieces EUzuheth Martin and Hannah Martin^ Sir7. Z.gi»e*, 
“or Mi’hich fliall be living at the time of my death, all my • J -•"•‘‘cilto 
** In)ufhold goods (particularly mentioned) in my home at 

“ Ala-jSe-IIilt^ Grcenivich’* niturol life, hit 

houfe in Gren- 

-ivich, wifi' ail the hoaflinld goods that ihall be found therein at the time of his deceale. 
The word 'u-itb fo conjoins the devife of tiie houfe and houlhold goo is, that L:ie derifsc can have &• 
larger inteicft in tlic latter, than WMcspiLfiily limitei as to the tormcr. 

The word icitb would h.ivc bad the fame effect in the cafe of a grant. 


Bya codicil afterwards he fays, ** 1 give to my niece Eli-, 
zabetb Martin^ during the time of her natural life, my 
“ lioiife on Mazc^Hill in Greenwich^ with all the liouniold 
goods that lhall be found therein at tlxe time of my de- 
ceafe.” 

There were only ten years to come in the houfe j both the 
nieces were living at the time of the tedator’s death, but the 
defentiant furvived the other. Part of the goods given in the 
codicil were cxccptcd in the will, 'Is gilt hangings, and fomc 
otlier things, and an additional locm, a year given to his nicce _ 
Elizabeth Martin, now Bennetj^ tlxe codicil, and then he I +7* J 
devifes as before mentioned. 

J,ord Chancellor: The qnedion is, Whether tltis be an ab¬ 
folute devife to Elizabeth, or for life only ? 

The fxrd confideration is, what flxe would have taken under 
the vi'ili. 

It is plain the nieces would have taken as jointenants, and 
only the particular goods fo bequeathed, for tlxe goods ex- 
3 cepted 



on of cao^o^t. 

•jUxKB w. cepted they couKl not, though in the houfc at Greemvkh ; and 
jijiXT. fui vivor would have taken the whole. 

Tlic codicil has made a toul altcraiion in two refpev'^si 
inftcad of a joint inteveft, it is made a foie intereft, inftcad of 
an ahfolutc property, an intcrell for life; and lUixabeth like- 
wife takes die goods excepted, and ronfcqueiitly it is a revo¬ 
cation of the will, and an entire new bet}uclt. If the codicil 
had flood alone, it would have been plainly a gift of the goods 
for life only; and the word %vith being made ufc of, it fo con¬ 
joins the devife of the houfc and houiliold goods, that tlie de- 
vifec can have no larger intercll in the lioufhold goods, than 
was cxprefsly limited as to the houfc (i). If the words iluruig 
her natural life had been fubjoined to the devife of the houfe, it 
had not been fo clear a cafe, though I think that would not 
have varied the law of the cafe neither} but thofe words being 
put before the devife, mult operate equally on both parts of the 
fubfequent devife, and the fame interefl pafs in lioth. The 
word with would have had the fame cffc£l, and been conftrued 
in the fame manner in the cafe of a grant. 

Ills Lmlpip took notice of a cafe in i RolVs Ahr, 844. letter 
M. No. 2. If a man devifes lilachacre to one in tail, and a!fa 
Whitcaore, llic deiiicc Ihall liave an cftjte tail in WbitfacreX^t- 
wife, for this is ail one fentcnce, and coiifcquciKly the words 
that make die limitation of the cilate go to both. Trtn. 
•Salk. *34. 40 £//». 1 j. R. lie cited too the cafe of Cole v. 

w'herc the v/ord alfo liad the like effect, and tlic fame conllruc- 
tionput upon ii, 

Mr. Fuzaler/eyj who was of rounfcl for the plaintiff, in- 
lifted upon the defendants giving I'ccurity for the goods, as 
the court had dticrntined ihe had only an intereft for life. 

. , Lord ChtnueUir fald he never knew it (hine, and therefore 

ofgoodjisnct v.-ou!.l not oblige tne oefemlant to do it m this cafe, bat 
eblis«d to give dirccled an inventory to be made, by the defendant Bennetf 
to* figned by him and his wife, ami to be delivered to the 

fign an inventory plaintlli. 

«M]y to the per- 
Icio in remainder i^) 

(1) \lAtRiiht.ri!sv. Balci't jeji. 2 vol. 321. (2) Eillw Kjiinfcit^pof. 2 vol. 82. 321, 
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]^jy ibe i8d>, 
* 7 J 7 - 

Cafe 223. 

A. 4evifes feve- 


Chauiphn v. Pickax, 


TtE N R T Pierce, by^is will, devifed fevcral Icafchold 
ellates to two truile^&t in trull to affiErn them to his 


.rf,tfcvifesfeve- cllatcs to two truttfcs^ijn trull to aflign them to his 

jgj iwfelwW ef- grandaughtcr Mary Pigoit, at her age of 21 years, or marriage, 

if Ihs married with the confent of them, or the furvivor of 

^ ... 

grSiKiaughter married without iheir conient, to convey the premifie: to two other tru.tees, tn truft 

f.4)l||er I'cparate ufe au.iog her lif..*, and after her death for the ufe an I Lcnefito. her ilTjc. Though 

gpbi nhciiildrenby iliei'iiA bufliaod, ihc has only a ri^lu tor hw li.'e, Sot the Ul'uc by say huibantf 

J^pnnrided ^ by thia fetihunea* 

them. 



‘^pORtfOtl of 


m 


them { but if the married without fucb confent, then they were Cu'oMnrHuu 

to convey the premi lies to two other trnllees nnd their heirs, in “=**»• 
truft for the folc ufe and benefit of the fiiid Mnry Piggott^ cx- 
clufive of any power andcontroul of her hufhand, for and dnr- 
inpr the term of her natural life, and after htr dcccafc, /jr/i!v 
tifi!and bemfit (f her ijfut. She married without the confent of 
the trultees, and they, in ptirfuance of the power in the will, 
convey' d the prcmlire# to two ctlier trultees, in trult for her 
during her natural life, and after !n.r deceafe, for the ufc and 
benefit cf nil and every hrr child a’ d cl/ddr-n. 

Her firit liuibin I (iied, and hail noill'uc hy iicr; flic mar¬ 
ried the prcfeiu 'plaiiuilF, and they brought their hill againft 
thedeiendint, who was the fiirviviref executor of the furviving 
trurtee, to have him join in a f ile of the trull v Date, funcelliug 
tliat t/ic intent of tiie will was, for providiii;^ for tin: iliac by 
the firll hiilbiitd ( uly, and he dying without iliac, flic h.ui now 
an abl'ilutc right and title to the prcmillcs. 

It was decreed llie had only a right for her life, for fijc might 
have iiliic hy any hiilli.iiul, who arc provided for bv the fettle- 
tticnt, and would tahe by purchafe. 

The billdiimiiicd. 


Vide title Devifis, 
Vide title Reit!ai/i(hr, 
Vide title Jilnicnnn, 


title, iJc-ci'v, under the Div'/im, U'Lit IV.^d) ndll a 
Reiua } 

Vide title Banlrapti under the DivideUy Rrde as to J'Jig'iees, 
Prlmrofc nromlev. 

4 

Vide title Dorcer and JJnturt. Glover v. Bates, 


CAP. XL^TII. 

Cctcnt of tlj^roujii. 

•Ex parte Marflinl and others. 

Vide title Banlrnpt^ under the DivlftoHy RuU as to an Extent of 

the On wfu 
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iif'ittheslth. 
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CAP. XLTX. 


r 



JFfm0 atttf Eecotsecfejif. 


(A) 7 F"Ai/ EJlaUtr Jnterejl may he barred or ttansfcited by a Fine 
or Recovery, 

(B) What Ejiate or Jnterejl is not barrel by a Fine or Recovery, 


(A) What Ejiate or Jnterejl may be barred or transferred by a Fine 

or Recovery, 


RoLitifn V. Cumvig, 


Mty the I'dif 
1739 * 

n E limitation in a will wa? to C. and his heirs, to the 
Telb'. 163.'*”*^’ ufeof him and his heirs, in tiuft to pay debts, and af- 
Alimiutionin tcr in trud for D. and the heits of his body, and in default 
• mill toC. and the body of/). remainJer to L. and his'buio, on 

imneira, totne i< 1 • 1 

ttie ot him and bii condition lie mamcd M. 

heirs, in tiuft 

topa) d*bts,aiidiftci in tiuft fori?, and the heirs ofhis buJ}, and in default oftbe heirs of the bod> of 
D. rriuindii to C. and his hkirs. 

The rewovet) ft D, barred Jic rencainder to T. as b in; a rcmaiujer of/he /re/7, for a reui under ota 
kfal eftste tonnat be bsri(.d b> die rc.ovci> ot a ijlut 7 u truf. 


I), fuffers a recovery, and the queftion was, Whether this 
recovery barred the icmairdcr to C. ^ 

Jnrd Chancellor: The qutftion depends upon this point, 
Whether the remainder to C, be a remainder of a kjal iftate, 
or of a tr'ult ? For a reniaiiidci of a legal ellate t mnot Iru baued 
X 474 3 ® recovery of cjlnt que tt f (i), but all the lemamdeio of the 

trail are (2}. 

It has been faid, tint it is inipoiTible for a man to be a 
truilec for himfclf j but tl at is not the point here, ior as the 
legal eilate and ufc is wholly in C. by virtue of the firll pait 
of the devife, the lemaiiuler cannot be in him, for that is pait 
of the eilate he had before, and unlefs the teilator had given 
C, the rem<ti.idvr of t%B trufl, it would have refulted to his 
heirs at law: ho has thvefore given him an intereil dillin£l 
from either the legal ellallt or the ufe, which is the remainder 
of the cruft, and he has ^i(|n him that on a condition which 
would be intii'cly defeated, if lie had taken the remainder of 
' the legal eftate by the former part of the devife } and there- 

{f)^iaSedvinv.Tharnm, l Bro.Cba. Carpenter V. Carpenter, 1 Fern. 440. 

73. in note ofnrA $4;. 699. S. C. Beverley v. liever!^, a Fern. I31. 

Siap/mnJv. Smith, 1 Bre. Chn. Rep, 74. Botelet V, AUingm, iBrv, Cha.Rep. 7 a, 
(a) North V. Champerneon a Cba. Ca. 

* ^ 1 * 7 ®* • * 3 * 9 *' 

N fore 



fbtetf Atili 



Tore Ws Lordflilp 
xemainder to C, 


decreed, that the recovery of D. barred the 


Oliver Vm Baylor* 


July tlie 
1738. 


Cafe 425. 

I F lands are copyhold, a common recovery fafTcred in the a common rec«- 
court of common pleas will not pafs fuch lands, but If very rufteredia 
lands are cuftomary freeholds, and pafs by furrender in a bo- ** 
rough court, yet a recovery in the common pleas of fuch pjftcopyhow 
lands may be good (r). The cafe ol Baker v, IVah'y in Lord iMdijochewif* 
MacclesJteliTi time, cited. frceholdf****^ 


(i) An ifliie was direAed to try 
whether the lands in qaelHon were 
copyhold or cuftomary f^rcehold ; and 
if they were capable of being intailcJ, 
whether fuch intail could be barred by 
furrender or common recovery in the 


court of the burough, or by commoa 
recovery in the court of commoa 
pleas at Wf/hninjlfr. Re^' 

1737. fol. 483. The rd:tor has riot 
been able to learn the refult of the trial 
at law. 


(B) What Eflate er Inttrejl is net barred by a Fine or Recovery, 


Willis V. Shorral, 

CT HO M AS Brieileyt by a provifo in his marriage-fettlement, 
in cafe he dies without ifluc, gives his wife Anne Brkklcy a 
power to difpofe of oite hundred pounds by will to fuch per- 
fon as (lie fliall appoint, fuch hundred pounds to be paid to 
the wife within one year after his death, and in default of 
fuch payment, John Moreton is empow'ered to make a Icafe of 
lands called Sayreis Faring to raife this fum, and when raifed 
the leafc to be void. The wife, alter the year expired from 
the death of her hufband, makes an appointment"'otn£iie~Kuh- 
dred pounds, but never received it while flie was living; the 
heirs of the hulband mortgaged the eftate to B. who at that 
time had no notice of this power in the marriage-fcttlenient; 
afterwards, upon if.’s purchafing the eftate abfolutely, the 
heirs of the hufband levied a fine to him, and in the next 
place, by way of collateral fccurity, conveyed the equity or 
redemption to B. who then had notice of the power; five 
years incurred after levying of the 4 ine, -and no claim on the 
part of the appointees of the hundred pounds, who liave now 
brought their bill to be paid thi^um. 


Ftttvery llie 

Hdi, 173*; 
Cafe 226., 

7 . n. by provifo 
in 3 marriage fet- 
tlement, give, 
hit wife a power 
to difiiofeof 
100 /. hy will to 
fuch peribn as 
the fliall appoint^ 
to be paid to the 
wife within one 
year after hit 
death, and in 
default of fuch 
payment, y. Mi 
ia impowered 
to make a IcttCe 
of parricular 
land, to nife 
this fum. The 
wite makes an 
appointment of 
the 100/. but 
never received 
it while living, 
the heirs of tho 
hulband -nort- 


gaged the eftate to B. who when had no notice of this power. Aftervrsrds, on H.'s purchaling die 
ottate, the heirs of the hulband levy a fine to him, and convey the equity ot redemption at a collateral 
fccurity, who then had notice of the power. Five yean incurred alter levying of the fine, and no 
claim on the part of the appointees of 100/. but they now briog their bill to be paid this fum. 

The plaintiifi ate intiticd to XOO /. and iatereft, treua the and of one year after the death of afoaf 
SrkUi^t the Wile of 7 . i8. 

Mf. 



« . 3^f, Fazakerfe^ for the plainti/F inniteil, that noflnng cafi 

■ , lae barred by a fine or non-claim, but what is firft deveftedi 

* that according to the refolution in Zouch and Stoley’i cafe in 

Plowmen's Commefttarks (I) a bare naked power as the prefent cafe 
is, and amen: futureirtfereft only, cannot be barred by a fiucj 
the fame doctrine is laid down in Gro. Elm. 226, that confider- 
ing it as a truft, it cannot be barred, for is is cxprefsly adf 
mitted, that the buyer had’notice of it, and though he was 
a purchafer for a valuiblc confidcration, yet notice makes 
him a truttse only, and for this pnrpofe mentioned 2 Eir/t. 
194. “ A feifed in fee in trujl far for full cenf deration ran-^ 
“ veys to C. the purchafer hainug notice cf the tnyly and after- 
tv.u'ds C. to frcuffti.cn his own fate, levies a fine. li. the 
** ceftuitjue truft, is not hound to enter within five years, for C. 

havi'.g pm chafed with iivltre, notwi/lylcndiag any eati/ideration 
** paid !'y him, is but a trrjlee for 13 . (2) and ft the fate not being 
difph'ced, the fine cannot barf* 

Idr. Vy'illrahiitn for the defendant faid, that courts of equity 
govern ib.cmlelvcs with regard to fines, as tl-.cy do at law. ft.T 
ttsis reafon, becaufe they are the common feciirity to cHates, 
and therefore if he Ihuuhl admit thi:; to be an equitable in- 
tereft in the eftate, it is equally barred :is if it bad been a legal 
intcreft, and tint it is laid down in Sir Nicholas Stoi.i fon*& cniC, 
by Lord Chief Jullice Hale, that a fine, and non-claim, is a 
goo<l bar to an equity of redemption. Cited iti Lingard v. 
Orifftn. 2 Vent, 1C9. 

Lord Chancellor : fhe firft qiicflion is, Wbctlicr this, wl'.ieh 
is a mere collaltral power in*1110 land, can bs b.irred, and 
will <lcpcnd o>i the forca and eflcdl of the fme. 

l lcve is, in point ot law, a power ^e^tcd in fohn fforeton, 
to create a term for years for raifni'T t!ie too/, in delhult of 
payment by the heirs or rffigns of the teftator within one year 
a ftp his dj^ath, the plaintift' therefore ha,! an equitable intcreft 
ni!tbc fame w.ts paid: confid^ then what cflccl the fine has 
either vpon the power or the intcreft, 

Tl'.a mcrtgag'c took, ?s a coll.itoral feenrity, the convey-* 
anCK of the eijuity of redemption after tiic fine levied; gene¬ 
rally fpeaking. fime right that a perfon has in an eftate, muft 
be difplaccd to give a fine any force (3), 

A greater force too has been given to fines by ft- .utes than 
Erred by"ary of ftatutc of r.cn-claim, fsff. but I do 

tbeftttucesof not find in any of thcR ftatutes, that a power is barred by 
■ *X'l)*»J‘e«;- them, but only fuch r:gh\clahi, and interefi, which flrangcrs 
at the time of tiie flW levied, uiilcfs they purfue their 

(4) collateral or tutieJ power cannot 


t 47'! 3 

Ab-'tK naked 
Bower is not 


Pkrxd, 355. 'Jtnk. Cent, a66. 
li) See Saaud.rs v. Debiva. 2 Fern. 


gj) Margaret Po.-ger*s cafe, 9 
,a. I Lrni/e, 243. 


Co, 


be oarred nor exiinguiiheu i'y fine, feoft'- 
ment, or any other coiiveyance. Co. 
Ltit. 257. a, Albajy'i I Co. III. a, 
cafe, 1 Co, 1 74. «. Mtlutardi V. 
Sluur, ttarJ.\\c,, 

tttlCo 



jnntDftnlifi«oti(t(eiiL 

title, claim and intereft, by a£lton or lawful entry, within 
.five years after the proclamation made and certified. 

How can a ilranger, as Joh» Moreten was, that has no in- 
terefl, make an entry, he who had barely a naked power, and 
confequently could not be afle£led by a fine} for the con- 
.ftruftion of the ftatute of 4 H, 7. in Bn, Ahr, title Flatf 
feR, 123. as to what a fine will bar, does not at all relate to 
powers. 

But then it may be faid, the leflee of Moreton might have 
entred, for he had a right, by virtue of the leafehold eflate, 
and tobe fure Sajyn's cafe, 5 Co, 123. b, comes very near tliis 
cafe, for nothing can be more like a power than an interejfe 
texmlni, ** A man made a leaje forbears ^ certain latidy to begin 
“ after tie end of a term for years then in beings the frjl years 
“ determined^ the fecond lepe did not entert but he in the reverfton 
“ entered and made a feoffmentt and levied a fine of the land with 
** proclamations, according to the 4 H. 7. c. 4. and five years 
** pnffed without entry or claim made by the fecond leffee, and the 
** qmfiion ioas. Whether the leffee for years was barred by the fine, 
•* and the act of 4 H. 7. ? Adjudged that this term and interefi 
« was barred, and both within the Utter of the aR, and the mtfi 
•** chUfintytuQd to be provided againfi thereby'* 

The next condderation is, What cneff the fine will have 
upon the equitable intereft? 

And no doubt the rules of this court, with relation to fines, 
have been taken by analogy from the rules at law, and the 
cfFecl is the fame with regard to an equitable intereft, if of 
fuch a nature, that, turned into a legal intereft, it would have 
been barred. 

But I need not labour this point, for fuppofing the equi¬ 
table intereft is barred, yet I am of opinion the power is ftill 
fubfifting in John Moreton, and he may make a leafe till the 
'hundred pound is raifed. -• 

I do therefore declare the plaintiffs are intitled to a fatis- 
faftion for tJie fum of one hundred pounds, and intereft from 
the end of one year after the death of Anne Brickley, and do 
therefore decree the defendants the heirs at law of Thomas 
Brickley, to pay the fame to the plaintiffs accordingly, vith 
« ^ntereft at the rate of 4 /. per cent. 

Vide title 'Agreements, kc. tmder the llfivifion. When ta be per* 
formed in ^ecie. 

Fide title FerAture, 




Wittit «. 
SHStaat,- ' 


^ OL. I, 



C A F. L. 


4V 


»7i«- 


(A) fPTjot JbaU hf deemed Jueh, 
Ex parte Quinqr- 


Cafca27. TN 1745 Rtdnufo'i fdls the utaifils of abrewhmfe, and lets 
la Icafc of the brewhoufc to Jirerewcedt and in 1746 mort- 
uages hU Inewhoufc with the appurtenances, &e. to J. S, 
theipjaite- }}rn/wsod after tins fclb hb kafe and utenfil* to Wartter^ who 
for a fum of money in 1748 mortgages the whole to minfon, 

* afterwards llobntjm becomes a bankrupt, ami his effeas are 

thinponiybe- in the petitioner as aflignec under the commiflioii, who, 

ftamW in the place of the bankrupt, is intitlcd to the 
»W. and b, virtue tl«rcof clnn« tl» 

rhe mortgagee of the brewhoufe in 1746 infifts the 

• fixto’rcs' paired by his mortgage j this petition preferifcd there¬ 
fore for a delivery of all the utenfils. 

Mr. Jttos-tey General, for the mortgagee, cited Owen 71 . 

muler title Heir and Aneejlor. , . 

Lard Cbatuxllor: This is a cafe for a mere aaion at law, and 
mkhl lx determined by a£Hon of trover or dctuiue. 

I am tncliiied to think it was not tlx intent of Rchwfin to 
mortgage the utenfils; for there is feme defeription generally 

of things in a brewhoufe. . ^ 11 

The manner of deferibing the parcels ihews he did not at all 
-P^.w piort yapc utenfils, for tlic word appurttiuawu fcems tp 

fitfend only Aiags belonging to out-houfes. 

The rule as to fixtures, as between an heir and executor, is 
t. another tlung. The frceliold defoending on the heir, the cxe- 
take way fix- cutor cannot enter to take away fixtures without being a 
S^.’£S^trefpafler(i). 

A tmansiwlai But there io another rule between landlord and tenant: 
Ike ter* may During tlx term a tenant may take away chimney piece«, and 
even wainfeot ( 2 ), whidTis a very ftrong cafe, but not after the 
^nfrot, it at-, term, if he did, lx would he a trefpafler. 

r -««#«/■- A mortgage, fays Mr,\iptomey General u a purchaff, but 

then it is a redeemable one. 

How does it Hand between a purcliafer and a vendor ? 

' (ll See lanMH v. Inwum, is B. R. the end of tlie cafe of Lawtm v. Lmnun, 

. ^ „ a..i. ««« 


Am cxccstar 
ctiuutt cBtcr te 
take away fit- 

curea, widKMit 

kdagmteeigilScx. 



irfitute0. 471 '^ 

If a man fells a houfc where Acre is a copper« or a brew- Xstfmi 

houie where Aere are uteiiGis, unlefs Aere was fome con- ^**'*^’ 

fideration given for Aem, and a valuation fet upon Aem, Acy b«whoufe* 
would not pafs. vtenfitswiUnot 

paA. 

But Aen another queftion will arife after poflellion is de¬ 
livered, what'a£tion you can bring ? For where things are fixed 
to Ac freehold, an adion of trover will not lie for them. 

Several forts of things arc often fixed to Ae freehold, and yet Bed* ftftfued to 
may be taken away, as beds fattened to the deling wiA ropes, evea*^ 

nay, frequently nailed, and yet no doubt but Acy may be re- nuiW, m net 
moved. fixture*, btt 

The difficulty with me is the pofieffion of Ac mortgagor, 
but Aat is cleared up, becaufe it was the exprefs agreement 
between the parties, that Ae mortgagor Aould not be prevented 
from coming on Ae brewhoufe. 

I apprehend the %le of Ac utenfils was a defeafible fale, to 
revert to the bankrupt at Ae end of the term, and if fo, Aere 
is an equity in Ac grantor, and therefore, as to the mortgagee, 
a pofTcillon in the banki upt. 

Let it ftnnd o\cr to the next day of petitions, and let Ae 
mortgagee protluce all deeds aitd writings, and affignee at his 
expence to take copies if he plcafes. . 


CAP. LI. 

IToirefture# 


Brandlyn v. Ord* 


fidi tide ParJiafit under the Divifiont of Purthafirs without 

Notice* 


. Ifwimitr tii« 
IS*, I73f, 


Vide title Cujlom cf London* 


f 

CAP. [ 479 3 

IFreeman of lonoott. 


Ex parte Carrington. 

Tide tide Bankrupt^ under the Divtjion* Who are liable to Bani^ 

ruphy* 

l\% 


a*d, 1739* 






CAP. Lin. 

iTrauti. 

Mlcliaelmas Vacation, 1737. 

mhdh V. mholh. 

Vide title Deeds and other Writings^ under the Divifton^ Deeds 
and Injtruments entred into Frauds in ivbat Cafes to be rer 
iieved agaitif. 


Vide title Bili. 


I 480 3 


CAP. LIV. 

^uatHfan. 


(A) ffhat Afis of his with regard to the Jrfant's Ffiate Jhall 

be gxd* 


Jklf tlie aSth, Pietfon v. Shore, 

»7$9* 

Cafe 228 ^ biftiop’s leafe to her and her heirs durintr three 

lives, devifes the fame to her daughter who was an infant, 
A whp had a and HlfClfts Wc guardian and truftecs appointed by lier will, to 
make purcitafes for the benailt of the infant. After the death 
dttrinf dirce of the motlier, the guardian, upon the death of one of the 

*brce lives, took a new Icafe for three new lives, and the infant 
daa^Kranin- being now dead, tlie queftion before the court was. Whether 
Aat, asd dUrefts this new leafe (hould go to the old ufes? To the heirs ex parte 
*>*oternai as the lirft leafe would have done, or whether to the 
•urciMfei/br th« hcirs of the infant ex parte paternd, 

lii£ut’( beaeiit. \ 

TbegvatdUn, upon the deceafe ofmeofthethreelivei, teaks new leafe for th'ce pew livei. The 
InAudiet. llie leafe (hall go w the hein of the inbnt $x fartt fatinuj tor the new leafe i| to be 
eHiUUcfcd ai a new acquifiiten, and to veft in the iiSant as a punlufe. 


Lord Chancellor: This is a defcendible freehold, and if no. 
thing had been altered, would have gone to the heir ex parte 
maternii but the new leafe is to be eoniidered as a new ac* 
quifition, and to veil in the infant as a purchaferj how tlien 
will this go, confidovd as a new purchafe i 


If 



i, • . ' ■ > J 



If the infant had lived till full age, and then had fuiTcndred **i.**‘®*^* 
rite old leafe and taken a new one, this certainly would have ** 
gone to the heirs ex parte paterna\ fo if all the lives had died, 
and the guardian had renewed the leafe, it would likewife eftjte 

have gone to the heirs on the part of the father} and this is *"*g5***» 

not like the cafe of an infant’s perfonal cftate turned into real, “d « pSaf, U 
for the reafou of that’s being itill coniidered as perfonal eftate, on account of 
is, becaufe of the different ages at which the infant might dif- 
pofe of his perfonal, and his real cftate, and not out of favour SrinAnt 
to any one reprefentativc more than another. Indeed in the cafe dlfpofeofhis 
of a leafe in trifle vjhatever new alterations are made, it is JlillfuhjeB 

to the old truf (2^. in ftvourtoone 

Kprefentative more thin another (i). 


It has been ohjeQed, that this was an all dine by a guardian only 
during the minority, and ought not to prejudice any who take by 
reprefeniation^ it being an aH merely voluntary, and not out f - 

necejfity, 

*If this indeed had been wantonly done by the guardian, with- xheaftofu 
out any real benefit to the infant, it would have been proper to guudian when 
f ome into a court of equity to be relieved againft it; but here 
was a juft and reafonabic occafion for what tlic guardian has 2[,n« confe- 
donc, for he was dire^fed by the mother to make purchafes for ^ueuceisifdone 
the benefit of the infant. Here one life being dead, furren- 
dering the old, and taking a new leafe, was the moft beneficial wife f,- wanmn- 
piirchafe for the infant that could be, and therefore ought to »y done by the 
have the fame confcqucnce as if done by the infant herfclf at 
full age, and go to the heirs ex parte maternd. The cafe of 1 \^ nefittothe in- 
fon V. Day, is exadly in point willi the prefent, Prec, in 
Chau, 319. “A feme purchafes a church le.ife to her and her L 4 ”* J 
heirs for tlirce lives, and dies, leaving an infant daughter, 
two of the lives die, the infant’s guardian renews the leafe, 

** this is a nenu aequiftion, and Jball go to the heirs on the part ef the 
** father'* (3). 

His Lordlhip therefore difmilled the bill brought by the heir 
ex parte materna. 


(1) inUterv. Whitter, 3 /». jr. lOO. Hams, Amb. 734. I Bro. Cba. Rep.i^q. 
note D. Rook v. lFa>lh, \ Vef ^b\. S. C. ip note. Tafter v. Harriot, Amb. 
(a) Soffo// V. HoU, 1 Cha. Ca. 191. 668. Sed vtdt Darrel v. IFhltcbot, a, 

Abney v. Hiller, poft, 2 vol. 597. £d- Cha. Rep, 59. , e o /'•ii 

wards v. Levsis, poft. % vol. 538. Pick- (3) zEq- Ah. 494. fl. y. S. C. Gdb, 
eriug V. f'ozoUs, l Bro.Cba.Rep. 197. Eq. Rep, 77* S. C. See 719. 

Rato V. Cbichcfter, Amb. 715. i jBre. Qua. where this cafe of Peirfin v. tUmre is cued 
A//. 198. S. C. note. 0;w« v. li’d- under the name of v. 



CAP. LV. 



i}nl)ea!5 Coipunr; 

A9 *>*» Ex parte Lingood. 

• ^ 74 ^ 

Vtdt title Bonktuptf unt^ir the DtUjton, Rule as to a Certtjuedi 
Jiom ComimJJioiiets to a Jud^e, 


CAP. LVI. 

|)cft anti anccSoi. 

(A) Whore Charges and Incumh/ances on tie lands Jhall he 
rmftdi or Jhall Jink in the I httianie ftr *he litmjt of tlie 
Heir* 

(B) Where the Hut Jhall haze the Aid end Be* fit of the Per- 
final hjlate. 


<A) Wlere Clsatges and Imumbro**ces on the LanL /hall be 
rafedf or Jhall Jink m^the Inbentame Jot th Bt i ft f the 
Heir. 

T^*de title Conditions and Limitations^ undtt the D 1 f'«. In zvlat 
Cafit a Gift or D*.zJtf up'll Cohdtt uii not 1 m t\ t 'oit 
Confintj fi ill h' good and bindings or zoidy being 1, 1 y m ttr- 
rosem. Hervey v. Afton. 


Eaftcr Term, 1738. 

Prowfi V. Abmgdutu 

Tt^HOMAS Compton, by will dated the 13 th o(Augtjl 1718 
Cafe Jap. •• devifes all hib Lnds m general vords xo John CUn mt, ml 
5 C. citui John Ptonvfe, .n d their heirs in trad, and to tlie ufes, intents 
CafAw* purpoles foliovtulg, vh. that they fhould tell all hw lands 

l>hlg 

t. C. «le» fid all . . - 

hit hnd* to Til C and 7 P and their helis in tmft, that they ihould All hit landi m M aiidP. and 
oat of the piuchafc money p w hit debt , and as to the reft in trufti to mi iv ihe reiiU and to make 
Ifr'iet tor j yeari, decermmabii, Cfr and th"re«itfa t) p.) hit debu and legi let, thm totheufeuf 
jf^. A \n^ ofC. A, ^rlitc, remainder to thi iftne male and female ot hir body, and make, the truf- 
eaei.torai he Lkewile give, a liyaty 01 500/. tobit nephew 7 Aii«ai Pmi/t, to be paid at si, or 
' sSniage, w))a4>ed h to * 3Z> 

* Pk ft nal eil^ of 'he v ilue of 7 x / the 1 tndt Is Af. and P. not fuftie enf to p^y thi debt*. 

Bdl brought by th.. uintniftratoroi 7 ai/aMc PiMo/t to have the 500/. riifed ilu: LtrJ ClofcdUritt 
'’MsfadiNt, SI the legacy was eh igH upon tne real at well a. perfoRsi tftate, it could not be railed, at the 
died beior. ihe time ot paytrintt and oilmilicd the bill (i). 

L (xp See B^nd V. Brown, t Cba Ca 3x1 Sinthv Smith, t Fan, cz Vatet 
^llf Peadttt e% Peiokti, »i /'««. 204. M. Pketsifiate, z Pem 416 Cl» Pree, 
■E 23 *- I 140. 



|)fft ain SnaffojL' 

lying in Mtnifird and Pimrdy and out of the pnrchafe money P«wt ». 
arihng from fuch falc ihould pay and fatisfy the tcftator's debts, wobok, 
as far as the fame will go, and as to the reft of the lands, 
the will declares that the truftees (hould ftand feifed of them, 
in truft to receive the rents, iflues, and profits thereof, and 
to make Icafes of tlte fame, for the term of 99 years determin¬ 
able on three lives, and therewith to pay all the teftaror*s debts 
and legacies, that tlien they fhould ftand feifed to the ufe of 
Jfahelta Abingdon^ wife of Charles Ayingdonj aiid filler of tlie 
teftator for life, remainder to the iflue male and female of her 
body, remainder over, i^c, and makes the truftees execators of 
his will. He bequeaths likewife a legacy of 500/. to his ne¬ 
phew Tlsomas Proiv/Cf to be paid at his age of twenty-one, or 
marriage. 

The nephew died before he attained the age of twenty-one, 
and unmarried. 

'I’he perfonal eftate of the teftator was about the value of 
700/. the eftates in Mhidford and Phmardt wetfi not fufficient 
to pay the teftator’s debts. 

The bill is now brought by the adminiftrator of Thomas [ ^83 J 
Ppivfe to have the fum of 50c/. raifed againft the defendant, 
who claims the lands under Ifaleliit, fubjecl to the payint nt of 
teftator’s debts and legacies, upon a fuppolition that Tnomas 
Pronvfe had an intcreft veiled in this legacy, tranfinifial-'lc to his 
rcprelentative, though the legatee died before the time of pay¬ 
ment came. 

Mr. Qsuie for the plaintiiT infifted, that this cafe was very 
diflereiit IVom tli.it of a devilo of lands to a third perfun, charg¬ 
ed with the payment of legacies out of it, that the 1.uk! . Here 
devifed to the truftees for the payment of debts and legacies, 
muft be confidered as tiie perfonal eftate of the teftator aci.. .d- 
ing to the general doctrine of a court of equity, which often 
confiilers land as money, and vire verjUt according to the na¬ 
ture of the cafe, and the intention of the party who dirccls the 
difpofition of the one or the other; tjhat the truftees might in 
fai^ have entred here, and continued in poflclFion till they had 
received money enough by the rents and profits, and fines taken 
upon granting long leafes, according to the power given by the 
will, to pay oft' all the debts and legacies ; and in fuch cafe, ns 
the fund out of which this legacy wouW be payable, would ’ne 
perfonal eftate, the contingency of the legatee’s dying before the 
age of 21, or marriage, not being annexed to the devile of the 

1 * 

140. S. C. Carter V. Bletfae^ PreCsCha. pe^i. 512. Bayrot v. Cotton, f^. 555, - 
267. 2 rern. 617. S. C. /f rtr v. iVar, Jl-ebtiriUm v. Oreefe, fo/i. 3 vol. 69. At- 
Pyec. Cha. 213. Teuruay v. Teuruay, tormj Cs;:nnl v. JMil/itr, pe/t 3 vol. 112, 
Prec. Cha. 290. Stapleton v. Cheeles, Bajjet v, poft. 3 vol. 207. Shtr- 

Cha. Prfc. 'JenKin^sv. Looks, l P. matt v. Cohins, pofi. 3 vol. 320. The 
W. 270. Batman V. 'Roach, 9 Mod. rc.ider is referred to h'r. CVa’s note to. 
ic6. Corilon v. Rajers, 3 P. If'his. 134. 2 P. Id'’. 611, and tO Bntl, Co, Utt, SJTr! 

Bradley y. Pmoeil, Ca, ten:?. Talk. 193, a. note 1. 

Hall V. Ttny, pojl. 502. Pan v. Clatie, 

I i 4 leg^' 



'jfHi' wt anil aiwtst). 

4 

PiLtmt* *. leeacy Ufe]f» but to the time of payment, the piaintiiT wottld he 

^neooii. jjjtjjied. 

Seeotidlyi tt muft however he admitted that this legacy wai 
charge, ible upon the pcrfotial as well as t' e real ePnte, and as 
the pertonal e^-ite is the pr mary and natural fund ro be charg¬ 
ed, and the real eftite comes in onlv in aid nl the pcrfonal 
ellite, and as a fecurity onlv foi payment of the money, the 
real tAate here ought to be fub’cA to the fame rules with the 
perfonal, and fubfervient to die ftme purpn cs, and more efpe- 
cially fo, fince in order to avod th^t confufion uhich mull 
otherwife follow, if, in determining whether this legacy was 
due or not, ttgaid ihculd be hut to the < fit rent reiolutions 
which pievail in n^es of this kind, uhcic the pcrfonal (Rate 
only, or the real eftate only, is charged with the pajment of 
legacies. 

Tlmdhi That admitting this legacy was chargeable only on 
the real eftate, yet the rule which has pres ailed, Irr portions to 
Riik into the eftate for the benefit of die ) cir at law, viJl not 


extend to the prefent cafe, nor is this within d e rr ifon of d ofe 
cafes ot portions, which have alu lys been cleti rmined on this 
foot, that childien dying before they could uant d cir poitions, 
there could be no occafiun for raifiiig them, nor is it to be fup- 
pofed the teftator could intend to have fuili ftim railed merely 
in prejudice of any other child, who fliould lave the eftate, 
when no provifion of that kind v as now v mtvd. He cited the 
caO: of v. 4at. 

1484 J Mr. hnutltilty on thef«me fide infiihd, that the truftces to 
whom this devife i» mule being hkcwile execute is, the eftates 
devifed muft be coiifidered as perfonal legal ificts in theif 
hands, nnd gosertiible by the fiime rules is if the teftitor Ind 
aftu ilyleft ptrfoinl illcts m fpecie to fhit value. lie cited for 
this purpi/'e t Lev. 224. and relied on whit is tlicie faid by 
Mr. Juft ce^sij/ 7 /e«, and alfo -64 t Nc. He like- 
mvife infifted, that it appeared there wete fcifieient perfonal af- 
fets left in i{ri.ie to fati .y this l'’gacv, as the other creditors 
and legatees h.d ?n undoubted right to like their remedy 
agunft the I'lid for a fatisl ^lun of tl vii det^s and legacies, 
.tiid if the plaintiit cannot be intitled to this 1 g'cy, fuppofing 
it to be rhargeible on the land, this eouit will fo mirilial the 
ailcts rs will make every part of the will effeelual, and ehaige 


the pcrfonal eftate only with the pui..ent of il s legacy. He 
relied 111 fwife much on the caie •d.JaOfov v. / iitard» 
ksni*) ififlng Lmd xhtmellct * before tilty began for the defendant, inter- 
pofed, and laid he was clearly of opinion the e{l.ite!» deviled 
^ ]«g!d«il4.'simiy could iKt be ccofidercd as perfoinl aftets at law, in the birds 
^ of the f-vftees *, that by the dev>fe in gcneril cf all h.!» lands to 
IS them and t)<«ir heir«, here Was plainly a difpofitien of the eftate 
ifeiwt uKre to them, and a truft created in them foi the pa^mtnt cf debts ( 
SfirK^niAei ai.fing from tbc f.ile of a red efl.itc was legal 

% <0 whete the eftate was fold under a lore pow er given to 

m«n**^*t 

tht tnftttt cKCutMi 'dsev not altsr dw mCo. 



itiAi ftiOfN- 



fen, and not where the intereft m the eftate pafled by Ae wHI to 
the detifee^ as it did here, and that making the trufliees executors 
likewife, could not alter the cafe (i). 

Tlwt the other part of the devife, whereby the devifccs are 
directed to n ve •'he rents, could with much lefs colour 
admit of the v i(lru£tion contended for, but was in the nature 
of the thing ] lu ily tnteiided as a trull; and taking notice like¬ 
wife of whit h 1 been faid by Mr. Fazaketleyy diat as to this 
pait of the cafe it might be considered as a devife to them of the 
legal l( 1 ite, quonfqne they lliould haVe received fuilicient out of 
the real, to anfwer the purpofe, and that then the eftatc 
fhould veil in IhKlla by way of executory devife ; hitLord(bip 
faid, fiippufiiig fuJi a condtuflion Ihould be fuRered to pre- 
v.ul, Vut there ia no colour for faying the icnts, fo received 
would be legal afllts, and put the cafe of a devife to A* and B, 
and their heirs, till fuch a ium Ihould be raifcd for the payment 
of debts and legacies, would that create a fund of legal adets S 
At th It rate a legatee might fue A. and B, luider thofe circum- 
ilitucwn the ccclenafticil court; but fuch a jurlldi^ion in a 
c if* of that kind \v as certainly never thoaght on, nor can it 
pollibly be m unt imed : but a piovifion of tb it loit is proper only 
to give the dcvif't an mtereft in tlu eftate fpecificihv, not to 
turn the lands into ] cr'on il edate, and make them legal aiiets in 
the hands of the dcvifec. 


Fiovrii 

AaiMotfoa* 


A devife to A. 
end it. udtheis 
heusdllfucha 
fam be rufed, 
fiir payment ttS 
debb, doei not 
create a fond of 
legal aflcB, but 
IS proper only tn 
give the devtles 
aa mtereft la 
the lands fpe- 
cihcjll}, not as 
turn them mta 
p i£uulcftite;* 


Mx, AiijineyCrineial for the defendant, hifidcd on the fet¬ 
tled didm lioi between Icffuics dinged on the rtal, and 
thofe thirgcJ on tlie pcrfonil edatc. Where a Icgiey is [ 485 J , 
chirg^d on the perlmal, and made payable at a future day, 
and die legitfc dies before the diy of jayment, the court, 
in comp lancc with the 1 uh of the civil hw', and in on r to 
ni'.L the proceedings in this and the ceikrndieal eouit (as 
tUy hive a concuircnt luriuhdl.on) uniforn and confiUnt, 
hl^ dctcimined luch Lg Ivy fhall not be ennfidvrc^l as a lapLd 
It g ley, but fliall go to die reprcfentativc. Ihit that lule haS 
novel hem otended to charges on a red ePiate; tint there 
was no ground whitvver for the didi ^lou tikvn between a 
leg icy as heie, and money given to i child by a parent as a 
poidon, nor is ic fuppofed by any audionty; but the only 
qucdion ill futh cafe is, upon what fund the chirge is laid, 
whether on the real or perfonal eda'-e ? Th it the cafe of 
Jiichfon V. Jutii ' U appwrs by th'),i ’port of it 111 P,A.m 
C'w/c. 10;. turned intirely upon this; tint the legitvC there 
died after mirnaje, and that therefore hiving happened, 
which was die eiule of the portion, it Ihould be 1 ailed after 
her deith. 


'1 hat It was not at all material hjrc; th't the legacy was 
chugvd oil a nnxid fund, or real and peifund td»te too; that 
lo It was 111 the cileof Jadpn v. Bat mud \ but this obje£tion 


(1) Uur fee 5 th Vi Pfimtf I Sio, Cha, Rep, 138, in not?, and£/o/.^ v»Jf'SLbt% 
4:0, note. 

ira 
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Wi 8 not ib mach as made; fo it was in the cafe of the Zft^tr 
9f Chandos v. 7alhotf in Lord Chancellor K}iig*& time, JilUB, 
5 Geo. a. where a Aim of money was by will ihargcd on the 
real and pcrfonal eftate of the tcftator, payable at the ?ge of 
21 ; it was held in that cafe, that the legatee dying befoie the 
age of 21, liis reprefentative was not intitkd, but the bill wa» 
difmiiTcd, and the Lord Chancellor in that cale cited the cafe of 
^etimngsv. Lukes in the timeef the Lords Ccmmilht ntrs, ixaei:- 
jy to the fame purpofe, 2 PfU ms. 276. Mr. Attorney Gcnr rtl 
cited the cafe of Tales v. Fetl^plact'i 2 Vem. 416. (.at Ur v. LUi~ 
JoOf 2 Vetn. 617. and Mr. Flowery of the fame Adc, citul Sai'tb 
T. Smiths 2 Fern. 92. 

Lord Chrmtlhr faid, the only indycemert lie had to A.flcf 
fo long a debate in this court by the bar, \(as, in mder to re¬ 
ceive fatisfaftion as to the point, W'hich hid been infified on in 
relation to this legacy being chargeable on a mixed fu*id, con- 
fifting of real and pei fonal eAate too. 

He faid, tliat wa,. a d.fficulty which alwavs Afk WMth Jiini, 
ami it was lorr''*trjin4 very extra^'tdinary t^at the n d (ftate, 
which WrtS only an auxiliary fund to the p •ifonil, fl'oubl, in talcs 
of this kind, be chargeable in a diflvient manner, and not bp 
made Hr.bi.’ to the fame rules and dt "crminatu i s widi the pii- 
m«ry fccurity the perfon il eftate; but he faid he lound the rc- 
iMlutiops fo llrong, that there w'ls no diittrcncc betw^etn a chaigc 
on the real eAate only, andatha’^ge on ilie real ami }H.Tlunal 
ellate ton; that he could not at ti.is Arne of day, tl ink of deter¬ 
mining in a difr..'*‘nt manner {x). 

• lie liid it V.IS very eltar that charges on land, payable at a 
future day, could not be raifed, if the party died btioie the 
payment} that there was no dilTercncc at all, whether that 
charge was treuted by deed or will, nor whether it xtaa pro¬ 
vided by way of portion for a cliild, or giten meicly as a legacy 
bjr collateral relations, or others ; and this was the cafe in the 
Duke of Cbahdos v. Talhoff and Jetinitigs v. LuleSs in which he 
was counfel, for in neither of diem was die pros iiion made by a 
parent (2). 

As to what is faid, that the affets may be fo marfhalled as 
for the prefent plaintilF to receive a complcat fatisfaflion out 
of the perfonal eAate, though the executors were not before 
the com t, and fo impolTible to make any decree on that foot, 
yet if they thought it s^uld be material, he would retain the 
bill, with liberty to make the executors patties; but he faid, 
he conceived that point could by no means be maintained, for 
that rule of marnialling aiTets in the manner before mention¬ 
ed, would hold only where it was proper to be done at the 
time the legacy firflt took place, and not where it was ow'ing to 
a fael, which happened fubfequent to the death of the tclUtor, 

, R^ntA V. Matin, toll, 3 (a) See cafes cited in note Juft a 

' 482, and Es/i v. Ttrrj, pfi. 504. 
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Whether t 
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•nd to a mere accident, as here, die death of the legatee before P»owi* «. 

. Aiiwobok. » 

ilt (l). 

fie faid the refolutlon in the cafe of Jachfin v, Farrand was The authority «f 
founded on a fingle circumftance, the marriage of the leptce, 
which being the foundation of that judgment, implies plainly if 414.* much 
the cafe had flood only on the devife to tlie legatee at the age of ^ 

21, and fljc dying before diat time, that the court would, in that Jeibiuttouia'* 
cafe, have determined againft the plaintilF, if they could not CarterW. Bieu 
have laid hold on the circumftance of marriage; bcfides, the 
audioriiy of that cafe feems to be much weakened by the fubfc' 
quent rcfolution in Carter v. 

I have often heard it faid, that the rcafon why legacies, 
t*ft\ chaTj^ctl on land, payihlc at a futuic day, iliall not be 
raiftd, if the legatee dies before the day of paymen*, though 
it is onicrwil*' in the cafe ot a charge on the perfunal eftate, 
is thU, that the heir is a favourite a cemrt of equity, and 
oug^t to have the profer^ice ot th" rcprcfcntatlve of a lega¬ 
tee, and likewifc tl at the conit M'ill is t..r as they can in 
keeping the real tilaie intirc, and as^itce from incumlirances as 
polhhlc. 

But I think rh* oeurt has never gdne upon fuch rcafon, Tlie truereufo* 
butr the Iruy realon T take to he ihis, that the court will go- cuj^*ej’on 
vern th m< -Ivts fi.- as ii cc.iifiMent wi’h eqaity by the lules Und, p.jtueat 
of the law. in the cafe of perfonal ellatc, the rule •'Fai**" <**y» 

• f, « 1**11 tl I * not oc 

IS tf i lime h* re as in the tun Jaw, that tljerc may be an uni- ,jiicdifirgtwe 
fc'ich' tjf ]i ilgnvnts in the dilretent couits ; but in the 
c*it o. ! nds, tilt rule of the common law has always been 


atlli*refl to: asfi.ipifc a petfen ihculd Covetunt to pay mo- courtgovi-mait- 
ney td .inoihtr at a future day, if the covenantee dies before 
thedij of paynjcnt, the inomy is not due to his i^prefcnta- 
tivc. The fame rule holds in the cafe of a promife to pay mo- if^.c^venun 


ney, > 3 c, 

The hiU difmilTcd. 


to p«y money 
Xa B. at a 
* fytured«y, and 

B. diei before^the day, the money is not due to hii Kpreiintauve- 


(1) See pojl, 3 vol. 335. 


(B) Jilitre the Heir Jbdl iiave the did and Benejit of the Per- ^ ^ 

fonal Fflaie, 

9 


Barthohmev) v. May. 


Fttiamy tht 
7*1 1737 - 


T hE teftator Mayt devifes his lands at Hadlow 

to Ruhiird May in tail, remainder over, ftfe. then 1^, 

mortgage for 1300/. and devifed other lands to to’ll.M.lattil 

fubjcci hxowcvcr to the payment of his debts, in cafe hiS jwt theninmort- 
fonal eliatf, .nid other eftates devifed for that puipofe, fliould 

not prove fu.ritient to fatUfy all the debts. lands to 7 .M, 

fobji-ft to the 

payment of bis debts, in cafe his petfoaal eftate Jboild not pnve (uAciint, 


Lori 



Ipetr anil anceSat' 

tATTRot «• Lot </ Chatteellor: 1 am of opinion that the 13 oo /. mufthe paic! 

JrwT teftator out of the pcrfonal cftatc; or, if that 

W pi^ u a”ebt dcficicntj out of the real eftate fo devifcd (1); for wherc- 

wttf theteiU- ever there is a mortgage made by a perfon uho is owner of the 
®*^'***» mortgage is looked upon as a general debt, and the 
l^icnt, witor l*nd only as a fecurity, and therefore the perfonal eftate fliall be 
Setealcft^e fu applied in difcharge of the 1300/. though there may be younger 
Wlim a'raor^* ch*^^'*** 0^ mortgagor who may be no oihcrwife provided 
’gagtitRMiic by for: but 1 think clearly the cafe would be otherwife, if the con- 
was between Rtchard May and anycreditois of the ttftator, 
would lofe their debts, if the mortgage was fo paid oft out 
irortgtge 11 of the perfonal ailets, or the money ariftng from the falu of 
apnerai deb” devifcd for that purpole. 

and tht Und oa> 

J) at a kcttiit)) and therefim perfimil efhte (hall be npplied in difcharge, but if the conteft lay 
fierareen Kt M. and cteditora of the teftator, it would have been othcrwilt. 

In the cafe of Loiil v. Lancajlctf 2 Vtrtu 183. it is laid down 
otliciwife, that the dtvifee of the moiigagcd cftatc ilidll talc it 
cum onere\ but I do not pay any great regard to it, becaufe it 
does not appear uhether thcic was a fuOicicncy of aftets 01 not 
to fjtibfy the reft, of the creditors. 

N. B. Hts Lcidfip faul in this cafe, that where a teftator 
devifes evprefsiy that the timber upon a particuhr eftate fliail 
be cut dou n fo** payment of debts, it is a h udfliip upon the 
fi.ll taker ot the cftatc; but he mud fubmit, lur licic the 
timber ib dcvidd one way, and the eftate another, foi the tin her 
is (Icvifcd to Rhlatd Ma) and liis heirs up an truft, to cut down 
and kll for dikhargt of debts, bte, and tins is the ftrongtft cafe 
that can be of the kind, but the devifco of the eftate may buy, 
and fopicscnt the dcfuiiigof the cftatc. 

{4883 Hvdethred that the mmt^age for 1300/. on the 
• teftator’b eftate at Hndlow and inteicft thereof, is a debt of 
the teftator’b to be faUbficd out of his perfonal eftate and truft 
eftate (2). 

(1) So Tweidale Cnnhit 1 Bt«. Eifhn v. E^rhn, e P If' 664 
Cha*Rtp, *40, bee Mr Cei’s notes to (1) Rtg, Ltb.A.\-;yj Jd. 411. 
i^v//s. Prut» I P. 294, and to 

Vtde title PortmSt under the Dtvijettf At vahat Time they 

he raijidi &.c» 

Vide title Real Eflate* 

Vide title RefulUng Trulls, 

Vide title Couditim and Lmitatism^ 



Itxic Mill ancesoj. 




Fide tide Legaeiet, under the Dh’fiotif Of a lapfid Legacy by 

Legatees dyng» 

Vide title Creditor and Debtor, 

Vide title Catching Bargain, 

Vide title Papijl, 

Vide title Tenant by the Qtrtefi, 


CAP. LVII. 

|)U0!ianli anti Witz- 

Vide tide Baron and Feme, 


CAP. LVIII. 

Snfantd. 

(A) How fa* favoured in Equity. 

(B) What acts of Ffants are goodf %x>id, or voidable. 


(A) How far favoured in Equity, 


[ 4 «P ] 


Hilary Term, 1737, 

Morgan v. Morgan, 

yORD Chancellor: Wiere any perfon, wliether a father or Cafe 231* 
•La a ftrangcr, enters upon the eftate cf an infant, and conti- Where «ny peN 
nues the pollclEon, this court will conllder fucli perfon entcrin*; 
at a guardian to the infant, and will decree an account ngainil tate and cimd* 
him, and will carry on fuch account aiter the iiifmcy is clotcr- nues the poflet* 
mined} but from the incomenienc/ of fuch long accounts 
whenever it comes in proof, that the infant, after being of age, ueguwOtMiaal 
has waived fuch account, this court will lay hold of any fuel 
thing to put an etui to it} though indeed, in the cafe of a fa w' ' 

•ftcr tht Iii&Iib 

Vj is deunniaed, aolcCi tbc ud^nt after bciof of i^c w/< 4 fuch ascoii^ 

ther. 



Sfnfantif* 

iCoBQAK «. tlier, tlje court is not fo flrlCl, as imagining 'tlie parental au* 
IfoBCAfc. jjjority might hind«T the bringing any bill or ejedment to rc* 
cover the poiibUiou. 

Jlleiy the 31 ft, 1738. UncoMs Inn Hall. 


Anon’. 

Cafe 232. HERE is no inftance of appointing a receiver of the 

^C. poft. 57*. jL rents and profits ol an infant’s eftate, where there is na 
jiot*^^ntT depending in this court, if it were only filed there migtit be 
tPceWerofw an application for this puipole on behalf of the infants (1). 

tnfMt'keltste 
where there it 

•obtllfiled. (1 ) Ex fart ptft. 2 vol. 315. 


(B) What Actions of Infants are gecd, void, or veidahlr. 


V. Lew. 

. 233. n ICHA R D Lloyd devifed fome land and houfes built there- 

X.Z.derifcd onto his fix children} the mother adling as guardian to 

the children, who wcic all infants, demifed the premifles on a 
dieteontohis building leafe for foity-onc years) her eldeft fnn who was about 
^chilhen} 19 years of a-ie, joined with her in making the leafe, and cove* 
goai3!^'!orfie nauud that the It flee fhould have quiet enjoyment, and that * the 
cUMrin, who reft of the chil lien, when of age, ftiould confirm the leaic; the 
deraifej mf*”**’ *’■' accepted the rent for above ten 

wlflli'on » years after the yuUiigel*- came of age, under this leafe ; after fuch 
bvlldingU <e acccpta.ice bit nght ti’cir ejulment againft the Icflcc') and the 
bill is brought to have the leafe eftablilhcd. 

Iptrted ill HI liuni^ 

tte leafe, and covenanted tha' the r^ft of tt<e children when of age Ihoold confirm it. 

, ‘They lU stained 21, and accept u the re f it above wn year^, alter the youngeft came of age, aii 4 
Aen biOttpht tneii rjedlntent .'•1,1*nA l*-.. >< f'ce, « ho by hit bill prays to have hia leafe cftabliAied. 

Vader the cii email inci i ifthi kale, end pactkularly the ackeptance of the rent for fo long a con* 
Slaunce, tb* cuuit d< creed tl.e U'le to Ic cAabUAicd doling the rendue of the tetm. 

When, a perCm it ot a^e when he tail la a It ife, and ha. nothing 111 the prcmitlri, but they after 
rieftendto hkn, the Icale Hull enure by way of eftop,,.!, otliciwife it he had been an infant. 


£ *490 ] lard Chancellor : The (hkf queftion is, if this leafe is gosdy 
and ought i'> ^jeeiUbjimcd in a court of equity, under the cir« 
cumftanccb «jf thio cafe; and it is not material in the prefent 
queftion, whether the leafe be or be not good in law, as againft 
the infint who figned it, for as the plaintiff comes into equity, 
it muft be fuppofed bad, though as to one fixth part it is cer¬ 
tainly good, as, againft him, by acceptance of the rent (i), and 
yet as to the other two parts which defeended on him, I think 


f (0 So 3 P. W^. 209. Vide alfb 4 v. Farfmt 3 Burr. I794« May v. 
1^4. p/. ly. Hur. Co. Lilt. 45. i. «. Har, Co, Utt. 246. «. in note 1. 

ni[t. b. n. 3, Liu, / »$ 9 . 547. ZoKci 

’r .‘3 »t 
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it Will not Ve good by way of eftoppel; for noto^thftandlng **^0^ ** 
where a psrfon of age makes a leafe, and has nothing in the 
preiniiTcs, but they after defcetid to him, this leafe f1;a!l enure 
by way of eiloppei (i), yet that arifes from the deed, and 
fo ca!inot a£i: as an cAoppei agaiuA an infant, whofe deed U 
never good. 

But here the leafe is to be made good upon equitable circum- An in^tboaoS 
fiances, snd it apneara to be for a valuable confideration, rent by 

Teferved, and coveuants for the leflec to leave it m good repair, eTpedaily 
and it is mentioned by tlie mother, who a£fs as guardian, to be the accept* 

for the benefit of the infants j tiicre is no fraud or collufion 
proved in the lefl'ee, and the huiband of the IciTor, and father band'* death, ■ 
of the infants, died in bad circumftances, unable to repair the jointareu^ac 
premifes, which were hciifes, and a mill, therefore the con- ' ^Iteverla 
iidcration of the leiiee’s repairing them, is a beneficial one for fuiUcienttopttt 
the infants, and that is fworn to be doneand there are feve- 
ral cafes where this court binds infants to contra£ls made in iode'e^in 
their behalf, as niarviage coniracls (a), efpecially if the wile tothatparty. 
actpCs pin-money, or after the hufbatid's death accepts tlie join¬ 
ture under that tontra-lA. and here the great point is, the ac¬ 
ceptance of the rent for fo long a continuance, the youngefl: 
having bviini.F age ton years, and no!ice of this leafe is to be 
prefumed in all this time. Tht;y found a perfon in pufieirion of 
their efiate, and that was funtdent to put tliem to inquire, and 
wdiat is fuincicnt to put the party upon an inquiry, is good no¬ 
tice in equity. 

His Lordlhip therefore declared^that the plaintiff, under the 
circutnfiances of the c.ife. is intitled to have the leafe efiabliih- 
cd during the refidue of the term, and decreed accordingly; and 
as it was again!): confciencc to bring ejectments after thefe trail* 
fa£lions, ordered that the plaintiff fliould have coAs at law, and 
in equity {3). 

• 

(1) See Cff. 47. t. LiLD. 1738, ftL 475. 

(*) Sec Harvif v. peji. 3 vol. 
ioy, 

P’itU tjtle Guardian. 

nie title Deviftt, under the Divifton, Of Devlfes af Lutds far 
Payment of Debts.^ 

Vide title mil. 

Fide title Plantations. 

Vidi tkU Marriagef under th( Divifton^ Where it is Qiafidtjlm. 

Vide title Injundlion. 



CAP LIX. 

f 

3[itfuuS(on. 

(A) In what Cafes^ and when to he granted* 

(B) Hu/e as to ItfinSlions where Plaintiff is a Banlrupt* 


(A) In what Cafesf and when to be granted. 


fAyej Oe Anon*. 

nth, 173S. 

Cafe 234* A Bill brought for an injundlion to ftay a fuit in the ec* 
U'hcre there Is clenaiHcal court for a legacy, becaufe that court cannot 

In^n^re ® legatee refund in cafe of a deficiency of aflets, and 

«f«tnift,Bot- this being the day for (hewing caufc why the injun£tion (hould 
1 ^ diflblved, the counfel fur the plaintiff relied on the cafe 

symrthi^an‘ o! Knight v* Clarke cited in the cafe of Noel v. R^itfon^ 1 Fern* 
^giaai jorif- 93, where Lord Chancellor faid, there was a difibrcnce between 

"* *t * * ** legacy in the Spiritual court, and in this court; if in 

thUcmirtwIli the Spiritual court they v/ould compel an executor to pay a lega- 
fraDtan injiiM* cy, without fecurity to refundj there fliall go a prohibition. 

**"* Lord Chancellor continued the injunflion till the hearing, be¬ 

caufe the plaintiff is an executor in trull only, for where there is 
a truft, or any thing in the nature of a truft, notwithftanding 
the Ecclefiallical court have an ('riginal jurifdi£tion in lega'cicSj 
yet this court will grant an Iniun£tion, trufts being only proper 
for the cognizance of this court. 

'fhe rule in this court now is varied fince the cafe in Vernon's 
Reports,^ for legatees are not obliged to give fecurity to refund 
^upon a deficiency of aflets. 

InisMaw W-’ His Lordfliip mentioned a cafe where a woman an infant was 
intitled to a legacy upon her marrying, the hufband inflitttted a 
'sMtin tli^cc* Ecclefiallical court for it, which he might do; but 

«k£aftiui court upon the executor’s bringing a bill, and fuggeiting this matter to 
m^lwoxMu. ^ourt, an injun£iion was continued till the hearing of the 
Waring a’ caufc (I)) and the fame order was made in the prefeut cafe. 

|ciUag,|biMdatter to the court, an injundion veil be continueil to th: hearings. 


(l) See Hill V. Turnerf ff.^16. pejl, 3 vol. 420. Free* Cha. 548. 
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fJtttVMJerthc 


(B) RuU as to htjunBions where Plaintiff is a Bankrupt, 

Anon’. 

Vide title Bankrt^t, under the Divifon, Sanhruptey no Abatement, 

Vide title Marriage^ under the Dhrifm, Where it is cl^ndejluu. 

Vide title Wtllf under the Dwfton, The Power if tbU Court over, 
(he Prerogative Court, 



■'.1 



CAP. LX. 


3InfoIt)ent Debto|. 

Ex parte Green. 

'Iruptt vnJer the Divijiont Rule as to the Infslvent 
rs* A£l under Comm'^tous of Basihruptcy, 


CAP. LXr. . C 493 1 

3Iofittettant$ anb Cenaiit? (n Commoit. 


Hilary Term, 1737. 

' Prince v. Heylin. 

T H E teftatrix in this cafe being a Icflee for a term of Cafe 235. 
years, of two houfes in Londony devifed the fame to her a reftatri* de. 
John Prince, petvterer, and John Heylin, clerky gene- v;fcs twohoufe* 
rally, and then the will goes on thus, ** and $ny will and mean- 
“ ing isy that the rents <f my faid two houfes /hall be equally Jha' . i ly, and then 
** and divided between thewy thifaid John Prince a/id John Hey- 
lia, clerky as aforefaid.” The teftutrix foon after dies. Ihf renu of 

my two houfes 

/o»/rf ie between 7. F. and y. A 

The devifees mall take as temuat to emmon, and not as jointenants. . 


fohn Prince furvived the teftatrix, and died in lyai, ever 
lince tlie premifles have been enjoyed by tlie defendant as tlie 
furvivor. 

This bill is now brought by the adminiftratoT of Princey to 
have an account of the rents and profits. 

The queltion was. Whether, by the^vords in the will, a 
jointenancy, or a tenancy in common, was created. 

It was agreed clearly, that if the words equallyjhared had been 
annexed to the thing itfcif, Uiey would have created a tenancy in 
common, but infilted upon at the fame time, that the former 
arc plainly words of jointenancy, and the fubfequent amount 
only to a direction in what manner the profits fliould be re¬ 
ceived during the lives of the devifees, viz. to each of them an 
equal llvare, which is faying no more than what otherwife tlie 
law would dire£t. 

. Voi.. I. 


Kk 


Lsrd 



4^3 3 !ofntenaitti$ anti Ccnnntjsi fn Common. 


Lord Chancellor : I am clearly of opinion, the devifces wcW 
tenants in common, that had the tcllatrix cxprcfsiy dire£):ed 
the rents to be (hated during the joint lives of the dcrifees, it 
might admit of fome doubt, but with regard to the time, the 
latter part of the dcvife was as general as the former, and the 
word rents will as properly pafs the interell; in the houfcs, as any 
other word whatever. Tltis is therefore a plain tenancy in 
common (i)s 

" th 'of With regard to the time the defendant is to accouni for tlie 
rents and profits, there having been no entry made or demand 
poiTeffion of the of the rents, it has been infilled on for the defendant, he 
f^ivormd^n account only from the time of tlie bill filed : now in 

joyeS them ever *1'^ of jointeiiants or parceners, there is a mutual trijft * bc- 

£nce, ninftac- tweeti them, and tluy arc accountable to each other, without 
cegard td the length of time ; it is otherwife in the cafe of tc- 
haclLuthe death nants in common, and this is a» adverfary pollelfion maintained 
by the defendant againil the plaintifi'cvcr fince the death of his 
bill " : however the llatutc of limitations is a bar to any dc- 

£ *4p4 3 mand further back than fix years, and by the 4 Ann, c, i 6. 

yi 2*'. An a£lion of account lies for one tenaiit in common againil: 
another, and fuch adion is cxprefsly mciuiciiicd in the llatute of* 
limitations, and as there is no remedy at law, there- can be' no 
Tcafon for any in equity. 

rj«>ain«nt not I am of opinion the defendant muft account for rents and 
mrtenunia profits from the death of the iuteilate, the nature of the eftatc 
communagamft devifcd not admitting of an advcrf..ry pollcffion, in regard o( the 
another without privity that is between tenants in cotnmon: an ejeflment is not 
iftlw ftltute maintainable by one tenant in common againil another, without 
limiuuun.be an a£lua] Duller (2): no advantage ran be now taken of the 
"*'*^infiiudoi»*** ^^*^'**® limitations, it not being pleaded by the defendant, or 
by tbeaniwer, infilled on by his anfwer, which in all cafes is ncecllary, in order 
you cannot bave to have the benefit of fuch bar to the plaintifl’s demand, though 
indeed the court fometimes, w'hen there is a very Hale demand, 
notwithflanding the llatutc is not pleaded, will in it’s diferetion 
reduce that demand to a reafon.iblo time, and makes ufc of the 
(latute of limitations as a proper rule to go by in the exercife of 
that diferetion. . 


' PwMCt V. 

Hxylih. 


y. H. having 


(1) So Fijbrrv, Wiggt I Cox's P. W, 
14.' dote 1. Owrt* V. Owen, poft. 
Heatbex.Heatktptft. avol. iz*. Haws 
V. ttemns, foji. 3 vol. 525. Slones v. 
Heurthy, 1 Pef. i6j. Har.Co.Litt. 190. 
h. n. 4. Gfiftin v. Gafiin, Cotup, 657. 
See Jtigdeu v. f'oilier, pojl. 3 vol. 731. 
Jo^ffe v.'Eaft, 3-Bra. Lba. Rep. *5. In 
Cetmphell v. Csmpbdl, 4 Bto, Cha, Rep. 


i$> the words 8«/e the cMl- 

liren, L’c. were iwld to create a tenancy 
in common. 

(z) Readinti v. Rtyfien, z Salk. 423. 
Stony V. Windjh", poJl. z vol. 63** 
Ftiinlaim on oem. or Ep/em v, Shatiie- 
ton, 5 Burr. 2604. Dee cx dcm. FiJ^ 
V. Prejer, Cvsop. Si// 



aofntcnantj^ anti cenantjim commott. 




Oaten v, Owen, 


tfareb the 
1738. 


T H E tcftatrix, after feveral legacies, bequeaths in thefe 

words, ” All the reft and refidue, tsV. I give and b^- d.>vifei all * 
“ queath to mv two nieceb Mtry and Elizabeth^ daughters to jj," 

** my nephew William Owen^ aud his wife, whom I dc- eftite u> nertwo 
“ fire to be trullcts for their children, to take care of their **** 

** legacies for then, they being of tender age, aud my will dau^htcra to her 
** is, that my eftate be equally divided between my two nieces, ntphtvi Wilham 
** Mary and Elizahthy whom I nominate and appoint my 
“ executrixes accordingly.” flit deii’e* tohe 

' tiu Ices tar their 

chiHtcn, to take care of their legjwtci, and then fays, Afy ft ll is, tfjtny t/fati httfuaiy /nnded be- 
twten M I) and Sliaabtlh, viban J afpoint my cxttuUnti aietrdingly , One ot the nttcei di.d m the life 
•t the tt Unix, diid all iht next of lun had tm ill l%acies, exerp o- . 

'Ihe dc lift to the two ni tcs itnotajointenanc}, toi th'words r/Zy di-tdtd, though rot annexed 
to the cl lufe winch givestl^ nltdue, c<ui relite tathit onlj, a*fd it they had been both liiing attho 
dtajt at the tcllaaia, thvy woulihavc uken a. tenant, m cumi.jn. 


Ore of the nieces died in the life of tlic tcftjtvix. 

The qucftion was, W’hcthex William Owtn, and Anne his 
wife, (land in the light of truftces of a moiety of the rcfiduc 
for the next of kin, a>id whether the tcftatiix was tube con- 
iideted as dead intedate in rcrpecl to tint moiety, or whether 
the dctifc to the two nieces was a joinienancy, aud Wil¬ 
liam 0 0)1.11 and Anih. his wife ate truftees lor tlxe fuxvxvlng mcce 
only. 

N. B. Alt whs were next ofUn, and int.ileJ under tLeJIa- f 49^ ] 
tute ff dijlnbutmii, had fnmllUgmtet left them, e'>ieptone. 

For the pltintifls the next of km wexe cited, the cafes of 
Pige V. Page bcfoie Lwd Chancellor K.,ng, 2 Wms. 489. and 
lloUhrmfs V. Ro^ icr, beiore Lord Hat divide. 

Ml. Brown, tor the defendant the futviving nieca*, urged the 
rt’le of civil law, that wh'TC heirs were iudituted (which words ’ 
arc of the finie import as legatees in our hw), and oi»e diet., 
the legacy goes to the reft by way of accretion, bcciule the 
fame perfon cannot die tedatc and iiitcll xte as to the fame 
thing : he rehed much on the authority* of Hunt v. BerLley, at 
the Rolls the 24th of June 1731, before Sir Joftph Jinyll*, 

, Lotd 


* Mary Btikety poflit fled of s pirfonsl eftate on the 8th nt D‘ rer^tt 11 tc tier 
Will, whertbv flic gave both ip ciiic and p luiiiar Ugic i. ta h.i bii'h.i hjuiit 
fb'admii, and to her two fms in law ihc d t iilanl , iiio liv w .. leguus <.oa 
child of eacli if them, and ilfo legacies to oihci p rfi is, 111 th i g ... ill be > ft and 
refidue ot hei peifonal eftau to hci betore-mcniioncd UkhIci a d 1 i:> n 1 w, ube 
cuually divided among them,'and makes them cxicutoi. f-’i, J i, ifis 

froe/wei died, atterwaid. Ml ZIZoirb 17x5 die teftatnx dud. ihc |u I oiwa,\i ne¬ 
ther the third partof the i^ifbiimdevifvdto Iramu h'tjlmn, fti-iullgito he next 
of kin, or to tlie lurviving exiculors, and the Mallei ot the Roil, decreed toi Jie 
executors (i). 


(i) It Teems that if there be ajoin- pens, by whatever caufe, that oae of tl# 
tenancy, created by a will, and^it hap- joint tenants is prevented from /|tkin». 

£ k 2 Tbf 




‘ • 1 

^0(nten(tnt0 anti Cenantiai in Cornman. 


V. £;n/ Chancellor: The firft queftion that hath been made in 
, this caufe is, Whether thefe two nieces, if they had furvived 

the teftatrix, would have been tenants in common. 

«'li«iKh die nieces had been living, 

•votiot^uai^tt the words to be equally dtxnded would certainly have made a te> 
“ common; for though, as hath been truly faid, thefe 
ttc<»iiman uw words in a ftri£t fettlement at common law have never been de> 
luve never been termined barely of themfelves to make a tenancy in common, 
bSH”ofthem. 7®* ** fettled that thefe words will make a tenancy 

feivrs to nuke a in Common, both witli regard to real and perfonal eilatc (i). 
tenuiey in com* 

]aan,,yetitisfettledtbeydofa ina will, both with regard to real and perfonal eftiite. 


times. 


t-496 3 


The only di(lin£tion attempted by the defendant’s counfel in 
this cafe is, that the words equally divided are not annexed to the 
claufe that gives the refiduc, and tlicrcfore mud be relative to 
the fubfequent claufe which nominates the two niecea executrixes. 
The intereft end But the con{lru£lion would be abfurd, becaufe as executors 
there can be no diviflon of tlitir intercll, or authority, for 
and cannot be’ though a man may appoint executors in fuch a manner, tliat 
authority may commence or determine at different times, 
botdierXybe 7®* he cannot nominate perfons executors, and coi\iine one of 
C> jppeunted as them to oiic branch of his eftate, and another to another, 

® authority, which extends to the teftator’s 
mence or deter- whole eftate, and cannot be divided into diftinfl and feparate 
miiw at different powers, and therefore thefe words muft be applied to the gift of 
the beneficial intercll: If thcrcfoic they aic tenants in com¬ 
mon, what is the confequence of the death of one in tlie life of 
the teftatrix ? Why, clearly where it is cither a pecuniary legacy, 
or of a real eftate, that is given to two perfons, to b> equally di¬ 
vided between them, and one of them dies in the life-timc of the 
teftatrix, it is a laplcd legacy, and the fliare of the perfon fi> 
dying in the»prefent cafe ought to be confidered as fuch. 

'jriie next queftion is. Whether this lhall go to the furviving 
executrix, or be diftributed amongft the next of km, as an un- 
difpofed moiety. 

There are two things to be confidered in regard to this 
moiety, the legal intereft, and the equitable intcreft. By the 
ii in tte txecu- maxima of law, a legal inti.rcft of a lapCed legacy certainly pafli s 
MfieWin Ac'* executor; but in the judgment of this court the truft and 

- '—beneficial intereft is f^tven like wife, and according* to the cafes 
determined here fince FoflervnA Munty in 2 Vern» 473. muft go 
to the next of kin, tho’ in all thofe cafes, the legal intcreft was 
uoqueftionably allowed to be in the executor. 

Page V. Page in 2 Wtn$. 489. is a ftrong cafe, IVhere one dc- 
vifed the lefiduu of lus perfonal eftate to fix perfons, to eacli a 


Tbelegilinteieft 


■noa kin of 
the teftator. 


The whole will veil in the furvivor after 
the teJUtor’s death. Primgv. Clay, zCia, 
Sep. iSv. Humphrey v. ^aykut, Amh, 
iS^/oafet V. Sweet, ibid 175 Fte- 
V. Selfe, z Bto, Caa, Rep, azo* 


Baldwin V. Jtbnjba, $ Bro. Cba. Rep. 
4^5. Buff'ar V. Sra^/oid, pofi. % vol* 
220 . 

(1) See Prince v. Heylia, mv/i*, 493. 
aad the cafes cited in the note. 

a fixth 
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fixtli part, and made them executors, and one of them dying in Owch v» 
the life-time of the teilator, Lord Chancellor King was .of 
opinion the legacy did not furvive, and decreed his (hare to the 
next of kin: this cafe, on the 29th of Auguji was cited 

before Lord Talbott and followed by him, and by ms afterwards 
in the cafe ojf Holderneft v. Reyner. 

Sir Joffph Jfijll late Mailer of the Rolls, in Hunt v. Barileyt As an heir doe« 
differed intirely from Page v. Page^ but this is only one cafe • 

ag.tinft many, and the reafonhe went on there is not fufficient ofhU 

to fupport the do^rine of that cafe; for the next of kin in this ameftoi, but if 
refpedi are fimilar to an heir at law, and as he does not take by ^ 

the intention of his anceftor, but in his own right by aft of 4e 

law; fo with regard to the perfonal eflate, the next of kin of kli» takfc 
take it in like manner in fucceflion ab inhjiatot and not by the 
intention of the teftator, but as call upon them by the law: by the’intension 
Therefore 1 am of opinion the plaintiffs are intitled to a dif- ot the teftator. 

tribntien (i). ifoncan 

WiUiiin Owen and Aiinehis wife, the father and mother of beattufteejn 
the two nieces, are no mcie than natural guardians to take care Uw, unleft he 
of this leg icy, for they cannot be in law trullees, unlefs fome wteft 
intercll in the thing given were ai^tually veiled in them. thmjsiTeii. 

(i) So Jlng-willv. Pry, I P.IV.'joo. See Manv. Man, 2 Sha, 905. Cbrjfyu 
Pagt V, Pair, z P. fi\ 489. 2 St^a. 820. v, Ch/mU, 6 B\o. P. C. 1. 

S* C. Plot V. Chtfftiait, I Pt/. 542, 


Partridge V. Pawlet, 


Ttbmdry tho 
s6th, 1736. 


f^di title Execuiofs and Adinim/iratirst under the Divjfiont What 

Jkill be AJfits, 


Tide title Partitim, 


C A P. LXII. 

Jointure. 

Vide title Dower and J<gnture, 
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CAP. LXin. 


JuHse. 

JEw ptttte Lingood. 

Tiit title Bankrupt^ under the Divi/ioUt Rule at to a Cerii/lcati 
from Commi^oners to a Judge* 

Kk3 
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CAP. LXIV. 


i'trth 4 * iit 
1738. 


Cafe 437. 

The hare entry 
of a ftcward in 
bit lord'. £on- 
tr.A book, with 
hii tenants, ia 
not an esidance 
ofitfclf. that 
Aereis anagt'-e- 
nient for ale^fc 
between 'Jic lord 
and a tenant. 
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lontiloiti anti tenant. 

Benjamin Charlewood^ •— —— PlaintifF. 

The Duke of Bedford^ Smith and Better. ——- Defendants. 

T H E plaintiff as nflignee of a leafe, being intitled, dur¬ 
ing the remainder of a term therein, to a houfe in CevetU- 
Gnrden, with offices, and alfo to a liable and coach-houfc, 
with a room over the fame, and to the ufc of the yard adjoin¬ 
ing to tl’e coach-houfe, the defendant Smithy the late Duke of 
Brdfird'$ fleward, and the plaintiff, who was dtfirous to con¬ 
tinue in the houfe beyond the term in the faid leafe, on the 
26th of Jl'Jay 1731 came to an agreement, that in confidcratioii 
of the phiiniifr’s I'uricudering the ftahle and coach-houfe. with 
tlic room ovir the fame, and his right to the yaid, in order to 
accomodate Mr. lUch, who was then building a new play-houfc 
he Ihould have 30/. allowed him for the then rcniajiidcr of the 
term therein, and have the fame term in the refiduc of the pre- 
mifics made up to him 21 years from that day at (to 1 . per atm. 
and that a leafe fhould be executed to the p!.iintilF accordingly, 
and for wbicli he fficuid pay the Duke 80 1 , which agreement 
he delivered Smith to be entered in his Ciracc’s contract hook 
with his tenants j that fome fhort time after, Mr. Rich entered 
into and pofi'efl'ed the flablcs, coach-houle, i^c. and took down 
and demulifhed part thereof to build his plajhoufe. 

Smithy on the death of the late Duke, being continued flcw- 
ard, declared to the pbititifF tliat he niiifl hand lo the agree¬ 
ment, and lliould have a further leafe according to the terms of 
that agreement, on which the plaintiff began to repair and fit up 
the houfe, and laid out fevcral hundred pounds in needful re¬ 
pairs, and alterations, beyond what he was obliged to by alty 
covenants in the old leafe. 

Ax, Lady Day I’j^b the leafe expired, and no r.cw one hath 
been made to the pJalntifT according to the agrccn'cnt, though 
he has oifered to nay the fine ; but the defendattt the Duke of 
Bedford doth not onl^ refafe to make a new leafe to the plain¬ 
tiff, but hath aclually made a leafe of the faid prentifics to the 
defendant Bever^ and given the plaiiltiff notice to deliver the 
pofTeffion, or to pay double rent. 

The bill therefore is brought to have fuch further leafe de¬ 
creed him, and the fum of thirty pounds paid him, and that if 
the defendant Smith made the agreement without fufficitnt au¬ 
thority, that he may make fatisfafSiIon to the plaintiff for the 
damages he may fuftain thereby. 

"the Duke 01 Bedford by his plea, which on arguing was or¬ 
dered to flrand for ananfwer, infifted that by the ftatute pf frauds 
and petjuries, “ All leafes, ife. or term of years, of any un- 

** certain 


1 



lantifditi'anii 



“ certain intcrcfl; in any metTuage, lands, isfc. made by parol 
“ and twl put in •writings andftgned hjthe parties fo making the 
** fame, or their agents, lawfully authoriaed by w'riting, fliall 
** have tli» force and eHFe£t of Ical'es at will only, and (hall not 
“ eitliur in law or equity, be deemed or taken to have any other 
“ or greater force or efRil, any contrafl for making any fuch 
“ leafe, or any former law to the contrary notwilhftanding 
atid avers that the pn.ten<led agreement for a leafe to be made 
to the plaintiff of the premiffes, was not put into writing an^ 
ftgned hy the defendant ; and doth alfo aver that the fame was not 
figned by his late brother in his life time, or by any agent of his 
brother, or hinifclf, thereunto lawjuUy authorrted writings and 
that if the agreement was made by Smith, the lame was never 
approved of by his brother (i), nor himfclf, nor did the plaintiff 
m ik.1’ any application for the leafe, till the defendant had diredl- 
ed a leafe to be made to Bnter^ and whith he admitted he 
made in june t733, to commence from the expiration of the for¬ 
mer leafe at L'idydi y\Ai\. 

And the dcicndaiit, the prefent Duke, by his anfwcr, itififted 
th it the agnemej't, though uditud into writings yet was made 
fubjeel to the late Duke’s approbation, and had been nt\cr ap¬ 
proved by him, or f>gm,d by him, or any agent of his lawfully 
autlionfed*, nor by the plaintiff or the defendants. 


Lord Chief Baron C'.myns fitting for Lord Chancellor} I can¬ 
not fee that ///r agrermtnt Ihould be carried into excent'on, 
though, to be fnre, there aic tafes where agreements have b^cn 
cat lied into cx.'cution, wluih have not literally purfued the t 499 3 
llatutes of frauds and pn jurie-.. 

In this cafe thcic does not appear to be any certain a^,!ce¬ 
ment between the parties, for the bare entiy of a flev'ard in his 
lord’s contracl: book with hi? tenants, is not an evidcnci. of 
itfclf that there is an agreement for a leafe ftetween the lord and 
one of his tenants, unicfs it is fuppoitcd by oth»-r'proof. 

Where the plaintiff has brought a bill for a fpecifuk pcrfoim- 
ance of an agreement, and declines, as the prclcnt docs, reailing « 
the anfwei of the defendant, it is a ffrong fulpieion that the an- 
fwer does not come up to the cafe he would make by his 
bill. 

It does not appear whether this is a true copy of the writing 
that is entred in the contract book, bu^ may i e only heads ior 
an agreement; and in a cafe a hflbr, by writing an agreement 
for a leafe in a book, Ihould be faid to fubffantiate the leafe, 
it wot)ld be giving too large a power to him, and would intirc- 


(i) The duke admitted that his ing before him fuch tranfaflibni for 
late brother by writing authoiizcd btt appiobattou, Reg. Lib. A. 1738. tol, 
and another to manage and let 1&2. 
bis eftatei, they acquainting and lay- 

Kk4 It 
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dkAk^jiwonB 1 y frudrate the dellgn of the datote of fraudsy ts^c, for it would 
irreata temptation to ^rjury (i). 

A»eW^*'n'**e It as uTc^d by the plaintifPa counfely that if an agreement 
*a5j wn "fill, b’n’ h inpirt, and executed on one fide (2), tliatthis is a foun- 
!• I*' 4 1 jtion for equity to eftabliih the agreement, efpecially where 

tetecfV *^ui 4'<i to one of &e parties (3). 

f er^ur >■, t.ut But ill all cafcs where there is a performance only of one 
wMJi * difpenfation of the ftatute, but ca/us omtffust 

t^n IS no pro- |£ain(l which there is no provifion made. 

The court declared that the plaititKF ought to be relieved 
againil the payment of the double rent, and ordered the in- 
jundlion granted for ftay of the defendant*s proceeding at law 
for double rent to he continued; and that the pi uiitift’s bill, 
as to all other raittcjs, be difmlfled without cods, except as 
to the defendant Bivert and as to hunwith forty (hillings coils 
(4)- 


(1) But in Alhn v. Bemn, 3 Sro. 
Chi R(.'. 149 a l.ilui m<id.. a \iibal 
prom'i'r :o hts 'efire to fe. uie him m 
the po/'^i’i'in of the premiHt*!* during 
the <til id(. In tonfrquence of 
the pron il*, the kfllr m de conllde- 
Tublc ah'rations ard imp'‘ovempnts. 
After ''he leiTor’s de<% h a mm^tnandum 
of this p-oirire was found unong his 
papers where n he hoped the fame 
would be obfcived. LordlhutloM held. 


that the irtm'iandtm took the cafe out 
of the ilatute of ftauds, and diteded 
a leafe to be made to the tor 
99 yeais deiciminablc on his life. 

(2) See Attmmy C't ml v. Day, 
1 Vef. 221 iahtr V. VoUii, i FtJ. 
441 HTutehmch v Bn’ t, 2 R»« Cha, 
Rep. 559. Vtde poji. 3 vol 4 note i. 

{^) So Allan V, Brvitf 3 Bio. Cba. 
Rtf. 149. 

(4) Rig. Lib. A. 1738./«/. 36a. 


CAP. LXV. 

lapreD icffacp. 

Vide title Conditions and Limitations* 

Vide title Jointenants and Tenants in Cetiimon. 
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CAP. LXVI, 

lead?. 

Vide dtle Siatuie ^ Frauds and Petyuries* 



CAP. LXVn. 


tegncfe?. 


(A) Of vcjled or lapfed Legacies heiitg to be paid at afuture Time or 
certain jiget to which the Legatees never arrived. 

(B) Where Legateespally orfmll net, have hitercjl. 

(C) Of Specif ck and Pecuniary Legaciesy and here <f abating and 
refunding. 

(D) Ademption of a Legacy. 

(E) Of a Lttpfed Legacy, by Legatees dying in the Tjfe-ii’ne of the 
Tefator, and here in what Cafes it Pat! be gad, and vef in 
another perfon to whom it is limited over. 


(A) Of lifted or Lapfed Legacies being to be paid at a future Time, 
or certain Age, to which the Legatees never asTived. 


Trinity Vacation, 1737. 


Albius V. Hiccocks. 


S. C. cited 


A Tcftator devifes in thefe words, I devife to my daun;!!- a Vef. aoi. 

** ter Elizabeth Hiccocks, the lum of tool, to be paid her Cafe 23". 

** at the time of her inarriaijC, or within three montlis aTr.er, Auttatords- 
“ provided flie marry with the approbation oT my two fens vitis-xhis ' 

** William and Samuel Hiccocks, ortho furvivor of them; and my 
“ will is, that my laid daughter Elizabeth lliall yearly receive, iftrjtiLtimc 
** and be paid, until fuch time as Ihc Ihali marry, the ftim of w 

“ twelve pounds, free and clear of ail taxes and impehtions 

whatfoever.” And willed, that his leafthold eflate called Ar marry with 
, fliould 11?nd charged with the payment of the laid ihe.afpn>ba:ion 
12 /. *per ann. and likewife with the paynent ot the 2co/. when 
the fame lliould become due, and deviled the faid leafoljold pre* twency.i>ne-, btu 
milles, and his whole perfonal eftate, to his t»'o Ions, and made '"’'"S 

J. ^ married. Bill 

them hts executors. brought by her 

reprefentative fur the legacy. 


Elizabeth died after 2i, but without being married; and the [ *501 } > 
prefent plaintilF, as her adminiftrator, brought a bill againit 
the executors of Hiccocks for the aoo /. 

The general queftion. Whether the legacy veiled in Elizabeth, 
and whether it fo veiled as to be tranfuiiJable to her adminillra- 
• tor ? 


Lord 



this was not a veiled legacy ; 
le paid at the age of a t , there 
tiling itfelf, but to the exc* 
cuiion of it, and the time being fo lixed, mull necefTarily 
come: but when the time annexed to the payment is merely 
eventual, and may or may not come, and the perfon dies be¬ 
fore the contingency happens, I can lind no inllance in this 
court, where ithas been held that the legacy at all events lliould 
be paid. The rule as to the veiling is founded upon another 
rule, cerium ejl qued cerium reddi polfjlt and it is plain that 
tl'.e teftator did not regard the point of time, but the fa£l that 
was to happen, the marruige, which makes it a legacy on a 
condition, and cannot be demanded till the condition be 
fatisHed. 

It has been argued by Mr. Attorney General, that this 
bequell differs not from a legacy given to be paid at 21, 
which veils immediately, and the time of payment only is 
poitponed. 

But it has been always held, w'ith regard to fuch a limita¬ 
tion of payment at 21, that it is debiium in prafentiy folvendtm 
iu futuro, and the payment poftponed merely on account of the 
legatee’s legal incapacity of managing his own affairs till 
that age; and this has been the ellablilhed rule of this court 
ever fiuce fX^.r/V’s cafe, 2 Ventris 

In the Di^e/iy Hb. 35. tit. i. lex 75. de ConditionibuSy CjsV. it 
is held that dies incertus condhionem in iejlamento facity anil thefe 
are the words of the text, and not of the commentator } fo that 
a time abfolutely uncertain is put on the fame fooling as a 
condition; but is the civil law is no further of authority than 
as it has l>ecu received in Englandy let us fee what our own 
authors f.iy. S'lciubourn, part fee. 17. page old ediltoHy 
makes a ditfcretice between a certain and an uncertain time, and 


- ■ ■ maifit. 

. • Xeri/ Chancellor : I am of opinion 
'jjj jjjg comhion cafes of legacies to I 
<' ' is a certain time fixed, not to the 
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lays it down, that if a legacy is given to be paid at the day of 
m<irriagc, and the legatee die bel'crU, the legacy is loll. " God, 
Orp. Leg. 452. is to the fame elfeft. 

It has been infilled, that the tcllator’s giving 12/- per ann, 
to Elizabeth till the contingency of her marriage, is in the nature 
of intcrell for the 200 /. and that from thence it appears to be 
Ins intention, that the legacy lliould veil in the mean time(i); 
but whenever this doctrine has been allowed, the payment of 
the principal hath been*certain, and fo not fimilaf to the pre- 
fent cafe, liecaufe here this is not meant as interell, for it is an 
annuity of 12/. per ann, charged npon, and ill'uing out of an 
ellatc. 

The cafe in 1 Salk. i>io, Thomas v. Howelly was plainly a 
condition fubfequent, and being made impolfible by the a£); 
of God, it was a^udged that the condition was not broken, 
and confequently Ihoufd not .ddvell the eftate out of the de« 
vifee. 


K } See Ewtereau v. Fomureaut pojb. 3 vol. 


V. 3 Fro. Cha, 
The 



lesaclei^ m 

The fecond point is very ftrong agalnft the tranfiniflablcncfs,' ArKmi v. 
which is her marrying with the confent of her two brothers, ccacitfa 
and (hews plainly the teftator intended a condition precedent, 
that if Jbe married Jhe mw to have 200 1 . for her portion i but if 
flic died before, there was no occadoii to have it raifed for the 
benefit of a ftrangcr. 

It is true indeed, as there is no devife over, the claufeof con- inaiieifet, 
fent might be only in terrorem^ but in all cafes, where die con- «**-.■ 

dition of marrying is annexed, it is necefiary that the con-K^JJ^j 
dition, as to the ntaiTying at lead, fliould be performed, though itfi n«ceflaiy-t 
(he is not obliged to marry with confent. ***®*'® ks 

marriage tciyel; 
the legacy (iy ' 

^ I am the more fatisfied, bccaufe it appears to be the inten- . . 

tion of the teftator, that this 200 /. fliouhl be in the nature of a '' 

marriage portion, for he has taken it out of a leafehold eftatc; 
and if (he d'.d not marry, it was manifeftly his defign that it 
(hould link m that eftate for the bene fit of his fons; there¬ 
fore 1 think tins beque ft is to be con(idercd as a condition pre¬ 
cedent, which not being performed, the legacy did never veil, 
and confequently the adminittrator can make no title to it. 

•The bill,difinillc-cl. 

{i)GarLiitv.}riJion,antf, o%\. FMn S. C. 1 Vef. 4 S. C. Hcmmkn in 
V.Elteu^ ped. ^ vol. 50^. I imf. 159. Manlley^ I Bro. Cha. Rep. 303. 


cc 

« 


Hall V. T'erry, lervfvter the 

Sih, 1738. 

TCHAEL Terry^ being intitled to the reverfion of an 
eftatc after the death of his wife, “ devifed it to C. H. 
and his heirs, foas he ihould pay to his lifter Elizabeth iJa.dcs 
the fum of one hundred poinids, within fix months after the Com. 718,8.C. 

_r _ • . » ■ 1 . .. . 8 V-.n. Alir. 


M 



tate alter the 

j . d’a’h or his wife 

devircd it to C. D. and Vis Jo as hfpould pay to bis JtJlcr Eihaieli Oadts ico/. within fix monuit 
alter the leverfion cime in.o Ins pollcjli.in. 

Elixatab Oadcs died in thehre-time or the wife, and Elleahetb't reprefentacive briiiffs tlie bill aeaiaft 
C. D.forthe sool. . 

The legatee dying before the time for raifing ico/. was eonte, her reprefentaUve is not ia- 
titled(i}. 


(i) It appears from a MSS. report 
of this cafe that the telUtor tharereJ the 
faid manors, G/c. with the payment of 
faid tool, and after giving feveral pe¬ 
cuniary legacies, gives the reft and re- 
fidue of his real and peiTonal cltace, his 
debts and legacies being thtremt firlf al¬ 
lowed, 

^z) Lord Thurlow in Godwin v. Afaa- 
d/^f t Biv. Cha. Rep. 191. difapproves 
of this cafe : and obfeives that it can¬ 


not be recrnciled With Lewtler v. Cwsi 
don, pu,'l. z vcl. izy. The lame re* 
mark feenis to apply to other cafes^ 
as particularly to Em;s v. HaMrock,pofit 
z vol. 507. Hsi/chissgs V. Fj, Com. yi-i?, 
Sbemau v. Cefli>:i, fojl. ? vcl. 
Tunfiallr. Bs'iieaea, jiinh, l(,n, 1 
Cha. Rep. 124. S. C. jeale v. Titeh^m 
Amb. 703. Kaljia v. RawJoHt i 
44- ' ■ 13 
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Elixaheth Oades died in the lifC'time of the wife, and ihe 
likcwife being now dead, the reprefentative of Flizohtth 
Oid.*s brings this bill agaliiil C. D. to liave the loo /. paid to 
linn. 

Ml*. Paxaikerk'^ for the plaintiff infiftedy that this is a vefted 
legacy, and that dte legatee might have affigned it, or releafetl 
it; and if it was tranfmlilable in her lifc>tiine, it is, after the 
death of legatee, equally tranfmifftble to her reprefentative, 
and was not intended as a contingent ptyment, but the thne 
of payment oidy was poftponed. He relied chiefly on the 
Cits of King V. IVithnSi T, 1735. Cef, ///in die time of 
Lord Chancellor Talbotj 117. but if the court fhould be of 
opinion againft the plaintifl in this point, he fubmitted it, that 
the 100/. might be raifed out of another fund, the pcrfonal 
eflate, as the defendant allows he has affets in his hands, and 
that by virtue of the lall woids in the will, all his debts and 
legacies befoie bequeathed being firfl dcdu£l;ed, it was an ori¬ 
ginal chatge on the perfonal eflate, and therefore ought to 
follow the ordinary rule of pecuniary legacies. 

The Attorney Gerurol for the defendant infilled, that, on the 
face of the will, it ib plainly no legacy, but only a charge 
upon the eflate, and is nothing more than a gift of the real 
eitate, fo as the dc\ifee pay fuch a fiim of moneys that a 
charge upon a real eflate was never fubje£l to the jurifdiflion 
of the Spiritual court, and by their rules it is a veiled legacy 
only that Is tranfmifl'iblc to the reprefentative j that the law 
does not look upon a charge on a real eflate, as a veiled legacy 
till the day of payment comes, and this court have always go¬ 
verned d’cmf.Kcs, in thefe cafes, by the authority of PawletY* 
PawUty 2 Veatr* 366, 3f»7.* 

Mr. Btowtt of the fame fide faid, to make the perfonal eflate 
liable, this leguy ought to be a general charge, which is not 
the prefent cafe, becaufe it is paiticubnly charged upon a real 
eflate, which has ncvi.r been conflrucd a legacy, but merely 
a teflamentary gift, by impofing tcims and conditions on the 
perfon who takes the eflate. 

Where there is an abfolutc legacy, and the future time mit^ 
come for the payment, by the civil law, it is traiifmiffable, but 
litre are no words th it can make a gift of the money, nor can 
he claim it as abfolutely given, for it is only annexed as a 
condition to a devife of l.'jids to another perfon, and lie relied on 
the cafe of Carter v. Bletjoe, a Vern. 617 f. 


* A temt limited by • fettlement to ndfe pottioiu for younger children payable at 
* 1 , ormarrijge} one ofthem diec under at, and uomarned, her portionuallnot b« 
called ibr the benefit of file adminiftratiu. 

f devifei landitoA. hit Ton andUiiiein,and declaiet,that outoffiiehndlha 
ftoil m too /. to hit daughter at her agd of ai. file marriet and diet under age. Per 
ean There it no vefting claufe in the fdll, the diredtion, fiutt the fon payt to fi)« 
daughter at her iige of tg, vfftt nothing notU Ibe att4u at, gnd Ihe dying befim* 
it never atUei. 



UrgaeffH. 




llATt«. 

Tuav. 


Lord Chancellor; Thefe are cafes apon wliich there have been 
greai variety of determinations, and they arc not very eafily to be 
dillinguiflicd. 

The qucflion is, Whether the plaintiff is intitled to have the 
loo/. paid to him which is given under the will of Michael Terry 
to Elizabeth Oades, 

•The general rule is, where money is given to be paid out wha-v money i» 
of a real eftatc at a future time, that if the p^Tfon dies before the given to bepjid 
time, it fliall fink into the eftate, and this has lieen cftablifiicil 
ever fince the cafe of Pau'ht v. Pawht, in 2 Knlr.mA fo irtbepei^diM 
likewifc as to pcrfonal eftate, where the time of payment is 
annexed to the legacy, if the perfon dies before die time, it can- tSi* « 

not be raifed. time u toftr- 

There are other legacies under the will of the teftator, to . 

which the words, h.'e Lgities beft,re bequeathed bciti^fitji dedtiiltd, p^ymeMH 
arepropeily ipplicablc, and therefore no aiguinent cm be drawn annexed to dm 
from hence, that the 100/. was intended as an original charge - 

upon the pcifonal eilate. L 5^4 J 

It is infilled by the plaintiff’s counfel, that the legacy is v"fted, 
and only the time ot payment poffponed for the convcnieiue ot 
the eftate, as it was a dry reverfion. 

* But 1 . am of opinion, that the gift of the fum of money is 
only by the dircdlion for the payment, and that it cannot be 
faid this is an original gift, fo as to veil the legacy, and the pay¬ 
ment only poftpoiud to a future time. 

Another diftimflion has been attempted, that the time of 
payraetit was not taken from the nature of the legacy, or the 
circumllaiKes of the Lgatcc, but from the natuie of the eftate, 
and that therefore is ditT^rcnt fiomail the cafes (i). 

But I doubt, if I fliriiiUl give into this reafoning, I fliould Wfapther a tun 
oveiturn the cafes of poitioiib, or of other fams Lcnue dh I 
for of late years it has been held, that where a fum of money 
ib given by way of portion, or as u gem ral legacy, charged gacy, if chaiyai 
upon land, if t!ie patty dies bcfoie die time, it cannot be 
raifed* befun: ihe tiact 

In the prefent cafe here is no conlitigeney, the time is 
fingle within 6 month, after the dei-h of tenant for life, 
when the reverfion came into poffcfiion, fo that it never 
could be raifed, becaufc the perlon died before die time for 
railing. 

Ah to the cafe of King v. 7 Fither 9 , Lord Ta/bsl faid, tint 
though the contingency, on which the fums there given were 
payable, had not happened, yet that the time on which thefe 
iums were dire£Ied to be paid, had happened, and tlicrefore 
held thm to be vefted. 

(i) See Lvtcthcr v. Conitn^ fofl. (2) See Ptonafe v. AbittrdeOt 
» vo). 129. 482. and Sbermm v. Cslliiu fefit ^ vmJ 

319. 



> 4 ^ ttmitif-/ 

Mint ♦. The cafe of v. NsrJo^ determined by Lord Ta/Utf Is 
^ a ve!y ftroiig autiunity in the prefent cafe; was a trujl upsn 

P^y 'tf*g o Juf» of motley^ within fx years after 
wd piyiniH "* tefator^ to the fecond fon^ who died within the time, 

6 tm of monty, held to be intended for bis maintenance only, and net tranfmijfable to Its 
ilfe^th ^31^11** oxemtor, unlefshe had lived to the end of the ftx years (i). 

3hi fa[h!r. Upon the whole, I muit dire^ the bill to be difniilTed, but 
iki the fetciid without cofts. 

♦«. who dying 

ttuiutt the na.e> conftiutd to be for aulnttauice only end not tranfinifloble. 

(l) In a MSS. report I.ord Hard- direflion of payment is the gift, and 
ntihh is reported to have faid, ^‘Btsgb- “ flie dying before, there is no gilt.** 
•‘rtff V. Katoa is a ftrong cafe ; but yiaeitiam. i FtJ. l Bro. Cba. Rep, 
** whut I ground inyfelf upon is, that the x 24. note. 
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(BJ Where Legacies fball, or fball not have Intereff, 


Michaelmas Term, 1737* 


Palmer v. Mafon, 


Cafe 240. EPH Palmer by will gave 500 /. to his grandaughter, 

^ve5oo/. J to bepiudat'if, or day of marriage, and if (he died befoie 

contingencies happened, Aen the tcllator deviles 
ai, or the legacy over to anotlicr. 
j^lBtfriage, and 

id &e died before either contingency, then it is devifed over to B. 


^brought fiw A hill brought for intcreft upon the legacy, and that the prin- 
tlbe r^ae ^"and *”‘‘y ^ fecurcd to the plaintiff, who is an infant, till the 
ijtoibc^me contingencies Happened, the cafe of Acherley v. Vernon, in 
iMoeSpai, I Wms,yi‘^> was Citat for this purpofe. 

As it is given Lord Chancellor: I am of opinion, as the legacy is given 

veto iTthe* notliing verted in the grandaughter the legatee, and 

,innda«ghcer, that die is cot iiitltlcd to intcrert, or to have the principal 
fecured (i). 

pbi^ft^'iwr There was another point in the caufo between a fpecifick 
have the dcvifcc of land under the^ will, and the heir at law* of the tefl:a> 
f^palfecw’ whether the former (hall contribute equally with the 
latter, in the payment of debts, where the perfonal eftate is net 
' ' fufftcient. 


isrx/ Qsancellor: Where there is a fpeciiick devife of lands, 
iw not con- the fpeciiick legatee (hall never contribute upon an average with 
upon SIS 

with the'heir at law, towards fatis&dion of creditors. 

liilYSee Heath y. Perry, po/l. 3 vol. loi, and the cafes cited in the diiereat 
there. 



l^sacfts. 


' 5 ^** 

tlic lieir at law towards fatlsfa£lion of creditors* wliile the real *• ® 

aflctsof the heir are fulHcient (i). **** 


(l) See Galion v. Hmeuk, fafl. % voU 424. 


Grttn V. Belchiett 

O N the intended marriage of Henr^ Painty the Cajlh Inn at 
Kingfton was veiled in truftees, and the truft tlicrct'f de¬ 
clared to one Elizabeth Stidd for life, remainder to Anne Payne^ 
mother of Henry Payne for life, remainder to Henry Payne for 
life, remainder to his intended wife for life, remainder to his 
firll and other,fons in tail: And in the deed of fettkinent there 
is a provifo to this cffedl, that if Henry Payne and his wile Ihould 
die, leaving any iiluc unprovided for, that then it Ihould be 
lawful for the trullees to enter and receive the rents and profits 
of this edate, until they had received thefuin of 200/• and the 
•pierailTcs are afterwards declared to be chai'i^^eahie, and to Hand 
charged with the railing this fnm, for the benefit of fucii chil¬ 
dren fo unprovided for, in fuch manner, and in fuch propor¬ 
tions, as*the furvivor of the hulband or wife fliould apjioint: 
The wife furvived the huHiand, and, according to the power 
under tlve provifo, appointed the 200 /. to be paid to her daugh¬ 
ter the wife of the plaintiff, the only child /;jr provided for in the 
life of the father and mother. 


Jimny tlM 
agth,ji737. 

Calc 241. 

On fetUeiBMC . 
before marriage 
» provifo, thtt 
if ahu&andani 
wife die, Ie4V-A 
log iiiiie unpra.; 
vitled fitr, that 
then the tnil- 
tees migbtemer' 
upon an eftatr, 
and take the 
rents thereof* 
till they had re¬ 
ceived 2co/. Ibf 
titc bcr.stii ot' 
luc'ii unprovided 
children, in fuck 
manner and piiM 
portion, os the 
furvivor at die 
hulband and 
wife Ihouidap- 
pji.it s The I 
\Aife furvived, 
s bill brought U 


and appointed the aoo /. for a daughter, the plaintiiTs i^ifc bi. Ing an unprovided child 
have the 200 /. raifed. 

Sir 'Jtijtpt) ‘Jrfjll decreed the 2co /. and intcreft by way of maintenance, from ihc death of the mo¬ 
ther j dctcndaiit appealed from that part whieh allows intereft, and decree aiiitincd. 


The bill \vas brought againft the defendant, who purchafed [ *506 ] 
the premiffes of the cldtll fon of the marriage, in order to have 
the 200 /. raifed. 

The Alajler of the Rolls (/i) decreed the principal fumof 200/. (") Sir 
to he r.iifcd for the plaintiff, and likewifc intcrell by w.iy of 
maintenance for the plaintift’s wife from the time of the death 
of the mother, which happened about a year before the filing of 
tlic bill. 

From that part of the decree relating to the allowance of in- 
tercll, the defendant appealed to Lord Hhnmelhr^ 

Lord Chancellor: The defendant in this caff^being a purchafer 
with notice of the charge upon the ellate, is to be conlidered in 
the fame light, as if the bill had been brought aguinlt tlie per- 
fon under whom he claims. 

The quediun in this cafe will be. Whether the 200 /, is to be 
confidered as a lum to be raifed by receipt of the annual rents 
and profits, or as a fum in grofs by a determinate time. 

It is plain by the fettlement, that this 200/. was intended 
for the children's portions, and what is material too, for fuch 
as were odterwife unprovided lor, and therefore if no maintenance 

was 



,Sof leffoc(e0* 

CttKK «. wa; .illow iMe in the mean time, the eflate not being above jo /. 

SkvcttiLK. neccUmly be exhaufted greatly in bare 

lubliHence of fuch children, before the whole lum could be 
' laifed. 

Wh»re\ - fh<- Sueh a conftruclion thercfoie ought not to be made, unle£> 
tforU 9 h the woid& aic extremely plain, whi^.h is not the prefent cafe: 

p," "i e P**"^ prmifo, impowtnng the trullecs to enter and 

«if <1- ' d, itcene tht rents, isc, fecnib to mean the mimil rents and pro- 
otherword^' ** though 111 general, wheic money is dire£led lobe raifed by 

a ike I anrjil, •‘“‘1 piohtj, uiileft there aie other v’oids to rcftiam the 
dw court have mciniiiT, anJ to confine them to the receipts of the rents and 

*'**’*y the couit, 111 order to obtini the end 

t|on, infd.r " which the piuy intendid by tailing tlie money, has, by the hbe- 
toosiintH* 111 coiilhuit.on of tlulcword , tikentliemto amount to a di- 
^rty init” M to fcH, ind .•s a dcvile of the rents and profits will at law 

bvruiis^ih* jnfs ilu- liutls, the raifing bj icnts and profits, is the fame as 
wio"ej,»un d- jjj/ing by file (i). 

owe loJai . lubl^quint words, by which th« premllTcs arc declar¬ 

ed to be tha ;;.J with tins 2oo/. if tlicy ftood alone, would 
ccitaiiily wiiraiit a fale or nioitgigc (a), and they ought ccr- 
tiiniy to have their proper foice, and ought not to be con¬ 
trolled by the preceding w'ords, fuppofing them to mean annual 
rents only. 

The words of the appointment of the aco/. being in Airh 
m»nni*i, ind in fueli propoitimis, as the liirvivor of the father 


r 'joy ] 

The apF’ 
inent of th 

aoe bn-jin mother (lull dired, au \iiy matenial, for thtfe words not 
oijpi , ion '‘-I h i pow'cr of rilling it by mort^'’^c or file, but i 
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ofth'ti'' raud 
mo bet Cl U 
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ther .njah" t ive 


\ 


e itim >nitt ti,m jur tty and a. there is no nmt 

hniu \ by tin lailcnicnt for payment ot the moiuy, the father 
or morber might no doubt liaxe iiiadn the aoo/. payable at any 
time, as at t! o age of ai, or n.uiii^c, and in luch cafe intcieif 
mSru p'lyiUr maintenance would icrtiinly bo allowable in the 

wanyuiuc. ir-an time ; it being a condant rule in equity, thit wherever 
Wacitab- t j ij, given by a father to a ihild, as a provifion for 
^ futbihld, though the legacy be payiblc at a future day, yet 
child -s i prj- tlio child has an immediate right to the latcrefl of the mo- 
**““11* 'iijy (3) ; if the legatee was ajitavgtr to the tellator, it would 
mu di.rjc. be othtiwife. In the calc ol ii'ji V. Gilbert (a), there were no 
tbechidhiiii w'ouls declaring thjpremifles to be charged with, i^c. as in the 
picfent, andy>.t it w.’s held even there, that the words, rents 
ofUKiroe.'}. and pi ofits would in general warrant a file, thougluit did not in 
^ctwiie, if particular ca(k by reafon of the fubfequent words reftiam- 
iba gMtottf- h*> the manner of laifi.ig the money, by leafes for one, two or 
tote-. three lives, or for an) number of )ear8dcteiiniuablc theieon, or 

Pifc. in fyr 21 years abfolutely at the old rent. 
rw«.! 13.“ , The decree affirmed (4). 


(1) See Trnjfrrd v. 1 Cw’f 


vA 418, Duie 1 
P* 19. «• t« 


l^ji V. G lb It, z 
Okedtn v. Oke- 


(a) Sttpc/l. 2 vol. 42. 

(3) See Heath v. Petty, pojlt 3 voL 
102. note. 2 

(4} R/g. L$h. A. 1737. fol. <89. 
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(C) Of Specifici and Pecuniary LegackSf ahd here of abating 

and refunding. 

Palmer v. Mafon. 

Vide this Cafe in the Divifsn immediately preceding. 


Laivfon V4 Stitch (i)« Mty tht 5th, 

*738- . 

y OHN Lawfon by will dated the 2cth of July 1733, Cafe 242* . 

amoiigft other legacies, devifed to the defendant 500/. 10 
remain and continue at intercll on fuclt feeurities, as he Ihould 
leave at the time of his death, or to be put out on government 
feeurities at the ele£lion of his executors. 

It appeared in faft, that the teftator had a mortgage for the 
principal fum of 500 /. on the eftate of one Mr. PepCy and that 
be had no other fum out at intcreft, and it was infilled by the 
defendant, that he had fevcral times declared that he would leave 
him-the find 500/. 

There being a deficiency of aflets to anfwer all the other lega¬ 
cies given by the will, the quellion is, If this is a fpecifick lega¬ 
cy? for if it is, it would not be liable to any proportionable abate¬ 
ment, with the other pecuniary legatees. 

It was infilled by the Attwney Genera', that this is a fpecifick [ J 
legacy, that it appearing the tellator h.ul in this mortgage fuf- 
ficient to anfwer the charge, and that too appearing to be t! • 
only fecurity the tellator had, it mull be prefumed he intended 
this legacy ftiould be fatisfied out of tliis mortgage ; that whcrc- 
ever any fecurity itfelf is devifed, or any part of the money due 
on fuch fecurity, fuchf legacy is always to be taken as a fpsci- . 
fick one, and in fupport of his argument, he cited the cafe of 
Philips Y, Carey, at the Rolls, the May 1728. “There 

“ the tellator devifed a legacy of 1000/. payable at the age of 
“ 21, or marriage, to be retained in ike hands of Atwell (who 
had money of the tcllator’s in his hands, as his banker); 
the Mailer of the Rolls held this legacy ihould not carry in- 
“ tereft, only from the time limited for jayment, whicli is the 
** cafe always of general pecuniary legacies, but that by this 
“ manner of deviling this' 1000/. it was fevered from the 
reft of teftator‘s cllate, and fpecifically appropri.ited for the 
** benefit of this legatee, and that it fliould carry iiitereft iai- 
“ mediately.” (2. 

t 

(i) Reg. Lih. B. 1737. fol. 199. that this cafe had often been denied to 
(z) Lord Tburlmve in Afitburner V, be law. Vide lleath\. Perry, - ygi 
M'G-wire, 2 Bro, Cba. Rep, 113. faid, io2. and noies. " * ^ 
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iegatfeHf' 

Lo'J Chancellor ; It is pretty difficult to make pecuni.iry lega¬ 
cies fpecifick ones; but feme fuch there are, as in die cafe of a 
fum of money in fuch a bag, the devife of a bond, or odier fecu- 
rity, or a devife of money out of fuch fecurity, and in fuch cafe 
there can be no abatement (i}. 

But this feems to me by no means a fpecifick legacy, here i^ 
no particular charge of the legacy on mis mortgage, and the 
eleAion given to tlw executor plainly fhews the teftator did not 
intend to make the mortgage the particular fund, out of vt'hich 
the legacy (hould ilTue, but only gave the legatee a power of 
taking part of the mortgage money, if it ihould happen to be a 
fubfifting mortgage at the time of his death, or if otherwife, 
that part of the tefiator's money, to the amount of 500 /. Ihould 
be laid out in the purchafe of feme government fecurity or other, 
to that value. 

That the cafe at the Rolls was very difierent, for that was 
plainly a devife only of part of a debt due from Atviell to the tef- 
tator, nor did this point come in judgment, or was it at all ne- 
ceflary to be deternuned there, the quefiion only was, from what 
time die legacy fliould carry intereli;, and tho* it was held’to car¬ 
ry intcrefi: immediately, yet it will not follow from thence it was 
a fpecifick one, but liable to an abatement with the other lega¬ 
cies, if any deficiency had made that neceliary. 


d^»rdc£*ii Attorney General in this cafe, that 

4e^res,andaf> where a particular debt was devifed, or part thereof, and the 
tervuds teca. fame was recovered by the teilator in his ’life-time, in an 
STn adverfary way, that will amount to an ademption of die le- 

«ny, it ii im' g^cy, ouierwife, if voluntarily paid off by the debtor to the 
^i^on of teftator: it was admitted by the Chancellor in this cafe, that 
*“ I“y» diftin^lion had prevailed, and that it was the pradfice of the 
court (a). ^ 

L 5^9 J . His Lor^tp declared, that the 500 /. given to the defendant, 
is to be confidered as a pecuniary legacy, and liable to abate in 
proportion with the odier legatees. 


(1) See Turfe v. Snapliiif ante 4.14, 
note I, 417. 

(a) So Orme v. Smithy i Ah. 302. 
pi, X. Creekai v. Crockm, 2 P, IP, 165. 
Rieler v. kPagcTt t P. W, 328. Par¬ 
tridge v. Partridgey Cm, temp. Tali. 228. 
Sedemtrm Earl of Thtmmi v. Easrl of Suffix ^ 


1 ¥. W. ^64. Perd V. Fleming, 2 P, 
W. 469. Apm V. Afiiton, 3 P. IP. 386, 
Dri^eumtery. Falconer, 2 Vef 623. At¬ 
torney Gauraly. ParkyHS,Amb. 566, Ajh^ 
huruer v. Af'Gw/r/, tBro.Cha. Rep.\o%, 
Hamblingv, Lifier, Amh. efii. Eaatiek 
V. Sieveiu, 3 Ero. Cba. Rep, 431. 


^P) Affenption of a Legacy, 



Furft V. Snaplinf et e centra, 

Wtit tide HtetffeSy under the DmfuHy Void Dewfet, iy 
Uinty in the Hefcripitm fff the Vtrffm to take. 


iJnetr* 



Legacies. 


Graves ▼. Soyle, 

S I R Samuel Garth having, upon his daughter’s marriage, en- Cafe a43« 
tered into a bond to leave at his death 5000/. amongfl: her haTlng 

ydunger children, by will creates a term in trufliees for 21 upon hlidMjlw 
years, in truft to apply the rents and profits for a maintenance fer’s 
for the children of his daughter, till they came of age; by the {J^'e jooo/.a 
fame will he gives his peribnal eftate in truft, to pay the pro- his deach amoag 
duce of it to his wife during her life, and after her death to pay 
1500/. toui. one of the daughters of his daughter, and to pay ^//watesa 
3500/. to and among the other younger children of his daugh- term for yean, 
ter, in fuch manner as his daughter Ihould appoint, and if Ihe 
made no appointment, then equally between tlicm at their ages of for main- 
21, or marriage, and declares his will to be, that die legacies fo fnancerfl^a 
given to his daughter’s children, Ihall be in full fatisfailion of 

the bond. and alfogives hit 

perfonal eftate 

in truft, to pay the produce of it to his wife fiir lift, and ifier her death to pay 1500 /. to A. for one wf 
the daughters of his daughter, and 3500/. among the other younger children of his daughter, as ihe 
fhallappoint, and if no appointment, equally iietwcen them at at or marriage, and declares tbelega- 
«ies ihidl be in full fatisfadion of the bond. 

She mail *ele£t to claim under the will, or under the bond; if (he claims under the Utter, can take 
no benefit under the former. 

Where a particular thing is by a will given in difeharge of a demand, and the party infifti on it, ho 
mttft not only waive that particular thing, but all benefit claimed undet the whole will (1). 


5 ^- 


thesyth, 

> 739 » 


The plaintifF brings her bill to have her Iharc out of the 
truft of the term, and likewlfc her fiiarc of the 5000/. under 
the bond. 

Lord Chancellor at the hearing of the caufe had declared, that ' 
the plaintiff might choofe to claim cither under the will, or 
under the bond, but if (he claimed under the bond, (lie muft 
take no benefit at all under the will; but next day conceiving 
a doubt, on account of the devife being of a real eftate, and* 
the bond being a perfonal debt, gave orders to be attended with 
precedents, and this day delivered his opinion in fupport of his (, J. 
former decree, and mentioned the cafe of Jenkins v, Jenkins^ 

November 5, 1736, before I.ord Talbot^ as a cafe in point, where 
a particular thing was given in difeharge of a demand, the party 
infifting on his demand, it was decreed he fliould waive not only 
that particular thing, but all benefit whicfi he claimed under the 
whole will. The cafe of Shepherd v. Philips at the Rolls, Dec* 

15, 1738, was determined on a fimilar point. 

But at the fame time the Chancellor took notice, that in the 
prefent cafe the devife was exprefied to be in fatisfadfion of tlie wijnfoeex- 
bond, and when he gave orders to be attended with precedents, tend the con- 
declared, he would not extend the conftrudlion of devifes r/i l^&wn ofdt- 
tisfoBum further than they had already gone. He decreed the 

, . T. .... they hsd . 

already gone. Deemed the chtUrco born efcer the death of the teftator (hould have their (hen 
ander the bond. 


(1) Beliaks v.Utbwals, ante afig note. 

^ ^ duldrfi IV 
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HfgacfeiJ. 


6 ka«bs V. children born after tlie death of the tcftator Ihould have their 
fhare under the bond * (i). 

> • Vide th# cafe of Lwgeti v. Siuray, Free, in Cban, 40O« 

(i) See Heat be v. Hcathe, pft. z vol. 121. 


(E) Of n Lepfal Legacy, ly Legaiee's dying hi ihe Life-time ^ the 
’^Lejlator^ and kere^ in ivhat Cafes it Jbtdl be gsody and vefl la 
anyther Perfon to whom it is limited over. 


yuly the ift, 
* 739 - 


Van V. Clari* 


D ame Mary Cravetiy by her will, devifed ** to Godfrey 
** darky his heirs, executors and adminiftrators, all that 
** her mejfuage or tenement in Great Lincoln's-Inn Fieldsy all 

“ her furniture (pidlurcs excepted), houfliold-iluil'^ tSc, and 
all her real and perfonal efate not otherwife difpofed of as alfo 
all her mortgages, Hocks in the bank, or any other com- 
** pany, and the refuluc of her perfonal cilate, not'otherwife 
** difpofed of, to the faid Godfrey Clarky in truft for the pur- 
** pofes herein after mentioned, Wz. to the intent that out of 
** the faid real and perfonal efates fo devijed, her feveral legatees 
“ might be paidviz. to ikomas Loewis flic gave loool. in 
truH to and for the ufe and behoof of his daughter Mary Lewisy 
declaicil her intent to be, that the faid Thomas Le^vis, his 
therwife dif- executors and adiuiniilrators, fliould, until the faid Mary Lewis 
fhould attain the age of eighteen, or be married, which fliould 
flril happen, place oat the 2000/. at intercft upon good fecu- 
rity, to be approved of by the tcflator’s filler June Bencher ; and 
**TaiT *'*•*'” **^^^*^ Thomas £fswV Ihould from time to time put out 

intcrcll, the intcrcll of the faid luni, as the fame fliould from 
And then girts time to time aril'e to a fit fum for that purpofe, which 2000/. 
tafTtnmae Lt-.oh •with th-f io'trcll i od prcdiice tlitrcof, the laid Dame MaryCraven 
for tne ufe of his direticd J/.'cw/o Lewis, Ins executors or adiniiutcrators, fliould 
daughter p.iv to thc faid Mary Lewis, for her own ufe and benefit, 
at^in'tCi-f'of btr ::}.c of ciglitecn, or marriage, if that 

1?, ori^esTisr. fhould fidl happen, and made Godfrey Clark ciyjcutor and re- 
rieJ, u>; l.n:e fiduary logattc. Sh;; likewife directed the 200c/. to be paid to 
?ntereft^^™!i** Thomas Lewis the irullee, within one year and a half after her 
pay it wicli the tieceale. 
proiiuce thereof 

to his daughi^r for her own ufe, on lur atu’iuliig thr age of iS, or Kiniage, which ffieuld Hift 
kippen. 

Yha ccoo/. dirr^ied to be p.iid tu TLate^s T.ituh wllliin one year and a half afuir her de- 
'ceafe, tt^iiUant dying bcibre tlic time of yaytnciit to thc truftee, the legacy not r<ufuble lui lier 
.ft prtfet ftiiive. 

Lrwii half s year afiidfs vBmam’sd* 


Cafe 244. 

S. C. ched 
t Vef. 46. 
Com. P.ep, 718. 
Af. C, by her 
will derifed to 
G, C. bis heirs,1 
executors, Qfe, 
all that her 
meiraage in 
Grejt Linceln's- 

IimFidds, widi 
all her furniture, 
)iouth')ld ftuiT, 
(Sc. and all her 


ppfeJ of, to the 
intent chit out 
of the fnd real 
and perfonal 


WJi 7..«.'jsdied in the life-time of the teflatiix, and ATery Lewh 
Piugbc by dc r(prcfcftCati«« oiitdtj to Imv*. the ioooi. pud to 


him* 
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TIiomas Le<wts died in tlie life-time of the teftatrix, Mary Lewis 
died about half a year after the teftatriX) unmarried. 

The (bill was Drought by the plaiutiil^ as rcprefenfative of 
Miiry Lervist to have the 2000/. paid to him. 

The defendant Godfrey Qarlty tlic executor and reflduary le¬ 
gatee of Lady Craven, admitted perfonal allets fufiicient to pay 
the 2ooo/. but fiibmittcd to •the court if the plaintiff was in- 
titled, and his counfel infiftcd that the houfe in LincobCs-Inn 
Fields was in the lirll place charged with this, and that it was 
not a charge merely on the perfonal eftate, but on the 
mixed fund of real and perfonal; and therefore, the kgatee 
dying before the day of payment, it ought to fink, according to 
tlie cafe of Pawlet v. Pawlet^ 2 Vintr. 366, and i Fern, 204, 
and 324, and Smith v. Smithy 2 Vern. 92. Tatts v. Phetliplice, 

2 Vern. 4id. Carter v. Bletjlc, 2 Vern, 616. and Prowfe v. 

Mingdotty F. T. 1738 *, that here was no veiling claufc, only •^Mr«4Sa. 
a diiection to the executor to pay at a certain day; fo that the pl-a» 9 * 
time is annexed to the fubllancc of the legacy, not merely to the 
day of payment. Oyer 59. marginal note, Sivinhsurne 7,2, 

For the reprefentative of ALiry Levus was cited the cafe of 
IVtlfon y. Spencer, January 1732, 3 fVms, l']2,where thetefator 
QrdereJ all his jujl debts, funeral cxpences, and legat iet, Jhould be 
dijrhargeer out of his perfonal ifalc, as far as that would go, and in 
default of that, ordered bis exeaitors to raife 203 cl. out of his teal 
ejlate within twelve months afu r his deceafe, which 10001. be gave 
to A. and charged all his real ijlate therewith, A. died within the 
twelve months, and yet decrcid tile raifed. 

That if the trullee had received it in the prefent cafe, it muff RefiduedirefUs 
ccrttiinly have gone to the reprefentative of Mury Lewis, and 
that it muff be confidcred as intirely feparated from the eff..i.e, fixperlbni,M 
and never to come back to the executor ; and cited the cale of the death of the 
Pinbury v. KlLia, 2 Pirn. 766, and Jnies v. Wijlcomb, Prec. ,}> tt^^ed^foro 
Chanc, 716. where a duvife was held to l>e good, though the her} held by 
time of payment was uncertain, and the contingency 
happened, (in oppofition to the rule of civil law which had the two w«** 
been cited e centra, that dies incerta conditMiem facit) and alfo the » vetted one, 
cafe of Corbet v. Palmer (1), lubruary 1734, where the nftdue 
was to be divided among fix at the death f the wife of the tefator, ednotonfur- 
two aied before the wife, and held by Lsri/Talbot tl.'it the interfl g/'viving the wife. 
the two who died was a vefed interef, and tranfnijfable to their re- IrI 
prefentatives, and did mi depend on the legitfee*s funuvinn the wife , truftrobepaid 
and Whalley and Cox {2), March 1736, there J. S. made hts w‘thinAree 
will as follows: “ I give and bequeath to R. Plumer 300 1 . to be d«^^e to 
paid within three years after my deceafe, to put the fmie out lon'e«^. for 
intereff, and to pay the intcreft and profits thereof to my niece ^nd'^r 

her deceafe xool, 

thereof to her fan T. and the other 100/. to her fon C. W. andT. both die within the ihreoyein. 
buJippbJilyU decreed the whole money Ihould be paid, though charged on bothfunda. 


(i) tEq. Ah, 548. //* 27. S. C. 


(a) 2 Eq. Ah, 549. pi, 29. S. C. 
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JtrffitftK- 

Whalley for her feparate ufet and after her deeeafe in trail to 
pay the intereil thereof, i!ic. I give 200 /. thereof to her fon 
T. WhaHeyt and the other 100/. to her fon lyhalley. The 
mother Mr 6 > Wliallt^ and the fon Therms both died within the 
three years, and yet tl}e Mailer of the Rolls decreed that the 
whole money (hould be paid. It was charged on both funds, 
real cilate as well as pcifonal, but it was admitted theperfonal 
tjiate was ft^cienU 

Lord Chancellor ; The infant dying before the time of payment 
to the truilee, 1 am of opinion makes this legacy not raifable for 
the benefit of the plaintiff her reprefentative. 

_ If .1 legacy is gi\ on out of a perfonal eilate payable (1) at a cer- 

iierfoiuirftate tain time, or if given at a certain time, and interejl (2) in the 
payable,or gWrn jjjean time, it ia a \en:ed legacy; but the rule of this court as 
time, and in- legacies out of real ellates is otherwife, for if given at a 
ttreft in the certain time, or payable at a certain time, yet if the legatee 
“'“j**”*’.'** dies before tlie time is come, it finks into the inheritance;^ 
oth»-i Aife 4910 when a legacy « given out of a mixedfund of teal and perfonal ^ate 
legacies out uf at a certain time, or to be paid at a certain time (3 >, the condruAion 
dies given out of a real efiate only. There is but 

fo^ the ti:(>e ii a flight difference between the cafes of legacies given at a day, 
LiTAe*n*iwrit at a day, but the diftinflion is adhered to only to give 

mwe. TheTme * confentancous jurifdi£lion with the ecclefiaftical courts; nor is 
eoift uftion there any cafe, that I know of, to warrant a diftinflion between 
i^S^cies given out of a mixed fund of real and perfonal ellatc, 
mixed fu Id of and out of real eftate only (4). 

fed aid per- 

(oiiilrftxce a. a certain time, or to it fmd at a certun time. 

Iftheinfint If the infant had furvived i\\c year and halfifcec the death of 
the *^'4? and truftec makes no didindlioii), it would have been extremely 
Iw'r.^ih' uhh clear flie would have been intitled to the legacy ; or if the had 
tnifteedeadbc- died the time ufrfaid, and before tighttun or marriage, 
taUirtenliw'* reprefentatives would have been intitled: but if this had 
titi'o to the le- b-en merely perfonal, as (he died «////&/;; tlse year and half, her 
’■cpjcfcntative could not have liccn intitled, for the whole 
dWaftw'tha* *** diredlion of the payment, which makes tliat 

time afoufaid the fubllance. 

and befarc i8, or marruse, her reprefentative would have been intitled. 




Vaw w. 
.'Cl. AES. 


Where a legacy In the prcfent cafc it is not a legacy merely out of a perfonal 
e^rip^onre*! eftate, but out of botli'funds, and the teal charged in the firft 
inrfnJ*d*^a»^'^ piare by the trftator’s exprefs directions, viz. her efate in Great 
portion, the Linroln’s-Inn Fields. And this conftradion is more agreeable to 

court g-icf a. fat 

aa it can to hinder the ralfing it out of land for the benefit of reprefentadvii. 


(I) See Steadmax r. Palltag, pof. 5 
to). 427. 

{%\} 9 itt 'Atk,nt v. IVeeeeh, ante t^oi. 
fx^Yaa V. Fomrreau, p^. 3 vol. 64?. 
See Ptoafe v. Jbingt^, ante 4^1. 
. V* Cethu, p^. 555, Rkhardfon V* 


Greefe, pefi. 3 vol. 69. Jbtem^ General 
T. Mlbur, fed. 3 vol. lia. Mr. (ix’e 
note to the Dube of Chandot v. Talbot, z 
P. JP". 612, and Putl. Co. Liu. 237. ai. 
(4) See It^n{/hy. Martin, poft^ 3 voU 

tb§ 



Uffoeftf: jii! 

die intention of the tellatrix, as the fom was intended clearly as «• 
a portion for Mary Levns: and the court always goes as far as «-*•** 
it poflibly can to hinder the railing portions out of land for the be¬ 
nefit of reprefentativesj and the end oi this bill is plainly for this 
purpofe* 

His Lordlhip difmifled the bill, but without coftst 
Fide title Conditions and Limtattons, 

Vide title Deinfesy mdtr th Divijim^ Where a Devtfe Jball or 
Jhall not be in Satufaffton of a Thing done. 

Legacy vejled, Vide title Heir and Ancefor% 


Vide title InjunStom, 


CAP. LXVni. 

£0afmrniince foi dbimten. 


Eafter Term, 1737. 

Edward Jadfotty an Infant, PlaintilF. 

Anne Jachfon and Others, Defendants. 

T H E fum of 3500 /. had been conveyed to truilees for 

tlie beneht of Mary the plaintiff’s mother, during her „ 

coverture, and for a provifion for children} and if no ifliii, * fiUinc 
then tilt hulband of Mary^ if hii neceflities lequired it, with 
the approbation of the truftees, might fell the 3500/. (i). thetniitre, he 

isno liable to 

make good the deficiency, but u anfwenUe only ai fiur as Uie value, efpecially where it wal 
fpecihde ftock. , 

Anne * 

(1) The plaintiff’s mother be* 'raife this 3500/. except too/, which 
fore her marriage was poffeffed of 500/. fold for 745 /. oat of which Aim Arne 
S$utb-/ea ffock, which according to the Jaclfm one of the truftees retained 500/. 
then price of that ftock was valued at in order to make op with the remaining 
3700/. It was agreed that 3500/.»part 400/. South fia ftock the laid fom of 
of this 3700 /. ftiould be fettled on Mai^ 3500 /. Atterwan^s the 400 /. Soiab fern 
and her children by the marriagd. The ftock greatly fell in value Plainuftf 
fettlement recited that Mary was poiTef- brought his bill to have the deficiency of 
fed of 3 joo/. 1S0119, for which the 3500/. priactyal mmsy made good, 

yhm the truftees under the fettlement Hmcedy that fo far as the bill feeks tu 
gave a refipt. But in hSt no part of make up the 3500 /. principal money et 
the 500/. South Jia ftock was fold to the value of the 500/. Snah/tb 



‘ ^afntettiittce foi Clifllirem 

J*cK*oK V. Atvtt Jachfotiy the mother of Marj^ and her uncle, were the 
it |ACKto». truftees under the marriage-fcttlement, and the 3S[Oo/. was paid 
into their hands. Mary Jadfon is, by the truft, allowed to 
make a will during the coverture, and to dlfpofe of this money as 
if (he was a feme foie. 

Mary Jachfon lived but four years; before her dcatli Hie made 
a will, and devifed the 3500/. in truft for the benefit of her 
hulbmd as to the intoieft thereof, duiing his life ; and for the 
infint as to the principal *, and if the infant dies, the whole for 
the hulband. 

Anne JadfoUt the mother of Mary^ paid the [intcreft for the 
3500/. for a confulerable time. 

Infiftid by her counfcl, that, as the ftocks arc fallen, (he is 
only anfwerable as far as the value of the ftock, efpecially as it 
was fpccifick ftock, and the fortune of her daughter lay in this 
fpr\.ifick ftoik, and therefore ought not to be confidered as mo¬ 
ney, tfpeci illy as ftocks are of fuch a flufluating nature, and 
liaMe to ludi frequent change, and that the money paid to the 
daughter, was only the dividends of the ftock. 

[ 514 ] But it appeared in the caufc, that tlie receipts from the 
daughter to the mother were for intereft generally, and nothing 
wa-> mentioned in them of ftock. The fettlement too recites the 
duighter to be poffefled of 3500/. principal money in her own 
light. 

LokI Chancellor: This is a mere falling of ftock without the 
truftces* ncgled, and therefore comes under the laft claufe of the 
ftatutc of Geo. I. midc for the indemnity of guardians and truf- 
tcesy which provides, ** That if there be a diminution of the 
“ piineipal, without the default of the truftces, they fhall not 
“ be liable.” 

It ha, been fdd, that after the ftocks fell, the truftces paidin- 
tereft for 3qco/. .imounnng to much more th.m the pioducc 
fiom the dnidpnds, and thciciore to a dcmoiiAration it appears 
jto be a truft for ino.ivy. 

But it is well known, that during ihe golden dream, people 
were fo infatuated .is to look upon imaginary wealtli as equally 
valuable with fo nmih money. 

It has been iaiti, that long after the falling of die ftock, the 
defendant /.tie j, il/lu cuntmuod paying the fame intereft. 

But ftill It docs not anfwcr either way, for it docs not amount 
to the common i.tte of<>inteieft, and yet is more than the divi¬ 
dends of the fallen ftock; and to compel truft'ees to make up a 

S cficicncy, not owing to their wilful default, is the harflieft dcs> 
land that can be made in a court of equity. 

Notwithftanding, antecedent to the marriage, it was agreed 
by the defendant to take the ftock at feven hundred and fifty, 

be difaiilTed : and an account was di- South fea ftock as aferefaid) with intereft 
feded of what was due for the 400/. 314/. pei r«i/. from ilfiiQr’g death. Reg. 
‘Jfhutb fea Siodfi, and the 500/. (pare of Ltb. A. iy^6. fU. Fide Ttaffofd»» 
< tka juoduce of the fate of the faid 100 /. fiothm pof, 3 vol, 444. 

' ail4 
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and a transfer made accordingly^; yet this court wiB narCr jAtKion^j 
oblige a truftee to {acquiefce under fo hard and unreafonable J***»»* 
a contra^. 

Mary Jackfin in her will recites the deed of fettlementy and 
her power of deviling. 

The counfel for the plaintiff iiinfl the devlfe to the hufband it 
illegally made, and not purfuant to the power, and have en¬ 
deavoured to fliew, from the whole tenor of the marriage-arti¬ 
cles, (he had no power of difponng of any part of the money for 
the benefit of her hufband, to the prejudice of the infant die 
plaintiff, and rely principally upon the following provifo: 

** Provided nevcrthelcfs that no part of the principal money 

fhall be applied to the ufo of the faid Edward Jackfortt 
“ without the confent of the truftees under hand and fcal, to 
** the end that this fum may be kept intire for the advantage of 
“ the infant.” 

I am of opinion that Mrs. Mary Jaclfin had no power to dif- 
pofe of the principal, to the prejudice of the infant, but in one 
particular circumftance ; therefore the difpofition flie has made is 
not purfuant to the power. 

His Lordjhip diredlied, that the defendant Anne Jachfon fliould 
account fyr the whole intercfl of the 3500/. ftock from die 
death of Mary Jachfon. 

The father of the plaintiff appearing to be fufficiently com- f 515 1 
potent, his Lordfliip would give no dire£lion with regard to where afather 
her maintenance, for he faicl, that whether an infant fhould « fufHcientljr 
have an allowance of mainicnance during the life of the fa- 

■LI II I -i®- n r 1 “art win give 

ther, depends always upon the particular circumftances of die nodireOion 
cafe (1), with regard» 

' an inftot’a 


(l) Stt Butkr V. Butler, pojl. 3 vol. 60. 


maintenaacek 


Vide tide FortlonSf ttttder the Divifmt At what T'eme they Jhall be 

raijedy &c. 

Vide title Cttfiom of London* 



CAP. LXIX. 

(A) Where it is clande/tint. 



^arrniBr. 

the tiill r. Turner f i )• 

. ieth, 1737. 

Cafe 246. A Bill had been brouglit againfl: an executor for an aecoont 
of a tcftator's cllate, and alfo prayed that there might be 
a guardian afligned) and maintenance for an infant i the mo¬ 
ther was appointed guardian, and io»/. per annum allowed for 
hi& maintenance. 

The infant being made drunk at an alehoufe near the FUet 
prifon, was drawni in to vaAxry a woman in mean cirenm- 
fiances and of bad charadler; and upon an application to this 
court, the wife wa<; committed to the Fleet, The infant’s 
mother, as he had no eftate fufHcient to maintain a wife tiU 
of age, has put him out an apprcntictf to a merchant in Hol- 
lanif upon which the wife immediately inAItutcd a fuit in the 
ecclefiaitical court, for alimony and for reflitution of con¬ 
jugal rights: a fentence there th it the hufband fliould coha¬ 
bit, and if not, that he fliould pay alimony; and an order 
made likewife by that court, upon the guardian, to pay the 
turn of 10/. to the wife towards alimony, and afterwards a mo¬ 
nition to the guardian to pay a further fum as an increafe of alimo¬ 
ny, and a fentence of excommunication pronounced againft her 
for not obeying the monition, and alfo againft the infant, the 
hufband, for not receiving his wife. 

Marv Stewartj the mother of the pUintilF, petitioned the 
court that a prohibition might be granted to flay the proceedings 
upon die decree, and excommunication againft her in the fpiri- 
tiial court. 

Lord Chancellor: I have no doubt at all as to the propriety 
of applying to this court, but the misfortune is, the want of 
a fuflicient law to reftrain fuch clandeftinc marriages, which 
.« S>« 1 are not only introdudive of great mifehiefs, but put courts of 
judicature under great difficulties (2); but notwidiftanding this 
'defcfl in the law, it is incumbent on this court to prevent as far 
as they can, perfons from profiting themfelves by fuch infamous 
methods. 

Notwithftanding the wife may have been difeharged from the 
order of commitment, yet, till fhe has paid the cods of the court 
for the contempt, fiie is Aill under the authority andjurifdi^lion 
of this court, though ihe goes at large. 

The fentence of ^ cannot reverfe the fentence which has been pronounced in 
theecdefufticai the ecclefiaftupal court, that can be only done by appeal to the 
proper judges, for it cannot be reverfed in a fummary way, nor 
fummary way, Can I, upon a petition, grant a prohibition to the ecclefiaftical 
hut by appeal court, for that can only be upon Ihewing they have no jurifdic- 
judgw muft be done by motion, and a proper fuggeftion; 

4 pnhibiiioa n Befides,diere is no colour to fay the ecclefiaftical court want jurif- 

Aucouitbc 

fr>Atcdup«aa petitionf by motioaand a proper fuggeftien it mty. 

•» 

(l) Jte£, Ui. J. 1737. fol. 269. (sj Stt Stat. »6 Get, *, c» 

di^iony 



di£tion| for the authority they exercifc in matrimonial cajEiss is K*it •. 
the general law of the land, and extends to perfons not only of “**"■*• 
full age, but under, provided they are old enough to contraft 
main nony. 

But the queftion will be, Whether ^his is not a particular cafe. An Injuaftim 
and fo circumftanccd as to give me an authority to retrain, riic i^J®*.**^^* 
perfon, without meddling with tlie jurifdi^ion of the eccleliafti* 
cal court? For an injun^rion, when awarded, does not deny, thecoaitof 
but admits the jurildiciion of riie court of common law; and the 
ground upon u hich it iflues is, that they are making ufe of their m wUich iT* 
junfdi£rion contrary to equity and confuence. The fame with hTuei u, that 
regal d to the ecclefiadical couit in cafe of a legacy left in truft, 
where the truftec is fuing for payment into his own hands, the riOidion'^ 
comtw'ill reftrain him, out of regird to the intereft of cefttii que ^tae^nity. 
hHjl } and will do it likewife in the cafe of a portion deviled to a ttuftwHi ftin* 
daughter upon maniage, where the hufband is fuing for it before in die ecciefif 

he Ins made an adequate fettlemcnt (i), ifticatcourtftr 

* ’ ' ' pa)inentof 

truJPt 

leptcy into his own hands; or in the cafe of a portion, where the huftand is fuing for it dieiu, 
heliire * futtleinent made; this couic will, u^ i the lame grounds, reftroin thenn ftoQ, pn,. 
eeedii g. 

• It is upon this footing 1 {hall proceed, for if I was not to re- 
ftrain the wife, ill t^’c care the court has crertifed with regard 
to the eftatc and perlon of the infant, would von and ulelefs : 

It has been ^ ightly 1 lul, that this court will n't only take care of 
the infant’s mimtenance and education, bat th it he does not 
marry hkew.ic to his difparagcment, an I though tlicrc is no 
particular Older to rcftrain, yet the marriage is a contempt of 
the court. 

This court hath tlic circ and ordering of infants, and tho* Thepowerof 
by aft of pirliamcnt the court of wards had a particular power thisccurtover 
over them and luiutick,, yet, in every other refpeft, the law 
as to infants continued as hetore : and as the ftatute of the again, upon th« 
12 Cart 2. c. 24. has diflblvcd the court of wards and liveries, 

*thc power of this court over infants is refulted back to them 
again; The law of Knglaud is favourable to infants, no decree then Gw. 

{lull be hid igiiiilt them here, but what they may Hicw caufe £ *S *7 3 
for, when tlu y come of age} this court will make ftrangers 
accountable to 1 ifaiits, in cafe they take upon them to receive 
the profits of then eftates; this court can alfo afeertain the 
quantum of an infant’s maintenance, anfl to whom it fhall be 
paid} and this is conclufive to all parties. 

The allegation cf facultus ir, a term in the erclenaftical court, Tho* thii court 
in regard to the ability of an infant to allow alimony, and is **"?**»• * 
accoiding to the quality of the perfon, and the quantity of thce«y^^** 
maiuten incc} it is this makes them judges of the application court, yet they 
of the maintenance, and incroaches upon the jurifdiftion 
this couit i and for whom have they now interpofsd? for the mamiUwi^ 

, of this eowT 

sludeftusly, froffl pnetedmg oa an eacammumcation, either againft the ia£int or hu gumUo. 

(1) See Jumt ante 491. 
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Thft'a ward of 
tile court is nuv* 
ried with the 
cmfentof his 
iiieadSf yet 
there muft be 
an applicatfoa 
i«refbranin> 
creafe of maiu- 
teaanoe* 
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benefit of a wife, who has in a fcandaloua manner inveigled an 
, infant, and ftokn him away from this court; but though I 
cannot upon a petition prohibit th6 ecclefiafiical court, yet I 
will refirain the wife from proceeding cither upon the excom¬ 
munication pronounced againft the infant, or upon the ex¬ 
communication againil the mother the guardian of the infant; 
for as there is a certain fum allotted for Ins maintenance, the 
guardian is to be confidcred as very little more than the hand 
of this court; for if the guardian applies it to other purpefes, it 
is a mifapplication, and fhe would be liable to the cenfure of the 
court. 

Suppofe this woman had even married the infant in a fair 
way, and with the confent and approbation of friends, ftill 
there ought to have been an application to //>w court for an in- 
creafe of maintenance, and 1 have known fuch inllances, and it 
is highly improper to iullitute a fuit in the ecclefiaflical court for 
that purpofe. 

His Lordjbip oxtS<ixcAf that Mary Hill who fcdiiccd the plain¬ 
tiff the infant by ill pra£lices to marry her, while he was under 
the care of tliis court, in contempt thereof, be reftrained from 
proceeding in the Spiritual court againil: the petitioner the 
guardian of the infant, for payment of alimony, and that flie be 
alfo reftrained from proceeding there againil the infant himfelf, 
for reftiiution of conjugal rights and alimony. 

And on motion or other application to be made to the Spiritual 
court on the behalf of the infant, or his guardian, or either of 
them, to abfolve them or either of them, from the fentences of 
excommunication awarded againil them or either of them ; Hh 
Lordjhip ordered, that Mary Hill do confent thereto in the Spi 
ritual court, to the end that fuch fcntence or fcntenccs may be 
cfi'cclualiy removed cut of the way. 

y 

Vide title Ccntl/tions and Lituitaiionsy under the DivifioUf In what 
^ Cajes the Breitch of a Condition will be relieved agaufl» 


Vide title Agreements' Articles^ and Covenants* 


CAP. LXX. 

mill 


^A) What Rfmeiy they have againft each cther% 



mfl^ AAV »nAAt. 


Arghs V* Heafman. 


» 7 t 9 . i 


B y indenture of apprenticefliip of the 28th of Auguji 1732* 24‘v«r' 

the plaintiff’s fon put himfelf apprentice to die defendant plaintiff^ 
a mercer for feven years, and he, in confiderarion of twenty fon wMpiitapj' 
pounds, covenanted to inftruA the plaintiff’s fon in his trade, 
and the plaintiff agreed to pay the defendant 20/. more, if his pears, bvtqj^' 
fon lived to the 24th of June 1734, and gave the defendant a JeSJnmtob*, 
bond for it (i), on fuch contingency. After the 24th of June J 

1734, the plaintiff’s fon quitted the defendant upon lieing ant’s proceed- >> 
mifufed and evil treated, in being compelled by the defendant to *"f^*’^* ** 
take care of his horfes, and to do other ferviie offices; and upon b>Xs 
the defendant’s proceeding at law againft the plaintiff upon the he brings a Utt ^ 
bond he brings a bill for an injun£iion, and for the delivery ^ 

of the bond. the delisery of • 

the bon^ 


A court of equity has no juiifdidion in matters of this nature, but belongs to jufticis of peace, ao# 
tbriefore the pljintil) ordered to pay cofts at Jaw, and in this court. 


I,ord Chancillot : A very unneceffary fuit in this court, and If 
I fhould take upon me to determine it here, it would be a vafl: 

•expcncc to the mafters and apprentices, and would be affuming a 
jurifdi^ion which docs not at all belong to me, but by the fta- 
tutc of Eliz.* is left intirely to juftices of the peace as a matter * s Elia. e. 4. 
moft proper for their determination. 35 * 

The only pretence for bringing it into equity, is the mifuf^r^ «{ m 
and why cannot this be as well dctcrmhitd at law, for if an apprcnticoisnai 
adioii is brought by a mailer againff the father of an appren- ■‘toundation&r 
ticc, for a breach of covenant m the fon s quitting lus fervice, equii)> fwlf sr 
and it fhould appear there h is been a mifufr of the apprentice, aftionis bnoghc 
I fliould certainly dire£l a jury, that this is no breach, for an fa- ' 

apprentice may leave his tr i^ler upon niifuftr. therot snap- 

The only queilion is, Whether the mtjufer iS a difeharce of prentice, for % 
the apprentice, which is a mere matter of law, nor is there tlie quUtMg 

leail pretence for coming into this court. his feivke, if 

But, •uutb the ronfint of the difndanty his I.erdf!:'p decreed, ^M^^nobl^h. 
that the injunclioii already granted hr made pcipeiual, and 
that the bond be delivered up to the [ laintill'to be cancelled, I 5*9 a 
and at the fame time he ordcicd the plaintiff to pa) the defend* 
ant his coffs at law, on the adion upyn die bond, and alfo his 
coftb in this court (a). 


( I ) The bond, it feems, was given for 
payment of this further 20/. and for per¬ 
formance of the covenants contained in 
the indenture of apprenticcihip. It ap» 
pears from the bill and anfwrrs, that the 
plaintiff duly paid the further 20A and 
the defendant brought his aftion upon 
the bond for the breach of covenant. It 
Jik^wife appears, that the juftices had 
difeharged the apprentice, and had 01- 


dered one to/, to be refunded. Since 
the coming in of the anfwer, it was ad* 
mttted, that the defendant had repaidi^. 
the faid 20/. and th.tt the order pf iedi 
fions had been quaflied by the court oi^ 
E. B. but that another order had beejl 
made at the feflions to difeharge the a{i^ 
prentice. f''ule Uak v., M'eiit z 
Cba. Rep. 78. 

(a) Reg* Lib. A. 1739 fob 179. ' ' 


Voi.. [, 


•Li 



CAP. LXXI. 

Hfittaz pofitier. 

Vtde title Occupant, 


CAP. LXXII. 

i^^onep. 


JMnaiy the 
asd^ t73S* 

CsUe 248. 


Anon* 

W HERE money by an order of this court is paid into the 
the jfamntant GeueraPa handsj to be placed in the 
,bank> till it can be laid out according to the dire£lions of a 
decree^ if you move for an application of this money, you mulb 
not only have a cerdlicate that the money was paid into the 
bank, but that it is aflually in the bank at the time of the motion 
made. 


CAP. LXXIII. 

^ 0 ^ 0000 . 

(A) Of CanceUed ones. 

(B) Whet vnllt or nviU not pafs hj it, 

(C) Where a Perfon •who'<e»ants to r/deem^ mafi do Equity to the^ 

Mortgagee h^ere he wilt be admitted, ^ 


IswJ 


{Pi) Of Cancelled ones. 


'Sit, 


Harri/on r. Ovoen, 

j, rt*'' HIS caufc went off to an iffue, to try whether certain 
tttBMiiad JL niortgages were fairly'cancelled by the mortgagee, or 
whether they were firandulenfly and by ftealth «ari»d away fay 
*<<9***» lihe mortgagor, and dDe fyale cot off by him* 



OSOitsaoit' 

Lord CLianctUtr f^id In this caufe, that if a mortgagee cancels ***q^* 5 I 2 *** 
^ mortgage, and it is found fo in his pofleflion, it is as much a 
releafe as cancelling a bond, but it does not convey or 
reveft the eftate in the mortgagor, for that muit be done by fonic 
deed. 


^B) What nvilly or will nott paf: hy it* 


Ex parte Quincy. 

Vide title Fixturetf under the Divi/ionf What Jball he deemed fuch. 


1750* 


CC) Where a Perfen who wants to redeem^ mujl do Equity to the 
Mortgagee before he will be admitted. 


Sir Hugh Smithfon v. Thompfon, 

Nivtmier die 

H E •defendant has a prior judgment, and a mortgage Cafe* 2 
X likewife upon the eftate of A A fubfequent judgment 
creditor, but prior in dme to the mortgage,‘brings his bill in cambnneerbf 
this court, and prays a fale of the mortgagor’s efiate, who is 
like Wile willing and deOrous to fell, gage, though 

there U mother 

judgment prior to the mortgage, yet if the mortgagee had no notice of it, die court will not dindt a fiile 
of the eltate in fiiTour of the creditor upon the fccond judgment, unicft he will pay oft' prinupal and ia« 
tgreft both of the firft judgment and mortgage (t). 

Lord Chancellor: Xn Churchill and Graocy i Cba. Ca, 35, 36, f 521 3 ■ 
which has been cited jiy tb: plaintiiF’s counfel, the defendant’s 
purchafe was fubfequent to plaintiff’s fecurity; hut here the ' 
defendant is not a fubfequent incumbrancer buying in a prior, ‘ 
bnt is the firft of the incumbrancers who has advanced more 
.monev upon a fecond incumbrance. 

Where the fitjl ineumbrancery by judgment, has likewife % 
mortgage upon the eftate, notwithftanding there is another 
judgment, prior in time to the mortgage, yet if the mort¬ 
gagee had no notice of fuch judgment, ^the creditor upon the 
fecond judgment fliall not come into a court of equity, and 
pray a^fale of the eftate fo mortgaged, without paying off the 
principal and intereft, both of the firft judgment and the mort¬ 
gage ; for it would be very hard, if the defendant (hou)d be 
in a' worfe condition, with a prior incumbrance in hi$ favour, 
than a mortgagee without notice of a prior judgment would be 
in this court. 

Therefore I will not decree a fale of the mortgagor’s eftate 
pnlefs the plaintiff will fubmit to tjiefe terms } and if he does 

( 1 ) Seethe refolutfons in Sraee v. and M>mttr, Pajieypof. fvolgu 
limdfs of MarUmwghy a P, w, 491 . 


not 




cpoitpge. 


toiTmoK «.not like them, he may take his remedy at law, by extending the 

TaotirtoM. 


Vide title Tenant hy the Curtefy. 
Vide title Heir and Ancefior. 


CAP. LXXIV. 

mat Ee0no« 

January the I2th, 1748. Fir ft Seal before Hilary Term. 


Cafe 251. 

Awritofw«v* 
utngiu origi¬ 
nally confined to 
ilate aifairt, but 
nowrery pro-_ 
perly ufed in cU 
wUcafet. 


I sa* 3 


Anon*. 

U PON a motion for a ne exeat regnOy Lord Chancellor 
faid, this was originally coniiiicd to ftate affairs, and 
the intent of it was to prevent any perfon from going beyond 
fea, to tranfa£t any thing to the prejudice of the King or his 
government, but now it is very properly ufed iti civil cafes; 
but then, faid his Lordjhipy to induce the court to eontinuc it 
to the hearing of a caufe, it is ncccflary for the plaintiff to 
fhew that the debt fhc demands agalnft the defendant, is certain 

But in this cafe here is nothing more than a demand of a 
W'ife againft her hufband, by virtue of a marriage-agreement, in 
which the defendant obliged himfelf to fccurc 1700 /. out of his 
eftate real and perfonal to the wife, as a provifion in cafe flie 
Turvived him; but this is a contingency that may never hap¬ 
pen, for the hufband may furvive her; and befides, if it was 
not fo, this court would have bufinefs enough, if they inter- 
pofed wherever a marriage-fettlement is fuggclted to be a hard 
bargain, and a furprize on the wife; perfons fhould take the 
proper care before tliey marry; and therefore his Lordjbip denied 
die motion. 


/ (1) So Ptf(o V. Gmltiefy peftt 3 vol. Done^t cafe, t CmdsP. W. 263. note i« 
501. Shearman v. Shearman, 3 Pro. Cha. fifth edit. 

. Rep, 370. Seealfo Anon.yofi, 2 vol. 210. 



CAP. LXXV. 

f 

Bert of sifnv 

Vide title Jomlenants and Tenants in CommSn, 


CAP. LXXVl. 

Botice. 


(A) Plea of a Punhnfir without Notice ever-ruled* 


KJfall V. Bennet, 

A&n&thelgtilj 

T H E Jjill fct forth, that A. made his will, in which he Cafe^ac'^*. 

devifed the cllatc in queftion to IS. in tail, remainder to aevjfcg Jie 
C* in fee, and U brought by the heir of the body of B. againft eftatem^ueftioii 
the defendants, for deeds and writings, and to have polTelfionof int*ii,re- 

thceftatc. fee, the bill 

brought by die 

heir of the body of S. for deedt end wrldngs, and 

1 he defendant pleads he is a purclufer for a valuable conbderation tram C. and had no nodee of plain < 
dfP. title. 

Whe re dcKnd Intel urns under a conveyance, in whiih there is an eftate tailpnor t ‘'he eftate under 
whuh ht purchafed, it iiincumbent on him to Ice it that eftite is fpent, and therefore over-roied dM 
pica. 


The defendant pleads, that he is a purchafer Soi a valuable 
confideration from C. that the plaintiff’s father lived in * 

Virginia at the time of the purchafe; that C. was in poffef- 
fion of this eftate, and that he had no notice of the plain- 
tiff’s title; for that C. at the time of the purchafe, made affida¬ 
vit that B, was dead abroad without iffue, and therefore infifts 
he is a purchafer without notice, who may prote£l himfclf by 
plea. 

Mr. Attorney General for the plaintifff Both parties claim r e27 1 
tinder one will, and it appears by the plea, that the defendant ^ ^ 

knew the plaintiff's father was alive, or that the plaintiff him- 
felf, if there was fuch a perfon, muft of ccurfe be intitled. 

Bclides, it is a denial only of the knowledge of the plain¬ 
tiff’s being in ejfe^ not of his title, which tliey were bound to 
take notice of at their peiil. 

Lord Chancellor; If the defendant claims under a convey¬ 
ance, where there was an eftate tail prior to the eftate, under 
which he purchafed, it is incumbent on him to fee if that 
• Voi.. li M m <ftat« 



"' *4^5 ’ jaiwfce. 

' qoeftion here is, therefore. Whether a 

* "• parchafer can prated^ himfelf by plea, without denial of no¬ 
tice of the plaintiff’s title. Dental ^ mice is what gives him 
power of prote&ing himfelf by plea. 

Flea oveT'ruledr 

Vide title Conditiotis and Limtatims, under the DirnftWt Wha' 
are to take advantage of a Condawn^ or vnll be ptejudued by 


title Fates and Recoveries. Willis w. Shorral. 


CAP. LXXVII. 

(Dat9. 

Vide title EvtdencCf tVaneffeSt and Proof under the Dn pf 
enanmtng WttueJJes de bene efle, and ejlabbjbtng thetr 
many in perpetuam reirmemoriam. 

Vide title Alan* 


C 5*4 3 


CAP. LXXVIII. 

fl)ccupant. 


Hilary Term, 1737. 


Norton V. Frecker* 

* 5 ?d -<# R jD Norton was fcifcd of the manor of himrih in 

Hi^uKhiNie ^ the county of ^uffolh^ in fee Ample, and of a church kafe 
•ohuna'dhn in the manor of Alford in Hampfhire^ and a farm called Laa- 

lying in the fald manor, to him and his heirs during 
iDent\cfere three Uves, granted by the bithop of Winchefer. 
iiwrnj(e,iiitd. Riehatdt being fo feiled, and having iffue one fon Danietf 
«intermarried with a daughter of Lord Say and Seale in 1657, 
Ufe, tile and by indenture dated the Aril of March in that year, fettled 

irit and eecfy 

sthrrlon in tail male; apeifim may take fuch eftate fo granted in fee, determinable on lives by srayof 
HaHinder, w a fpeviai oeenyant. 




all 



SxcnpaMr 

all the premilKs to the ufe of himfelf for life, then as to the 
manor of Lnoorth and Lanham farm, to the ufe of his firft and 
every other fon in tail male, remainder to his own right heirs: 
And as to the manor of Alford, to the ufe of fuch child or 
children of the faid marriage, and for fuch eflates as he ihould 
by deed or will appoint, and for want of fuch appointment, 
to the firft and every o^er fon in tail male, remainder to his 
own right heirs. 

There were feveral children of this marriage, and Richard 
was the eldeft, and upon his marriage with Elizabeth Butler 
an indenture was made by Richard the father, dated the 3d 
and 4th of OB. 16’]'^, which recited, that by the marriage- 
articles, previous to the marriage, the fon had agreed to fettle 
this eftate, and thereupon Richard the father fettled the pre- 
milTes in truft for himfelf for life, remainder to Richard the 
fon for life, and if he Ihould die without iftbe male of his 
body, then in truft for railing portions for daughters, remainder 
in truft for fuch ufes as Richard the younger fhould by his 
will or deed dire6t, and in default thereof, in truft for fuch 
ufes as Richard the elder Ihould appoint, and for want of fuch 
appointment, in truft for the heirs, executors and admini- 
ftrators of Norton the cider*, this deed was executed 

likewife by Richard Norton the fon. 

Some time after Richard iiit father died; in 1708, Richard 
the fon likewife died without ilTue, and neither of them made 
any appointment. 

Upon the death of Rickard the fon, the heir at law of Ri^. 
chard the father by the firft venteri whofe name was Richard 
likewife, entred into thofe lands. 

The plaintiff was grandfon of old Richard by his fecond 
marriage, and under the deed of 1657, had nodting further 
been done, would have been intided to the preiniiies: In 
1721 he applied to the heir at law of old Richard, that the. 
church leafe might be renewed for the benefit of him and his 
foil, upon his paying the fine, which was accordingly granted, 
and in 1722 Richard the heir at law delivered a deed to the 
plaintiff, declaring the truft of this leafe to be for himfelf for 
life, remainder to the plaintiff' fur life, remainder to his eldeft 
fon. 

In 1732 Richard the heir at law died^ and on his death the 
plaiptiff entred on the preraiffes, and now brings his bill againft 
the adminiftrator, with the will annexed of Richard the heir 
at law, in order to have an account of the rents and profits; 
the defendants by their anfwcr infifted on the ftatute of limita¬ 
tions, but that bar being now removed by a particular act of 
parliament of the Lift feilion, the queilion upon the whole was. 
Whether the plaintiff" was intiiled to any relief ? 

Lord Chancellor: I am of opinion the plaintiff was, by virtue 
of the remainder, limited to the firft and utiier fons in the deed of 
1657, intitied to the manor of Alford, and Lanham farm, if tio- 
‘ thing had been done fubfequent to that, to bar his right. 



Mostom «. 
Fasexia. 


[ 525 ] 


Mm2 


In 




fi}ccttpant. 


WoftToiiv. In the cafe of Wa/ieneys and Chappie (i) in the houfe of Lordi 
FaacKB*. 1712, It was determined, that in refped; to eftates thus 
granted in fee determinable on lives, a perfon may take by way 
of remainder, as a fpecial occupant, but that as fuch an eflate 
tail is not within the itatute de donts^ nor barrable properly by 
a recovery as an eiUte tail, any limitations depending there-* 
vpon are intirely in the power of the firlt taker in tail, and 
may bedeftroyed by any conveyance, or even ai tides in equity, 
and was fo determined in the cafe of die Duke of Grafton v. 
Lord in 1723, in which I was counfel myfilf (2). 

The deed in 1673 amounted to a good difpofition, by Richard 
the younger, of all the intereft claimable by liim, or any other 
in remainder after him, and clearly fu with regard to tanham 
farm, the tenant for life, and the remainder man in tail of an 
interefl: veiled, having joined in the conveyance, and limited 
the cilate to other ufes. And as to the manor of M/oidf tho' 
no remainder was veiled in Rtchardt yet the father and f&n 
both joining, amounted to a good difpofition of it, 1 am like- 
wifc of opinion, that the deed of 1673 '’•^ould in a court of 
equity, operate a» m execution of the powxr which old RiJatd 
had, of limiting the ufes to his chtldicn by the deed of 1657, 
and fo the ufes of the deed of 1657 were dellroyed that wry 
likewife*, and with tegard to the tianfaclion in 1721, there is 
no evidence of any concealment, or luppreflion ol the plaintill 
title. 


The plaintiff’s, bill for an account of rents and profits is ira- 
kUw, proper and prematuie, the poflcflion never basins; been reco- 

Mfk will HOC lie veted againll ik/f/>!»</ the difendaiit’s anccllor, and in th's rc- 
Su]^e&ouH }Trocccdmgs in equity aic the lime at hw, whcie 

recowtd, fo trefpjfs will not lie for tnfm profits, till thepoflcffionisic- 
Mithei un jbiii«covercd byejedment: tint even fuppofing the court Ihould 
MKrount‘here. opinion that Rtchard^ the htir at law of old 

of till then. Richaidy had no right, and ought to he conlidi rs d only as a 

r *e2& trullcc lor the plaintiff; yet ..she was in pofidlion, li.iiming 

*■ ^ the ellate as his own right, and infilling on his owm title, this 

court cannot decTCc an account of rents and piofits, without 


having any regard to the rccoveiy of the pollllhoii (3}. 'ibebiK 
difmiffed. 


N. B, Ljird C.hitniilkr faid in this cife, no executor was com 
pellable, eithei m law or equity, to take advantage of (he da- 
tute of hmitatioiib agaiiiil a demand otherwife well founded. 


(l) I B\o. Par. Ca. 457. S. C. B'ale, 3 P. to. in note 1. Hm. Ct» 

(a) 3 P. W. 366. note (E). S. C So Lnt. go. a. n. 5. 
pt.rjltTV.h'0fiiTf pofi 3 vol. 259. Sal~ (3) See CurM v. Cmtu, z Bre, Cba, 
tern v. Sallttti,'peji. 3 vol. 376. WtU Rep. 620. Dormer v. hvrtefovtt poft. 3. 
ttams V. Jtkyk nVefs 681, Blake v. vol. 129, 130. 



CAP. LXXIX. 


Ex parte Butler and Purnell. 

Ytde title Bankrupty mdtr the Divtfiont Rule as to the Sale 
OJfiies u/tdir a Cjmmtffion of BaxlrupUy, 


Dtcrndtr th> 
sad, 17^. 


CAP. LXXX. 

IPapfff. 

Smith V. Ri ad, tj,, 

. I736-7* 

T IIP bill VIMS brought for the rents and profits of the 
eftite, and to difcovcr whether A. under whofe will the 
defendant claims, was a papiA, at the time of a purchafe made *’3 Ba. Ab. 

by A. of the cAatc fiom the plamtifFit anccAor. *rc.8 Viii.Akr. 

540. pi. at. 

A bill brought to Hifi-over uhetker under whofe uiU the defendant clalnut wai a papift 
at tht tmiL ut 1 puiLhaft madi by A, of tut eftatc fiom the plaintilt k anceftor. DctendmC 
plradi, ds to the (lift oMty, the ft iiuo of the i ith and lath of iVul. 3. by which, if A. wai apapift, lh« 
Wdk lilabiru totiki. 

Under the rul , a mm is not obliged to accufi himfLlf, is implied, that he 11 not todifeovera di£ihi» 
lity in himlLlf, ind n A. w ull not hive been obliged to dilcuvcr, the defend nt, who claims under 
the fime title, is inutlcd to tke lime piivileg s, and tikts thi. eftate under Uc fame cucumfianccfe 
The pica ulowed. 

• 

The defendant pleadb a title under A. and as to the difeovery . 
pic ids the (i) Aatute of the nth and I2th oiWill, 3. agami| 
pipiAs, by which ftat. if A. was a papiA, Aic was difabled to 
take.' 

Therefore, as thp defendant’s counfel infiAed, this bill fecks C 5*7 J 
to diftoter vhu, if true, would be a forfeiture and a penalty, 
which no one is bound in equity to difcover; and as A, was a 
purchafer, the dcienduit, as Asndmg in Ins place, is equally 
fo. The law obliges no man to accufe himf'lf, and for this 
pvirpofe they cited 2 Cha. Ca. 8. Mjlmgs and MolmgSt and the 
S<juth-fea Compaiij a.id Dolltff, where a difability was held equi¬ 
valent to a pen ilty, or a forfeiture. 

M.t,Attsimy General {ot the plaintiff fald, Here the cAate, if 
ilic was a papiA, never was veAed, or coulddefeend} andthcre- 
foie it is not to be compared to forfcituies. 


(i) See Sue i 3 Geo. 3. chip. io« 

Mm3 





Btutn «• 


Tke cafe of Mulings and Mdings Is not a detetmmatlon ac¬ 
cording to equity, for they clum under one, whom it does not 
appear but that ^y had notice could not tal». 

Mr. Fazaierley on the fame fide. 

This prevents the eftate coming to them, but does not dcveft 
it as a forfeiture, and the bill is no more than to difcover a 
title. 

The ellate never moved from the grantee. 

Lord Chancellor: 1 think the defendant is not bound to dif¬ 
cover, for there is no rule more eftablilhed in equity, than that 
a perlbn lhall not be obliged to difcover what will fubje£% him 
to a penalty, or any thing in the nature of a pcnal^. 

Under ^e rule, a man is not obliged to accute himfelf, is 
implied, that he is not to difcover a difability in himfelf; and 
there is no difference between a forfeiture of a thing veiled, 
and a difability to take, inflided as a penalty} and the i ith 
and 12th of iniL 3. is a penal ilatute. 

If this bill had been brought againil the perfon himfelf, and 
there was no other penalty than tliis, 1 tlunk he would not have 
been oblijred to difcover. ' 

Therefore they who claim under the fame title are intitled 
to the fame privileges, and take the eilate under the fame cif- 
cumilanccs. 

As to its being a dcfcAIve title only, it is true; but then it 
is a dcfefl: arifing from a penalty. 

The laws of bankrupts are not all penal laws, and in the 
cafes of aliens ballards, there is a difference where the dif¬ 
ability arifes from the rules of law, and where it is impofed as a 
penalty. 

If this plea was not allowed, it would affe£l numberlefs in¬ 
heritances, and protefiants more than papifts. And where the 
legillature have intended difeoveries of what is penal, they have 
put in claufes‘for that purpofc, as in the ftatute of the i2tlt of 
'JiinCf ch» 14. of the livings belonging to papifts. 

'The pica allowed (i}. 


(i) next cafe 539. 


r ’528 3 Thomas Harrifont OlwA EHzabuhKx&^ikt — Plaintiffs* 
Edmund Southcote, and IVilliam Msrelands Efqrs. Defendants. 


Cafe 2??. ^ 1 ^ ® plaintiff makes by bis bill is, that Elizabeth 

A wife is the only daughter of George Stiles, who was 
TbeWU fee^ a founger brother of Thomas Stiles, late of Watten in Northamp- 

4 ifeovery of the iOTiflnre, and firft coufin and heir to Winifred Southcote deceafed, 
beftoivaMon-. 


kud, whether Smbwe was not a petfon profefllng the pmifli religion before he conveyed the fnehuld 
sad copyhold «Aatei to the deiendant, In die bill mendoned, as a pnrehafer thercot^ 

4 pl«» of the Oatuie of the nth and lath otff'tll. *. for preveatiag the growth of popery, lb far at 
goct io.tiic difeovery whether StuittU* w» « papift, aUtwid. 


1 


formerly 



formerly Wimfied Stilesf Ac only daaghter and hdr of Timae 
Stiles, 

That U inifred being feifed of a freehold eftate at WattoHt of 
the yearly value of igoA and of a copyhold eftate in Lin^a» 
Jiire, of the yearly value of lool, whiA defeended to her upon 
Ae deceafe of her father did, ini74f, intermarry 

vdth the defendant Southeote, 

That in Ae marriage fettlement, dated Ae aSth of January 
1747, Ae faid eftates were limited to the ufe of Ae defendant 
Southeote and his wife for life, remainder to Ae iffue of Aeir 
two bodies, remainder to the furvivor in fee. 

That on the 6A of Apnl 1749, Winifred died wiAout iflue, 
upon whofe deceafe Southeote iniifted that he became feifed in 
fee of Aofe eftates under Ae fettlement; but the plaintifis 
charge, Aat Wtntfred was educated in the popifli religion, and 
fo continued to her deaA; and Aat the defendant Southeote 
now does, and always hath profefled the popiA religion, fa 
that by fevcral a£ti> of parliament made for preventing the 
growth of popery, and to difablu papifts from taking any new 
acquilitions, Wvtfred had not power to make fuch conveyance 
of thefe eftates, and fettle Ae fame in fuch manner; nor was 
her huAand capable to take any land or eftate by purebafe, but 
all the lands of IVinifred defeended, at her death, to her next 
proteftant heir at law; and that the plaintilF Eltzabesht being 
the heir at law to Wtntfred, and a proteftant, the real eftate of 
Winifred, upon her death, defeended on her; and Ae plaintiff 
Thomas Harrtjm, in right of his wife, is become intitled to the 
pofteHion of the fame, and ought to have been let into poilef- 
fton, but Ac defendant Soulhote, being confeious of his own 
riifability of tiling thcle eftates, went to Ae other defendant 
Mot eland the next morning alter his wife was buried, and told 
him Ac neceflity he was under of conveying thefe eflates before 
Ae plaintiff Elizabeth, as next proteftant htir, tould rttover 
Ae fame, or give notice of her claim thereto; and then defned * 
Ae defendant Mot eland to permit thefe eftates to be conveyed in 
truft for him, and to prevent the plaintiflTs coming at the fame 
and wiAout a.iy valuable confideration for futh conveyance. 

That fuch agreement being entred into by tlie dclcndants, 
Southeote dill atcoidnigly convey the freehold and copyhold 
eftates to Mot eland, 111 fee by fome deei^ but were never duly 
regiftredas the a£l: of pailiament requires. 

That Southi-ote was in fo great a hurry to convey thefe eftates, 
that Acy ucrc even conveyed before Moreland ever faw the 
eftate, or had any eftimate made of the fame, and Ac convey¬ 
ance was complealed before the plaintiffs had any account of 
Wmif e/fs death, and therefore they could not have made any 
entry upon the eftates, or have given any notice of their claim. 

That from the death of Wtmf ed to the execution of the con¬ 
veyance to Moreland was only nine days, during which time Ae 
defendant Southeote uevtr entred upon, or was in Ac a^ual pof- 
feftionof Acfe eftates, or appeared amongft Ac tenants after the 
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' • ?miu!r,r' Winijrtd to the time of the fale, or ever received any nSo- 

ney on account of the rents thereof, after her death till fuch fale. 

That the defendant Soutbcote could not be looked on as the 
reputed owner of thefc eftates, never having been in poifeflion 
thereof} and as the fame was conveyed to Moreland^ under fuch 
drcumftances, and in a fraudulent manner, and without a con- 
fideration bond fide paid; and the plaintiff* being intitled as 
afotefaid, they filed their bill the of November 1749, and 
prayed that Moreland may be decreed to reeenvey thefe efiates to the 
plaintiffs, and that he and the defendant Soutbcote may account 
for the rents and profits. 

As to fo much of the plaintiff’s bill as feeks to compel the 
defendant Moreland to fet forth, or difcover whether Winifred 
Soutbcote did, at any time during her life, profefs the popilh re¬ 
ligion } or which fecks to compel this defendant to fet forth or 
difcover, whether the other defendant Edmund Soutbcote did, at 
or at any time before his conveyance and furrender to this de¬ 
fendant, of the freehold and copyhold effates in the complain* 
ant’s bill, and herein after particulaily mentioned, prefefe the 
popijh religion, or which fecks to compel this defendant to rc- 
convey all or any part of fuch freehold or copyhold eftates 
to the complainants, or whub feeks to compel this, defiudant 
to difiowr any of his title detJs, or writings relating to the 
faid efiates, or any p^it thcif. This defendant doth plead in 
bar, and for plea faith, that by an aft of parliament made in 
the nth and 12th years of the reign of hU late Majcfty King 
JFilliam the Thiid, intitled. An ad for the further preventing 
the growth of popery, it was enaflcd, That if any peifon 
** educated in the popifli religion, or profefling the fame, ftioiild 
“ not, within fiA nmiiths after he ftiould attain tlie age of 18 years, 
** take the oaths of allej,iance and fuprcmacy, and alfo fub- 
“ icribc the dcclaraMo.i espreffed in an art of parliament made 
ill the I3t]i«’' ai of King Cbaths the Second, every futh ptifon 
•“ lliould, in refpert of him or liorfelf, and to or in rtipert of 
** any of his oi h. c 1 or pofterity, be difablcd, and made 
I 53 ° J ** incapable to ii hetit or take by defrent, divtfe, oi lin<it..tion 
in podlfil /i-’f foil, or icmaindci, any lands, tenements 
*' or heicditami iits, viitlrn phe kingdom of England, Sic. and 
that di,ring tit liji of Jinh peifn, or until heorfhe Jbould take tie 
oaths, ct/idmalt and ripint iht/aid diclaration, the next ofhscr 
“ her kindred, « hu Jl\.Jd L' a pi stefiant, fi^ould have and i ujoy the 
faid lands, &c. n that hang accountable for the pnfits by him, 
vr her, i eceiv. d dtr irg fveh enjoyment.” 

And this defendant tor further pica faith, Edmund Soutbcote 
being, or claiming to be feifed in fee, of and in the feveral free^ 
hold raeffuages, lands, and hereditaments hi rein after mentioned, 
and to be alfo feifed and well intitled to him and his heirs, ac¬ 
cording to the cuftom of the manor of Walton in the county of 
NerthumptuH, in divers copyhold meftiiagcs, and alfo being or 
claiming to be poflefled of, and well intitled to, feveral leafchold 
meffuages for the remainder tlien to come and unexpired, of ^ 
((rm pf ^ears granted by the depn and chapter of Peterborough, 



and being in a^ual poiTeifion of the fald freehold, copyhold, and 
leafehold eftates, he did, in the month of Ap-tl 1749, apply to 
this defendant, and propofe to fell all the faid freehold, copy- 
hold, and leafehold eflates, and all his right, title, and intcreil 
therein to this defendant, for the fum of 4^00/. which he then 
declared was, in his judgment, the real value of the faid eftates; 
but at the fame time agreed, tliat if upon a furtlier view and va¬ 
luation 4500/. fliould appear to exceed the real and jud: value 
thereof, he would return fuch over*valuation money, or make 
an allowance to this defendant for tha fame; and af'-cr taking 
fotnc (liort time to coufider, the defendant did agree to the 
propofal, and that he would, upon executing the conveyances, 
pay to Southute 100/. in part, and give him a bond for the pay¬ 
ment of 4400/. refidue thereof, wiili itucrcft, after the rate of 
3/. I or. per end, per ann. and SvHhote in two or three days 
afterwards, being fully fatished of this defendant’s ability to 
pay 4400/. did agree to accept fuch bond, and by inrientures of 
Icafe and releafe, dated the 14th and i(;th diysof April 1749, 
and duly inrollcd in the court of Common Pleas, between Rd- 
tmml Southcote of the one part, and this dv-fendant of the other 
part, in confider.ition of 4500/. mentioned to be paid, or fe- 
iured to,be paid to ld..i the faid h Wuml Sout^ ofe by this de¬ 
fendant, he the (aid 1 inriml Sov/A <;/■ did give, grant, hirgain, 
fell, iileafe, and coiuey unto thU dcfcnlaiit, his huts and 
aflign-., all tint tajiital or thitf nnnfion-lioufc with the appur¬ 
tenances, fituatc, tTe. at IVatton aforefuJ, then in the tenure and 
occupation of the faic' Edmund Southcottf and all other the lands, 
(j't. therein mentioned, 21? hold the fame unto and to the nfc of 
this d( feiuhnt, his heiis and afligns foi ever; and for the ronfide- 
ration aforefaid, he the faid lidiuniid Smt IrcU did allign to this de¬ 
fendant dl and (ingul. r the lands and ten* m**nts of ’ im the 
fjid li > 'i\ud Seufl'toftt in the county of Nji thumpi' by kife 
of the dean and thipUr of to,hold f’n fime 

to this defen lant, hi> executors, admuiiftratois, and adigns, 
for the icmiin Itr of i t'rm of v’lrs, whitlj vms then to come 
and unexphed ; and for t)ic coih'uLi ttioii aunclnd, he the <aid 
EAm, I SvdJi-of’ lid, by i.ihiituie ofrcl'ifc, rov* lant with 
this defendant, th .t he and his he.rs, would, \"ith convenient 
fpecd. Well and fudiciendy fuirendcr all Ills toyphold lands to 
this defeiula’it and his hi*irs. 

And thi. defendant foi further pkn faith, that the faid EJ^ 
ni’/nd SautkM did, on or about the tird oiMiy 1740, duly fur- 
render out of court into the hands of the lord of the m inor of 
jratloii, by the hands of the fteward, all the eopylndd eftates ; 
and thio defend int was ifterwaids duly adnilttod tuniit/o heU 
the fime, to this defend int, his heirs and alhgi. fir ever. 

And this defendant for farther pka faith, that, at or before 
the time of the cxerutiun of the !e *fe and n k ife, In* the faid 
Rduund SjUlKstJ delivereil to this defendant the title deeds, 
and writings, relating to t!je fai«l eflates; and this defendant 
tlie time oi the execution of tlic laid indentures, did really 

and 


Raixisoii 

SooTMftVS* 


[ J 



ISI 

nUskttow 0k 
9tVT»cojetk 


I 53* } 


Ipapffb 

and adluallf pay and deliver to the faid Southeoitt a bank note 
for loo/. in pare of the conGderation money, and this defendant 
at the fame time entered into fuch bond as was before agreed 
upon. 

And dus defendant for farther plea faith, that, in the begin¬ 
ning of the month of 1749, he entered upon and took pof- 
felBon of all the faid eftates; and the faid Edmund Seutkote and 
the tenants attorned to this defendant, and he hath e\er fince 
been in the polTeflion of the faid eftate, and intiticd to re¬ 
ceive fo much of the rents and profits as became due fince Lady-^ 

Jrtyi749. 

And the defendant afterwards took a view, and made inquiry 
into the value of the faid eftates, and upon futh view and in¬ 
quiry found that they had been greatly over-valued, and in¬ 
formed the faid Edmund Southioie thereof, and iniifted that a 
very confiderable abatement fhould be made him in refpeft of 
fuch over-valuation out of the faid 450c/. and Southcote, being fa- 
tisfiedthey were not worth more than 3500 /• did agree to abate 
or allow to the defendant 1000/. out of the principal money 
fecured by the faid bond, and accordingly by deed poll, in- 
dorfed on the faid indenture of releafe, dated the 25th of No 
vember 1749* it was declared and agreed between the faid Ed” 
mund and tliis defendant, that 1000/. fiiould be abated 

in refpe^ of the deficiency in value of the faid efiates, and that 
the fold Edmund Sotithcote Ihould, by an indorfement on the 
bond give a difcharge to this defendant for 1000/. part of the 
money thereby fctuied, and did agree that the faid bond 
ihould remain a iccurity for the 3400 /. and interell, and no 
moic. 

And thij defendant, for fuithet plea, faith, that the faid 
3 §00 /. paid and fccurcd to be paid by this defendant to the faid 
SoutheoUi for the purchafe of the faid feveral freehold, copy- 
hold, and kafehdld ellates, was a full and valuable confideration 
foV the purchafe of all the faid eftates; all which matters and 
things this defendant dotli plead to fo much and fuch part of 
the complainant's bill as aforefaid, and demands judgment, 
whether he ought to be compelled to make any further or other 
anfwer. 

By way of anfwer, the defendant Moreland infilled, that he had 
not any iuumacy u ah. Cf any pnrticulai fnendfhip for, Edmund 
SoatlkSte^ boiore the time of making the contra^, but that the 
purchafe was fair and open, and made bond fide^ and not colour¬ 
able or merely to ferve the defigns of Edmund Southcote^ nor did 
Edmund SouiAeotc ever apply to him, to take or permit any con¬ 
veyance whatfoever, of all or any part of the eftates in truft for 
tlie faid Edmund Souiicote, or upon any truft or confidence 
whatfoever, without paying a full and valuable confideration for 
the fame j nor was tlie conveyance made in truft for Edmund 
^thcotet or in 01 upon any other truft or confidence} nor was 
any kind of agreement at any time made or entered into, by or 
between tlus defendant and the faid Edipund Swtbcote^ concern- 



si* 

ing the fald eftates, upon any fuch truft or confidence^ or vkh s««tbcm« 4 
any kind of fecret or fraudulent deiign whatfoever. 

And that Edmund Southcote^ at me time of the fale of thefe 
efiateS) and for a confiderable time before* was in the oc^pa* 
tion of all the eftates at Watton in the county of Northampton, 
and dcfiring the defendant to permit him to continue in the 
occupation thereof as tenant to this defendant* it was there¬ 
upon agreed between the £aid Edmund Sotitbcete and thib defend¬ 
ant that the faid Edmund Southeete fhould hold and enjoy the 
fame from Lady~dav then laft, for four years (it being cullom- 
ary there to let lands from four years to four years), at the clear 
yearly rent of 90 /. and the faid Edmund Soutbcole hath ever fince 
been in the occupation of all the efiate at Watton under the 
agreement, but hath not paid the yearly rent of 90/. to this 
defendant, to whom this defendant being indebted as aforefaid, 
this defendant hath not required payment thereof. 

And that the reft of the eftates purchaled by this defendant 
are freehold and lie in Lmcolnjbtre, and at the time of hispurchafe 
u as of the yearly value of 86 /. 15 s, and is now rented at that 
rent. And tliat Edmund Southcote was at the time of the con- 
traff, and had fiom the death of JVimfted been, the reputed 
owner of. the fiid eftates, which this defendant purchafed as 
aforefaid} and that this defendant doth now, and at the time 
of making the purchafe, and at all times hath profefled the pro- 
teftant religion, and that he purchafed the laid eftates merely 
and for his ovin benefit. 

And that the complainants had not, before the time uhen the 
defendant purchafed the fnd eftates, recovered, nor hath fince 
recovered the faid eftate, nor had the complainants given any 
notice whatloevcr to this defendant, before the filing of the 
bill, of any claim or title thereto, for or by realon of ai.^ kind of 
difability or incapacity, or otherwife howfoever; neither iiad the 
complainants then, or at any time fince, entred any tlaiii. to the 
faid eftates in open court, at the general feflions of the peace fur 
the county, iiding, or dnifion wherein any of die faid eftates lie, 
though the compl .inants might have had itnmedntc notice of 
the death of Wuified Soathtote, the having been long ill. 

And this defendant admits he did not lee the f tid eftates be¬ 
fore his puichalc thcicol, but relied on the declaration and agree¬ 
ment of the other defendant. 


Mr. Solicitor General for the defendant Moreland.* "Mr. Umug, 

The queftion is, Whether Wmifred the wife was, or the de- [ j ] 
fendant Southeoh lumfclf, a papift or perfon profelTuig the poptlh 
itiigion, and if tins be a bar to me plaiiitilT’s having adilcovcry, 
or the relief prayed. 

The bill IS not brought by a proteftant nc\t of kin, but by 
the plaintiiF limply as heir at liw of Wtn ft '/, and thereby in- 
titled to take the lands by defeent, and ft.ites there is a bar in 
his V lyi foi in confideration of a marriage of Wintfnd with the 

defendant 




4 cfendant SoutieoU, both the freehold and copjrhold lands were 
•aancPT*. on Soiakcete for life, and the* wife for life, and to the 

heirs of their two bodies, and to the furvivor in fee} but, in 
order to remove this bar and to fct afide the conveyance, 
charges at the time of the fettlement (lie was a papift, and he 
alfo oue, and is fo now, and being intitled to the fee on furvi- 
vorlhlp, the fettlement is void. 

That Smthcote, confcious of this, looked out for a protcftant 
purchafer, the defendant Martland^ but did not give any con- 
lideration, or at lead a valuable confideration, and that it was 
a fraudulent tranfa^ion to defeat the piaintiflii, and then Fore 
pray a reconveyance of the freehold and copyhold lands fo pre¬ 
tended to be fold. 

The principal qurdion is, Whether Soutbeoff, felling fo foon 
after the death of Wtmfred, can be faid to be fuch a viJtbU owner 
as within the meaning of the aid of parliament of the 3 Geo, 
cap. 18. could convey to a protedant upon a purchafe. 

The defendant Moreland infids that SouthcoU was in pofleflion 
of thefe edates a twelvemonth before JFtm/reePs death, and in 
pofleflion alfo from her death till he fold. 

That the plaintiffs never put in any claim at the court of fcf- 
Cons in the county where the lands lie, within a twelvemonth * 
after WhufretTs death. 

The quedion then is. Whether he has put in a good plea to the 
difeovery. 

The bill is brought by the plaintiff Elizahetb as an heir at law 
in general, to have a difeovery of a difability or incapacity in 
fome perfon under whom Moreland derives, on this ground only, 
that there is a flaw in his title, arifing from this incapacity. 

Whether the conveyance from Sonthcote'to Moreland is a good 
conveyance, is a mere legal quedion. 

It IS clearly fettled now, that no perfon is obliged to make 
a difeovery, v hiph will fubjcA hiinfelf to a difiibility under thefe 
a$s, as, for infmcct would make iiim liable to be piofecuted as 
apapid. 

I (hall cite a cafe to (hew the fame rule will hold in favour of 
a purchafer under papids. Smitb v. Read (i), before I^ord 
Chancellor HatdwLle in 1736, (reported in Ftnerand Bacon*s 
Abridgments), It is laid down there, this a£l; mud be confidcred 
as a penal law, and there is no one indance, faid the court, where 
a perfon has been obliged A> difcover, whether he purebafed under 
a pap'll. 

f e-iA 1 Chief Baron 

I 534 J Cemyn/s RepertSt 661, 

. This is a fad: to be made out in evidence at law, and as the 

rule of law is Nemo tenetur pindere feipfimt fo upon the equity 
of that rule, no perfon here (hall be obliged to difcover what will 
fubje£t lum to a penalty, or any thing in the nature of a pe« 
nalty* 
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Lord Chancellor s Tou have not pleaded m bar to die difcovety 
of thia matter only* bat to the difcorery alfo of title deeds* 

Mr, Solicitor General : Tlie bill does not go at all upon the 
title deeds, for it does not charge title deeds under former fettle- 
ments, where there arc intails. 

I am allowed, to fuppofe every word in the plea to be true, 
becaufe the plaintilFs may reply to a plea, as it is in nature of an 
anfwcr and falfify; then whether it is not a good bar to difcovery 
and relief, depends on the con(tru£l:ion of the ftatute of the 
3 Geo. cap, 18. 

The end of the ftatute of the 11 Ssf 1 2 Will. 3. cap. 4. to pre¬ 
vent papifts having latided property, does not rellrain them 
from felling, but invites them to change their property, and 
turn it into money; and, to make this act more cfleftual, the 
3 Gre. cnafts, “ That no fale for a full and valuable con- 
** fideration of any manors, or of any intereft therein by 
any perfon being reputed owner, or in the poflellion or rc- 
ccipt of the rents or profits thereof, heretofore made, or here- 
“ after to be made, to or for any proteftant purchafer, and 
merely and only for the benefit of proteftants, Hiall be avoided 
** or impeached, for or by reafoii or upon pretence of any of- 
.<* the difabilitics or incapacities in the faid aAs incurred, or fup- 
“ pofed £0 be incurred, by any of the perfons making or joining 
in fuch fale, or by any other perfon from or through whom 
“ the title to fuch manors, &r. is or ihall be derived, unlefsy 
** before fuch fale^ the perfon intitled to take advantage ef fuch dif 
“ ability or incapacity^ fiall Ijave recoveredfuch manors by reafon of 
** fuch difilility or incapacity^ and have entred fuch claim in open 
court, at the gcfierul fejjions of the peace for tin county. &c. 
wherein fuch manors lie or nrife. and bona fide and with due 
** diligence purfuedhis remedy in a proper court of jujiicej.r the >y- 
** covery thereof.*' 

Averred by the plea, that the plaintiffs had not before the time 
when the defendant purchafed the faid eilates recovered,uor hath 
fince recovered the fame. 

Nor have they given notice of any claim before the filing of 
the hill. 

Nor have they entered any claim at the quarter feffions. 

So that the faving claufe is out of the cafe, and muff; reft in- 
tirely upon this being or not being a truft, diat is, Whether a 
puTchafe merely for the benefit of n prtitcftaut purchafer, or a 
truft for Southcote. 

'Uht* legiffaturc meant to encourage the papift to fell as fall as " 
he could, that, before the proteftant could put in his claim, he 
might get rid of his eftate out of liand ; therefore thofe parts of 
the bill, fuggefting a precipitate falo, and diat there was no re- 533 1 
gular furvey, are immaterial. >' 

I am at liberty under this aA, for argument fake, to admit 
Moreland knew him to be a papift, for it is no flaw in the-title: 

The words of the ail indeed are fr a full and valuaUe confdera- 
tlon, but if Moreland ffiould have bought for one year’s purchafe 
lels than 011.1163 in tlic neighbourhood fell for^ it would not upon 

account 
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b account of thefe words make it void; m a cafe of Wiflgpofe r« 
* -Mtaret before ytur Lor^ip, this point was fettled. 

The annual value is 263 /• as charged by the plaintiff's bill, 
and that the eftute is part freehold, part copyhold, and part leafe- 
hold. 

But it is inliflied by the defendant Morelattdf the annual value 
hbut 175/. and that 3500/. was paid for it, and has fworn it 
was abfolutely a purchafe for his own benefit, and no trull. 

I allow Southcote fold on purpofc to prevent a proteftant claim, 
for the aft itfelf encourages papiffs to fell *, but if felling a po- 
pilli cllate a year and a half under value, fuppofing it was lo, 
was to defeat this purclufc, it would be attended with this bad 
confequence, that it would efieftually dtfeourage proteftants 
from pm chafing. 

Mr. Hojkms of the faitie fide argued, that Smith v. Read was 
a weaker cafe than the prefent, for the defendant there was a 
ctevifee under the will of one Mrs. Pat/;r, who was charged to 
be a papift, and therefore could not devife, and Mrs. Read was 
only a volunteer as claiming under a will. 

The plea covers the title deeds in general, but it is not a plea 
to the dilcoveiy of conveyances to the defendant Moreland him- 
fclfi he Ins fworn too, in the very words of the aft, that he 
paid, or fccmed to be paid, a fum of money as for a full and va- 
lunhle to ifidttatMiy and the only reafon why no fum of money 
huh bwcn paid fince, is the bringing of this bill. 

Let a pipifl: come to an cilatc by purch’fe, or by devife, he 
never could Jifpofc of it to any other peifon, becaufe he could 
not make a title, and theicfore this aft ot p n!i iment of the 3 
tap. 18. cime in aid of the ftatuteot the 11 (s’ 12 Will. 3. and 
is a very uietul one for tlie publick, and if SouthcAe was a vifi- 
blc owner of the effates, then Moteland is clearly within the aft, 
for he bought of a papiff in fuch a fituition as i» deferibed iheie} 
and confidcung the whole nature of the cflatc, twenty years 
pm chafe, at which xitz Mcnland paid, is a full and valuable 
confideration. 

Lord Chant ellJij before the counftl went on for the plalntifTi, 
alked 11 they could dillinguiih diiscafe from Smith v. Rtad\ for 
if they could not, he would not difier from himfclf, and faid, 
that whether the point of collufion between the two defendants 
comes out to be faft or not, he ought not to compel Moteland to 
difcover what would defeat his title. 

The diftiuftion between this and the cafe of Smith v. Ready as 
taken by phintlfi's counfel is, that in thet cafe there was a bill 
barely to difcovcr vvhetlier the devifor was a papift, and capable 
of devifiiig, therefore the defendant Riady by difcoveimg that 
Mrs. Paine the tcftatrix was a papift, w’ouid 1 ave fubjefted hcr- 
felf to a forfwiture, beciufe of a difabillty in the devifor; but 
here the defendant Muidand may fafcly difcover that the vendor 
SuitluAe w'as a pipl'k* and yet not forfeit, for the aft of parli^. 
meiit proufts h.m, as bvLng a pntejlant purelnfr fiom a pipift. 



Lord Chancellor faid, he thought there wai a ^ 

tween the two cafesj and bid the counfi^ for the plaintifis 
go on. 

Mr. Noel for die plaintifl^. 

The defendant has not paid one farthing of the pur- 

chifemoney, except too/, at firll, appears to be ftxll 

in poflellion, for it is not pretended that any rent has erer been 
paid to Moreland. 

He infifts that he is a purchafer under the a£t of parliament 
made in the third year of the late king. 

That a£t was never made to protodt fuch a purchafer, for It 
is impoflible Southcate could be the reputed owner in fo fhort a 
time as eight or nine days after the death of his wife, and there* 
fore no perfon, who might have a clmm upon this eftite, could in 
that time give the notice required by the ihitutc, and fuch a popilh 
vendor mull not only be ike vtfible and reputed owner of the 
eilate, but mud alfo be in die auual receipt of the rents and pro* 
fits of fuch eilate. 

* Mr. Clftrhe of die fame fide. 

The ground fuch a plea goes upon is, the defendant’s fubjefl- 
ing himfclf to a penalty, and the cafe of Smith v. Read turned al* 
together upon this; the difeovery here could not dirc£lly, or in* 
diredly, fubje.^ the defendant Msrelundxa a penalty, and there* 
fore is not within that cafe. 

The 3 1, cap, i8. fe£l, 4. plainly fuppofes the perfon fell* 

ing to be under fuch an incapacity, as is within the 11 12 JFi//. 

or any other of the recited aQs. 

Southcate and Moreland lived a hundred miles dillant, the one 
in Kenti the other in NorthamptanJhne\ it is dated by the b.ll, diat 
Southcate was an intire dranger to Moreland^ and the purchafer 
does not pretend there was any furvey before he bought, nor diat 
he or any agent for him eser faw it. 

Suppofe it was a plea ef a purchafs for a valuable conftderathu 
without notice^ he could not pollibly protcA himfclf under fuch a 
plea, but for money a£lually paid, feturity to be paid is not fuf* 
ficient, and the plea would have beenjpver-ruled} independent 
therefore of the vendor’s being a papid, the defendant here 
could not fupport his pica, being money only fecured to he paid j 
and on the circumllanccs of the prefent cafe, as Moreland has 
never had any poflellion, or ever received any rents, and as 
Southcate is dill tlie owner, he cculd not, on fuch 1 plea' of a 
purchafer without notice, to a bill brought by any perfon ftand* 
sng in the place of Soutbeotet lupport fuch a plea. 

Mr. Evans of the fame fide. £ 537 3 

The fifth claufe of the 3 Geo, i. (which recites a part of the 
zi Cs* 12 ^t/l. 3. and ena^s^ that the recited part of the faid 
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■*» ad of parliament ihall hot be hereby altered or repealed, but did 
** fame fliall be and remain in full force, as if this ad had never 
been made) ihews clearly it was not intended to give any ad¬ 
vantages to papillb, or to alter the difabllng flatutes, becaufb 
here is an exprcfs faving to thofe ftatutes, and therefore is mere¬ 
ly an interpofition in favour of the protedant purchafers. 

In the cafe of Jones v, Meredith^ there was a pica and demurrer 
by a mortgagee, and both over-ruled} and for this very reafon, 
becaufc fuch a difeovery could not prejudice him, the fame rea- 
foning will hold in the prefent bafe, the difeovery will not fub- 
jed the defendant Moreland to a forfeiture. 

If there is a private truft for the beneht of a papift, it is clearly 
not within the meaning of the act of pailiamcnt, and ftrip this 
safe of the defendant's oatli, and nothing can be llronger to (hew 
this is a trull \ here is no tranfmutation of poilelTioii, the pur- 
chafe money not to be paid till 1752, by which time they would 
be able to judge whether the proteftant heir would put in his 
claim, a fccurity only to be given for the purchafe money, a fc- 
curity too, the intcrell of which is equal, as near as can be cal¬ 
culated, to the rents of the eftate. Monland put in polTeflion, 
that he may fet oil tlie rents againd the intcrell due on lus boud- 
and if fuch a cafe fo circunillanccd Ihould prevail, it would great- 
y cncomage fchtmes to evade this a£l of pailiamcnt. * 

Mr. Solicitor General's reply. 

It is very odd to fay that a volunteer from a papid (hould 
protefl himfilf with fuch a plea, and yet a perfon under a 
more fav out able hj,ht, a purchafer for a valuable confdiraimy 
fiiall not. 

The allowing the plea docs not preclude then from rcpl)ing, 
and impcaching the truth of it, and then the court can determine, 
on the evidence of both fidcs, whether Somhote was a papid or 
not? nor does this preclude them from going into evidence at 
Jaw, upon an tje^ment to Ihew he is a papid, ?nd fuppofe it 
Ihculd er me out time he was not a papid, then why iliould the 
phiintiff eomj «’l a dileovciy which he may obtain at law? 

This cafe difltrs fiom tlie common cafe of purchifers, becaufc, 
the moment theed.ite is fold, the papid has no lien upon it/cr 
thepurJaf , and therefore is not w ithin the rule they com- 
paied it to, of a plea ctf a purchafer for a valuable mfideraiiotti 
without notice. 

Lord Chancellor: The rule is, that penal laws arc not to be 
con drued according to lulcs of equity, and if I diould allow 
this plea gcnenily, it would intirely overturn tl'c intention and 
edea of the act of paihament made in tlic 3 Geo. i. for the 
confequence wmuld be, a contra^, might be fo made and con* 
tilved, that if there fliould be no litigation within the time, that 
then it d tuld be a trufi only for th faptjl ; but if a controvetfy 
between the r' puted owner, and protedant next of kin, then it 
Uioulu be deemed an alfLfe put thofe* 
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That ruUi of a man’a not fubje£Hng himfelf by fudi a ^f- ^ 

covery to a penaltyi is laid down out of great teniaeniefs* »nd *’ ' 

tho court will not break in upon it* unlefs there is a good 
foundation. 

There hardly can come a cafe before the court liable to more 
fufpicion than the picfcnt, as to the fairnefs of the purchafe. 

Here is a perfon, u ho has no title to the inheritance of the 
eftate till aftdr tlie death of the wile, boeaufe the limitation is to 
the furvivor and their heirs : On the 6th of April 1749J Mrs. 

Southiote dies; in nine days after, in which it is very difficult to 
acquit e a teputed vwnerptp^ a fale is made to the defendant 
Alonlandf without any knowledge of the eflatc in the pur* 
chafer, or previous treaty, the contra£^ for 4500/. and only 
loo/. paid then, by delivering of a bank note, and a mere 
pc1fon.1l fecutity of a bond to pay the relidue in a year’s time; 
no mortgage taken of the eflate, not fo much ns a furety joined 
V. nil 2 l 3 i (land in the bond ; can any thing appear more colour* 
able? Did any wife or prudent man ever fell his real eftate for 
4500/. and take only a bond in payment? 

Afterwards a fubfequent tianfadiion paffed, .and the purchafe 
money reduced from 4500/. to 3500/. which (hews that the 
parlies lumped it before; it is faid this is a circumllance which 
gives greitcif^crcdit to the purchafe; I think not at all, but the 
tiue leaion wa<;, they found the confideration was greatly above 
the value, and concluded that might be an imputation on the 
fairnefs of the tranfa£lion, and therefore an abatement is made 
of 1000/. merely to take off the force of that objefbion. An¬ 
other fufptclous circumllance is Morehn^^ granting a leafe im¬ 
mediately upon his purchafe of thefe eQates to Soidbcote for the 
term of four years* 

'rhis is not a pita of a purchafe for a valuable conj, ^tra- 
tun without mtuet and if it had, would not have done, bccaufe 
you mufl: ple.id it was a purchafe fev a valuable confide i a* 
tioii without notice, upon money aSlually paid, or elfe you are . 
not hurt. 

The plea here ronfifls of two parts. 

tjl, A plea of the flatute of 11 b* I 2 ^//. 3. cap, 4. fB. 4, 

idly. Of the ftatute of the 3 Geo, t, cap. i^, fh, 4. 

It is not pretended the defendant Moreland is a papiff himfelf, 
theiefore no penalty could fall upon him on that account, but yet 
he infi(ls,*iflie Ihould difemer tlic perfon lihderwhomhe bought 
was a papift. It would defeat his title. 

To be fure in geiieial, by the determination in the cafe of Aievifeefnms 
Smiti^v, Read (i), (which was heard the i8th of March 1736, byrwfoo 
and not in Trtn, term 1737, the books which take notice of it, which «wU*»u 
being miftaken as to the time), it is fettled wheie there is a plea uchttpooliim 
of a title derived voluntarily, or by a devife from a papift, and not 
(uggefted to be a colourable tiuft, that by reafon of the p(nal 

it iiatMqip4,n«4 
to diftpOTcr, whttbw die diviCir wu » ptpill. 


(t) 3 Bac. Ah. 799 ante 516. 

N a 


tavr 


VoL. I. 



Atcaoua 
ikill na be 
flUigut t» dif> 
<ttee/«wJut M9 
^bbfcA hiato 
«|b>Uyt 0et 


which would attach upon him, from the incapicitv in the 
\ * devifor to derife, the defendant (hall not he compelled to difco- 

ver, whether the perfon under whonj Lc cL iir<! i» a pa^ ill, 
Thedifttn<flion taken by die phnuilTb cju* le! n the pi (Cent 
cafe, and which they mlilt makes the dilferenct from otl ci cj1c% 
is, that Mot eland has not pleaded himfelf i d'^ylfee, or volunttcr 
from 4 paptft, but apurchafer iora-aluahleconftdttatm fiom die 
defendant ScuthnUt and that there a'^e not iil t|ie averments 
here, u hich bring him within tl>e protecUon ot the lUitutc of 
the 3 G »• I. 

'rhere is, no doubt, a plain difl:m£lion between the cafes ; 
but I am of opinion (lill he is not obliged to dii«.ovcr whether 
Bouthcoie wa a papiil, for a purc’iafer is not to be I urt by iny 
difeovery, as here, for indance, where he might fuller a lofs by 
a penal law, and though the averments of the plea are, that the 
plointidT had not given notice of his claim, and tbiened other 
cenunonies required by the ftatute, yet it may be difproicd, 
and come out contrary to the averments of the plea, and if it 
(hould appear in evtifence, that the pbmiift his mii'e hi, tlain 
with due diligence, and as fbon as he hid any i ot'cc thereof; 
then if the defendant Maeland was to ni tkc a dilcoicry, that tlie 
perfon under whom he purchalcd v i<- a p^p 11, he would uvci- 
turn liis conveyance, and though he has lOually p^id p rt of the 
pufchafe money, lie nevet could get it h>cL again, for t^a law 
irakes fachconvcyaiice void, a papid not being c ipahleof con- 
vryiitg, and the IteV might recover m an tjcftnient. 

fhe rule of law is, thata mui Qial! not be obliged todifcovcr 
what mofj fubjed him to a penalty, not what wujl only (i}, and 
though upon the particular cncunrift-'iiceo of the calc, it might 
not poiSbly create a Corfcittire, as it does not ipjK ir at prefent 
with certainty, whether fuch a difeovery would cie ue i foi- 
feiture, yet eventually it may do fo \ and tncrcfi »c w ith regaid to 
fe much of *the pica as relies upon tlic llatutk. ui tlic j i 12 
fTeil* 3« it ought to be allowed. 

As a plea may be fcpaiated a), I im at liberty to apply it to 
die different parts of the defence; The nc\t qa,fi:ion tlutcfoie 
will be as to the other part which obliges the defendant to dii. 
cover his title deeds. 

X am of opinion there is no ground to allow the pica here, 
either as to the’ difeovf ry or rcltefe 

Bmfwitd 9 , SdwtHf ftfif 3 
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Mmland has not pleaded himfelf a pureht^if pr a Dedaahk 
tonRderation mtkeu$ mtiftt .snd dierefoit there is no pretence for 
this part of the plea, efpecially as it eoes to the difcoverf of that 
very fettlement by whioi it is averred the heir at law is barred, 
and every ieir at law has a right to inquire by what means, and 
under wW deed he is diiinherited* 

The next confideration as to the relief, Though an heir at 
law is not intitled to come into this court upon an ejefiment bifi 
. for poiTcflion, yet he is intitled to come here, to remove terms 
out of the way, which would otherwife prevent his recovering 
pofleflion at law j and has alfo a right to another relief before he 
has eftabliflicd his title, namely, that the deeds and writings 
may be produced and lodged in proper hands for his ihfpedion, 
and therefore the plea fhould not be allowed as to the relief pray¬ 
ed in this rcfpe£l. 

Upon the whole, I am of opinion that the plea ought to be 
allowed, as to the difcovery fought by the bill, Whether Winim 
fnd or Edmund Southnte were not papifts, or perfons profelling 
the popiih religion i but as to all other parts of the plea, it muft 
be ovci -ruled (i }• 
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(i) Rtg. Lth. A. 1750. fol. 6i]6. are enabled to take lands, tenements, 
But by the ftatute 18 Geo. 3. e. 60. pom or hereditaments by Umi^ 

pffls (taking the oath tberetu prefaibed) tatitn or pmehqfit. 
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CAP. Lxxxrv. 

patron. 

Ex part* Mejmot* 

Ftde titk Bankn^tf under the Divt/tm^ Who are hahte t* 

Bankruptcy* 


CAP. LXX5CV. 

pactfe0. 

Fidt title Bill* 


CAP. LXXXVI. 

patdt(on. 


lb Miry Ireland, foie Executrix and Refiduary Le* 1 
>7]9* gatee of Mary Ingram^ her Auntj j 

* Sufan RtttU and OthcTs» , Defendanta. 


Cdei<6* *^^MEZ Jachf9n,*ikt plaintiff JWiiry’s grandfather, being 
5 * Jf intitled to the rcrerfion m fee of certain copyhold lands, 
lurrendcred the fame to himfelf for life, to his wife for life, 
and, after the death of the furvivor, to his own right heirs; 
^ tenant for life ^ied foon after, and Janus the rcverfioner 
left a widow and two daughters, Mary and &ufan, who, upon 
^ , the death of thetr mother, were admitted as co-heirs of Jams, 

and the lord of the manor did, in confideration of 40 /. en- 
**“* convey the famc’to ifiary and Su/an Jaci/en, their 
vdOu^l^* and afligns for evmr; Mary intermarried with Tkemae 
^^***2;. Jagraatf and Su/an, the plaintiFsmother, with William Rittle, 
utd haring niade no partition <ff the faid premiffes before dieir 
intermarriage, Thomas Ltgram and William Rittle, the huibands 
^ ^ St/an, by a mutual agreemeht in i68fi, made a 

partition of the udd premiffes between themfelres and the heiri 

aai tin Wrtaf JtSi^ md i*fm. 
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of Mary and Sujhnt by ivKich each of them agreed to take one 
part thereof, which they did, and entered into pofiilfion, and 
Su/an now holds a ihare of the premifles fo dmded by virtue of 
fuch partition, and Mary enjoyed her part till her death (l), • 
and Marfi (hare being, at the time of the partition, fomewhat 
larger tlian Sufan\ in coniideration thereof, Mary paid die 
taxes, and the levies charged upon both. 

Whatnot Ingram died many years iince udthout ilTue, leaving The hulbiiids 
Mary his widow, and, in 1733, William Rittlcf the piaihdff 
Mary's father, died inteftate, leaving the defendant Su/an Riffle Srottsfatagainft ' 
his widow and four children: the bill is brought, among other SeJkmRinUtta , 
things, to confirm thedivifion of the faid eftatc, and that the 
defendant Su/an Riffle may be reftrmned from proceeding at law 

againft the plaintiff to compel a new partition thereof. The •ireeawnt 

oft^ huftanSa 
cuuot bind tht inhetitucc of Uie *wif ek 

Lord Chancellor: Where there has been a long pofleflion ^ parel^tee- 
under an agreement for owelty of partition, this court is ftrongly 
inclined to quiet the enjoyment of fuch eftates, and I was at titionefaionf 
(iriLof opinion to cftabli(h this agreement; but it appears now, 
that it was only an agreement between the two hulbands, which ri^ht»**coa-* 
could by no means bind the inheritance of the wives (2), for the tnft, and ae- 
argument of long enjoyment is of no force here, unlels it had P**^ 

been originally the agreement of the wives, though I do admit be eftabliflied 
a parol agreement of long ftanding, aiknowlulged by all the •>> d»M ««»»«• 
parties to have been tlic aflual agreement, and accordingly put 
in executfoti, will be cilablilhed by this court, uherc it appears 
that die perfons who made fuch agreements had a right to con- 
tra£l, and I will not, at fifty-three years dift.ince, fuffer 'ithcr 
party to controvert the equality of the partition, at the time it 
was made. 

The next confidcraticn is. Whether Alary's Ihare being larger 
than Su/an's at the time the partition was made, will induce the . 
couir to fet it afide. 

Now fuppofing that the agreement was between proper par- ifajoJntaaan^ 
ties, I do not think the objection of a contingent advantage upon equJitr of 
only, to one of the parties upon the partition, is fufiicient to fet **”“*^1 
afide the agreement, for a jointenant upon mvehy of partition ^Mntini^ 
may, if he thinks proper, accept of a contingcnc uncertain ad- uncertain ad-' 
vantage, where one moiety of the lands Ts of fuperior value to 
the other, as in the prefent cafe} Su/an^ who had tlie lefs valua- the land u of 

fnperinr Talw 

to the other, it will not yacato the agreemeiA 

(1) Afin^ in life-time, and after are equal) is diredly contrary to the text 
the death oF her hulband, hy leajt and re- of Liuktun {Ltif./ 257.) and the autho- 
fea/e (as the plaintitf Hates by her bill) rity of his commentator. Co. Lift. 171. 
envtyed her part to the ufe of herfelf a. See Oskeleyr, Smti, dmi. 36S. In 
for life.^ith remainder to the plaintiff tjio cafe oi May v. fftel (Ifar. Co. UtK 
snd^erlreirs. ' 140. o. note 1.) it was held, that a» 

(z) StOldbarn'r Uughett fo/t. %ut\, agreement by an nj^a/jtdntenant coold 
45a. But this dofi^ine, fo far as it re- not fever the jotntenancy. So,a 
htet to partitions (where fuch partitions vol. 480. 




• 

•. ble moiety, by wiy of compenfation or rccoOipence, trn* to pa/ 
wma. whatfoever; and though flic may be difappointed in her 

expedatione from tUs contingency, yet tliatuvill not vacate the 
agreement. 

I 543 ] upon the particUlat circumfl.ance5 of the prcfent cafe, 

I do declare, that though the defendant Sufaa RUtU confcnted, 
in the Hfe«time of her hulband, to hold the pretniflea in quef- 
tion, according to the patfttwn made between him and ^hemas 
Jngra^f yet that flie is not bound by fuch agreement} but as 
flie now fubmits to hold tlie fe\ cral parts of the faid premifles, 
as they have been already held in /nvraltjt I dence that the 
plaintiff, ami the defendant Sujan /{rr/A, do r<*ipe^iveiy hold and 
enjoy the faid fcveral paits of the laid prcmiflc •, ttt fiietahyy and 
that each of tliem do execute conveyances of the refpe^ive 
ihares thereof to the otlicr, according to their refpeftive mterefts 
therein, and that the plaintiff do pay the taxes of the whole 
eftate(i)* 


(t) Reg^LA.A. 1739 fol. 151. 
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CAP. LXXXYIII. 

, pin 9onep. 

tide title Barett and Feme* 



CAP. LXXXIX. 

piantationior. 


Daniel RoherdeaUf an Infant, by hw next Friend, Plaintiff. 

« 

yjm Rous and his Wife, - — -- —— Defendants. 


T H E bill w’as brought for th»; delivery of the poflclTion of 
a moiety of lands in St. Chrijlophers^ and likewife for an 
account of the rents and profits. - « 

'riie defendant demurred to the firft part, for that this court 
has no juiifdidion over lands at St, Qhrijlophtrs, and likewife to 
the account prayed of rents and profits, for that the plaintiff 
hath not fet forth a clear title to them. 

Lvd V.htriiAlo}: As to the firft part of the demurrer, I ap- 
pr^hea I it is very ri'jht, beeaufe this couit has no jurifdi£lion fo 
as to put perfons into poifellion, in a place, where they have 
their «>wn racthodt. on fiuh occafions, to which the party may 
have recourfc ; the piefent bill, therefore, is carrying the jurif- 
didion of this court further than it ever was before, {yide 
the cafe of Angu^ v. Jtr.gu^i I 73 < 5 , before the prefent/.orrf 
C 7 . 7 »;( <?/i j/'.) 

l.md-, in the plantations are no more under the jurifdiflion 
of this couit, than lands \\\ Stothiudf for it only agit in per^ 
J'jiinni. 

The no«t quedlon is, Whether an account of rt "s and 
profits ought to be dbinaiuled before the plaintiff has ellablilhed 
iiir righ^ at law? 

No impe»liinr‘nt is fli-wn to prevent thc^ plaintiff from 
bringing his tjedlmcnt, for he claims a moiety as tenant in 
common. 

As to the general cqtilty, an infant here in may bring 

a Inil for an acc runt of tents and profits againli a perfon who 
keeps poff-fftoJi after the (hath of the infant’s anceftor; and as 
the demurrer is only to the bill, I muft take it for granted, he is 
reliant here in England, 

* Con, after the death of the 

^ The defendant fliould not have demurred for w'ant of juriftfic- 
tioii, for a demurrer is alw.;ys in bar, and goes to tiflpierits of 
the cafe; and therefore it is intornul and improper m that rc- 
fpctT, for he (hould have pleaded to the jurifilidion. 

The delivery of poffeffion m ly be inforced in perfon, which 
was the old way; but the writ of afilfiance to put perfoas in 
poffclGon, as by way of injundiun, is of more modern date (i). 


Cafe 257. 
[ S 44 3 


Thit court hao 
no jurifdifUon 
over Uiidk at 
Su Cbnfio^Ltr'Oi 
and a demurrer 
will lie to a bill 
brought here, 
fbi d lively of 
poirelfioii of 
lands there. 

Lands In the 
j>Un*'ttiona are 
no more under 
tile junidi Aba 
of ihia court, 
than lands Ul 
Saaltni, 


An infant may 
bring a bill wt 
an account of 
leiits and wtr 
Cis, againft a 
purlbn who 
keeps poiTeC. 
infant*, ancefior. 

Demurring foe 
wmtof jurif- 
diAion ia in* 
fumul and im* 
proper{ a de* 
fendanc Ihould 
plead to the 
juriidiAhm. 


(1) See Stiiih v. Hawkiet pejl, 3 vol.275. 
N n 4 


Platt- 



Plantations were originally members of England, and go- 
V. «wt. verned by the laws of jEng/fliirfi and perfons went out originally 
SuSiymTOters to of England, unlefs in fom« regulations and 

of £ Jw, and cuftomsj whlch they have a power of making. 

flibjeatodie 

-Inn therwft unlcts in Ibme cuftomsy which they have e power of making. 

Tlicre have been inftances of plantation cflates being fold 
in this court, and confequently thia court muft have a power 
of inforcing a decree for a falu upon the perfon ordered to 
convey. 

His Lordpip mentioned the cafe of the widow in Pent'/^limia 
and Hamihi^n, where there was an order upon Hamilton to de¬ 
liver poitcfiiun. 

His Losdjhip held Uie demurrer to be infulHcient, and tliere- 
fore ordered the fame to be over-ruled. 


£ ]| CAP. XC. 

Pea. 

Vide title Alien. 

Vide title Anfwers, Pleas, and Demurrers* 
Vide title Papj/l, 

Vide title Fur chafer without Notice, 


CAP. XCI. 

stamhrtht Gth, poHc^ Of Stifueance. 

* 73 f» 

‘ 

Motteux and Others v. the Governor and Company of London 
A durance and others. 

Cafe 258. fliip Eyles, as appears by the bill, late in the Eaf- 

- S.c. ^ViiuzSi. X Jndki Company's fervice, was in 1732 at Bengal, at 

owner employed Mr. ifa/i&Md to infure 
31,7,* this (hip in the London infurance office for 500/. the adventure 

If a policy ot la-thereon to CommenceyrMO her arrival at Fort St* George, and 

continue till the faid (hip, with her ordnance, ap- 
wh*.h i« fhe* par®!* fhould arrive at Xandon, and that it Ihould be lawlui • 
" meqistM i«m or • 

oiauvs* of uu igneaftsat, jr ihaU be made mreeaUc t» die label. 


for 



for the fad (hip, in the ftid voyage, to ftay at any port or 
places without prejudice, and that the fhip was, andi fllould be 
rated at intereft or no intereft, without further account $ in ‘ 

confideradon whereof Halhead paid 15 /. premium, being at the 
rate of 3/. per tent* which was the current premium then, up-* 
on the {hip at and from Fort St. George, and a label of fuch 
agreement was, the 7th of Augi^ i733> entredin a book, and 
fubferibed by Halhead and two of the directors, and the policy 
lliould have been made purfuant thereto i but, upon looking 
into the policy, it appeared, that by a miftake the ppiicy was 
made out dilFcrent from the label, and inftead of the iliip’s be¬ 
ing itifured from the time Ihe fhould arrive at Fort St. George 
as it ought to have been, according to the label, the infurance 
is made by the policy to commence only from the departure of 
the pip from Fsrt St, George to London ; and therefore the Com¬ 
pany infifting, that in regard the fhip was loft in the river of 
Bengal^ and not in her voyage from Fort St. George to London, , 
the pUintilti arc not inlitled to recover on the policy, and 
for this reafoii the plai>.iifls have brought their bill agauA the 
defendants, -the Company, to be paid 500/. with intereft, 
having the ufual abateim nts iii cafe of lofs. 

* The liylet came to Fort George \a. February in her [ 54 ^ 3 
way to England-, but ocing leaky, and in a very bad condition, 
upon the unanimous advice of the governor, council, com¬ 
manders of fliips, tsfe. flte failed for Bengal to be refitted, and 
after being flicaihcd, in her return upon her homeward bound 
voyage, ihe Itruck upon the Engilee fands, and was loft. 

Fividence was read oti the part of the plulntilFs, to prove that 
Bengal yes'-, the moft proper place for Ihips to refit, and that Ihe 
w'ent thither for that rcafon, and that this was a voyage of 
lujcetfity, and not a trading voyage, for flie took nothing on 
board but water, provilion, and ballaft. It was infifted by the 
plaintifTs coimfrl, that though the policy i» that part of it 
which is called the rifqnc, is beginning the adventure from 
and immediately fblleyi'Wg her departure from Fort St, George, yet 
that it comes within the rule in equity, that a conveyance, 
if different from articles, fhall notwithftaiiding be made con¬ 
formable to articles, and no inftaiae that articles have been 
altered to make them fimilar to a fubfequent conveyance; and 
therefore, upon this reafoning, the policy muft be made agree¬ 
able to the original agreement, or minutes, called the label, for 
merchants rely fo much upon the label, that the policy is 
rarely made out in many inftances, unlefs in a cafe of lofs. 

For the defendants, the Company, it was fuid,^ that the 
Eyles did not go dire£l!y to Bengal, but to a place called Maf- 
fapatan, which was not in the proper road, but for the benefit 
of the captain, who ftaid there fix days merely for the fake of 
private trading; that the lofs likewife was not at Fort Si. 

George, or on a voyage from thence to England-, that from 
'Fort 5 ^. George to Bengal is a hazardous voyage; a fiiip might 
fafer make the whole voyage from Fort St. George to England, 


thettffere tuMhbig 'but the ftrongeS neceflttjr co«fd‘ war* 
rant fuch a voyage^ and that it ia impoiTible but thm muft 
be timber enough at Fort,Sr. George^ which is undoubtedly 
' the laigei^ fettkmeut belonging to the Ettfi^lniia Company^ 
to mend a leak, widiout going fueh a dangerous voyage merely 
to reht. 

Lard Chantdlort This is propeiiy a queftion at law, Whether 
it is fttch a lob as is witfiin the terms of the policy. 

The firft oonfiderat'ion is, What was the real agreement f 
idlfy Whether there i» any breach of this agreement, by a 
!ofs within the terms of the policy? 

Now the laM is a memorandum of the agreement, in which 
the material parts of the policy are infected, the mafter’s, the 
ihip’sname, the premium, and the voyage. 

In the laltt the words ate, at andfrom\ this certainly inclndes 
the continuance at Fort St, Geergef and in the fiift part of the 
policy the voyage is deferibed in the fame manner; but in the 
latter, according to the conflant form, it points cut what fliall 
be called the rifquc, and the adventure there is coniined to the 
departure only from Fort St. Gtcrg.C 

It has been contended on the part of the plaintiiTs, that it 
ought to be oonftrued equally the fame, as if the woids at and 
from were a^laully inferted in this part of tlie policy. 

It is pretty difficult to reconcile‘tlie firit part of the policy, 
and the latter; but the kdel makes it very clear, for that coii- 
liders the voyage and the rlfque as the fame, aiul therefore it 
was only the miftake of the clerk, which ought to be leflified 
agreeable to the label, 

As to the fccond queftion, Whether there has been a breach, 
or, in other terms, a lofs, tliis is not fo properly determinable 
in equity. 

Two reafons have been afligned by the phintifi'*s counfel for 
coming Vuo this court: Firf, That the infurance is in tlie 
name of a truftee: if the truftce had refufed the ctflin qre truf 
his name in an a£lion at law, there might.have b<tn fome pre¬ 
tence; but upon this general ground only of a tiuft, I Ihould at 
this rate determine aH policies, without giving the coinpai.y 
the advantage of a trial. 

Mine, is U) K- 

tipn at iwi > 
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Itl, notfuilcU 
sat ground for 
semiar into 

tbatan 
latfWBM uia 
the njine of a 
tniHee, unlel* 
ht rsfutea the 


IfaftlpUdecnjr 
ad, ai^ gaeito 


SfcemUyt That the lofs is plainly and clearly according to 
the agiccmcnt, and if it was ib, to be fare 1 might determine 
it heie; Wt this is far from being the cafe. 

The general principles laid down by the plaintiff’s coonfel 
are right, ao ftrefs of weather, and the datiger of proceeding 
k lame M a voyagc when a ihip is in a decayed Condition; and in futh 
atdw A cafe, if {he went to the neareft place, I (hould confider it 
piaec f> >iii equally the fame as if {he had been repaired at the very* place 
ShSrwtte ^ voyage was to commence, according to the 

SBnwu’aci, and tcrms of the policy, and no deviation (i}. 
iisdswitkn. , 

• (i) Gniiert r, Read/^awt Peri on Infurance, 3^4. 

It 


tt U a very material circumftance that riie govenMJV W4eted*^^h«^ 
the lading to be taken out, to (l)ew the neceflityof the |hip*a be- 
ing repaired; but there is not a fy’tuble of proof why fhe (Slight 
not have been equally repaired at Fort 5 /. Geergf, 

But there is one part of this cufc) which differs from all others 
whatever, and that >, as to the certain time the voyage was tO‘ 
commence^ Now the fad is, that the fliip was loll in July 
1733, thiee weeks before the time of making this policy; io 
that clearly the Ihip was not at Fort St. Gurge at the time the 
ngrt’cment was made, and therefore it is a material eonlideration 
whetiier this comes within the agicement. • 


For the plaintiffs indeed it is infnlcd Ihc was at Fort St. George 
the Felrmry before in her voyage to Englnud^ and that as ihe 
went out of neceflity to Bengal for the fake of repairing, that 
cireumft nice muff be laul intircly out of the cafe, ami the com- 
hieucemcnt of die adventure muff be d«tid fiom this Fthrmry * 
w’hen flic came with full intention to pmeed for England. This 
ohfervatioii pirhaps maybe a veiy material one, but it is pro¬ 
per merchithlf fhouUl dctcimine what is ufnal in thefe t ifcs. 

A queftion arolc upon fettling the iffues, Whether the w'ords 
in the lifque, beginning the adventure from and immediately . 
following her departure from Fort St. George^ could not, accor- ^ J 
ding to the natural cotiftruflion, be referred to her iirff ariiral at 
Fort St. George in her way to England? 

Lord Cha'urlhr: 'ilicrc was a cafe before me, upon a trial wiieie there «« 


at (iu'ldhaU, where the owners of this very fliip E\Ls 

phiimin', and the Royal AfluraiiiC Company defendants; 

it was tlion debated. Whether the wordi at and ftora Bengal toi/va/tsimplied, 

F'gh’nd, ms-antthc firft arrival of the fliip at hengal^ And 

was agr« i d the words fijl m rtval w'pre implied, and always un- jJ,. 

derftood in policies; fortlxfe reajom bis Lsrdjhip direjjd iffues 

in the mann. 1 Ixreafhr mentioned (i), 

It was infilled by the couiilLl for the Cornpany, that Hal-An agent (at 
head, at the time he tame lor the policy, fluiuld have compared “wwof* 
It ver/A the labtl, that, m cale of a variation, it might have been fetches the i^i- 
rcQified upon the fpot, belorc he took away the polity; andoWifiol 
theiefore the difl'ertnee, though a material one, mult now ore- “ 
vail. 


There is no colour for this obj«£lion, becaufe Ualhead was 
a mere agent or fervant to the owner «f the ihip, and not at all 
necellary that he ihould be fo exad as tO cumpaic the labd and 
policy at the time he fetched it. 

His Lordjbip ordered the parties to proceed to a trial at law in 
the court of Common Fleas in London, the next term, upon the 
following iffues. 

Firjl, Whether by the label, v/hercon tlie policy was made 
our, it was agreed or intended, that the adventure on the (hip 
EyUs fliould begin from and immediately on her firfl arrival at 
Fort St, George, in her homeward-bound voyage, or at any 
Other, and what time? 



*£■ fiTn” ** Setetid/y, Whether t 3 ie lof» itt * loft during 

*?J ^*y * the voyage, and according to the adventure which was agreed 
upon, or intended to be infured, by the fatd label or memoran* 
dom? (i) 

N. B. On n trud at Gtuldhall the jury ftund agmn/i tht Company 
,9H betbijius* 

(i) Rtg. Lib. B. 1739. fol. 65. 
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Po2tfon0. 

(A) At n'bat time Portiont Jball he raiftdt or Reveiftonary PJlatet 
or Terms foldfor thit Putpoje, 

(B) Pule at to the Cotijiditatton. 


(A) At what time Portions Jhall be raifod^ or Revetfonoty Eflates 
or Terms fold for that Putpofo. 


Michaelmas Term, 1737. 

Stanley v. Stanley, 

% 

• 

Cafe *59. T T cafe laid down by lard Chancellor, as a gene- 

WheRdieKuaral rule, that if there be a term for yean, or other eflatc 
Sttmibry^* limited to truftces for raifing portions for daughters, payable 
* he m 6 ag at a certain time,* which is become a veiled inteiell, they foall 

death of the father and mother (i), unlcfs fome 
tsMrtJrtime intention appears to pollpone itj and if there does, tlie coutc 
will always take notice of fuch intention, and pollpone itac- 
■SifaytiUthe cordingly; and the latter cafes, oa Broome y. Befieley, a JPmr, 
4 c«dioffathcr 484. and others, Ihcw, the court will lay hold of very fmall 
^ grounds, that fpeak the intent of the parties, to hinder the 

laylwid of the railing the portions in the life of the father and'mother*. 

ffighteft chciim- ’ 

Jtawe in t (ettirnient, that fiiewi an intention to poftponc the lu&og theoi in the life of the father and 
Motfatr. *Cor^t«MaidwcU, aVero. 640 (a). 


(1) So GenofJ v. Gectard, t Feta. 
A50. I P. IF. 45a. Graves V. Maddijhn, 
‘•y, Joaest 201. Stenifortiv. Sfoafath, 
' t Ptm. 460. SttviUe V. SavUk, i P. IF. 
.A(, 6 . Saasfys V. SanJys, s P. tF, 707. 
jiMletbwaite v. Cartwright, Ca. temp, 
"XTolh. 3 r. HaU v. Carttr, t vol. 

V. Bvant, Amb> 6)3. I^a 
'Vt DAbe^fCbauJoi, | vul. 416. 

i?. 


(i) Butler y. Duactmb, t P. fF 448. 
Pteipoint V. Lord Cheney, i 4^8. 

Retfhy V. NewlanJ, 2 P, If". 93. Rm~ 
nettbtd y. DauJ^, a P. IF.x 79. Btome v. 
Batiku 2 PfotF, 484. Evelyn v Bvel 
iP, ifi 6;9. Stevens v. Dtthsek, p^, 3 
voh 39. Churchman v. Hat'v^, Amh. 33 j. 
CoMwny v. Csflwnr* 3 Bro, Cba. Rep, 
267. ’ • 

It 



It wns declared by his Iiordihipt that the three daiighten, f - 

plalnuffb in the croft caufe, are not intitled to have either of *‘'**'*'*’f« 
their portions of 8000/. or intereft, or maintenance in refpe£t 
thereof, raifed out of the reverlionary term of 500 years dor* 
ing the life of tlieir mother (i}. ' 


(i) The above noticed role is (b well the Regifler’s book; which however the 
eftabliflird by authorities, that it fteiii!i reader will find in Rejr. Lii. B, 1737* 
unnecefiiuyto date this long cafe from fol. lao. 


Edmund Okeden, Efq. 


^ Plaintiff. 


WiHtttm Okedeut an Infant, and Heir Appaicntof 
the FlaintilF, by hts Guardian, and fcteral 
Otliers. ■'' '■ ■ ■ 


! 


Cefendants* 


C 550 3 

N»vaiA*r the 
17th, S7J»* 


Cafe ado. 

TF^IL L IAM Okeden^ dcceafed, being feifed in fee of a D>«Aing*8«o<k 
^ confidtnble real eftate, fubjed to a term of 600 years, 

•created by his marriage-fcttlement, and nhich was vcfted inthatitihaU^ 
truftees for railing 5000/. after Ins death, for his daughtci 
Marjt wife of Wtlhamirhjfon^ did, by his will, dated the ^oth 
of Jamutryf 1717, dire A, ** that his debts, legacies, and fu- rents mtpiofith 
“ ncral expences, and alfo the 5000/. lliould be ra'fed 

paid out of his pcrfonal eilate, but if that was not fuflicient. thintfum. 

** he devifed to Walter Bjndf tstt. and their heirs, his lands 
“ in Cotje Poolt PenluU fAc. intrufl: to fell die fame, or a part 
** thereof, to pay his debts, legacies, and funeral expeuces, and 
** alfo the 5000/. and fuch part as ffould not be fold, hr rlevifed 
** to the fame ufes as his minfion-houfe, and which, by lus 
will, together with all other hts lands, he dueifed to the fame 
** truiiees for 500 yeais, m truft to icceive die rents, iffues 
** and profits, and to apply fuch pait thereof as they fliould 
think fit yearly m the education, placing out, and maxnteniuice 
“ of his two natural foiis, the plaint^ and difendnvt William 
** OLedtn, until tJty attaimd%i yarSf and for raifing 5C00/. the 
plaiiitifl’s portion, if he fliould live to that age, and to apply 
** yearly fuch fums as are neceflary for the luppoit of the m .n- 
“ fion-houfe, tic. and to pay Maty Morgan 50/. a yr ir foi life; 

** and after die expiration of. the term, he devifcd the laidpre* 

** mifles to the defendant the pliuntiff’s brother in flriA fetile- 
" meiit, remainder to the plaintifl in the fame manner, rcmain- 
** der in fee to his own nght heir-*, and made the truilees 
** executors.” 

The tefliator died in Siphmbert 1718, leasing Mary Ghjen 
his only legitimate illae, who, with her hufbind, died loon 
after inteflite*, and, upon th-ir fo dying, their two daugh- 
teis became iiiudcd, their leprdeiualivts, to the faid 5000/, 


and 




isstl 

f 


and Sntereft from the teftato/s deaths and alfo th6 revei^on xa 
he of the real eftate. 

llie bill charges that the plaintiff hath applied fpr payment 
of his 5000/* and that the defendant Oiedtitt being let into 
poflelUon of the troft ellate by the truftccii of the 500 years 
term before his age of 25) had evi. {iiii.e <ipplii.ii the lentli. and 
proffts thereof to hlb own ufc/ and refufcb to confent to a falc to 
fattsfy the pUintiff’*» demand, and therefore pi ays thatfueh part 
of the faid eftate may be fold is will 1 itisfy lits demand, and 
that the defendant'^, the daughters of Alaiy hhjj.tii may Le paid, 
and the eftate difchargtd of then dc maiuU. 

The principal queilion was, Wticthcr upon the tonflruQiop 
of this will the couit tan decree a fale of the trull ellate i 

*hord Chutu lUr * The intention oi the tcilatoi is clear to 
me, tliat the lum of ffooo/. was to be raifed out cf the lents 
ami profits, and not ftum an abfolute (ale, unlefs I'rom mere 
neceility; and «hat the eourt would do in fueh eafe, is another 
confideiation (i). 

The direeling the tiuftecsto pay yc'»ly, nni,ev for the ic- 
paits of the manfion-houfe, fmn-houies, pi loi it oils, C 5 ’<. is a 
ftroog in'l.c'«tion th»t thetrullecs (liould keep pj.kinon, till the 
defendant Wiln m Itn anned at his of 2;. 

1 do not think that the duelling a groA iuin to bp rii/td 
will nec^ifarilv .mpK, that itlliill be ruled it oaeo, ind this 
was fettled in the eife 01 hvihr v hi'ilyt^ > /fw/, 600. for it 
may be railed oiic^t the rents and profits, nid lo laid up till it 
aments to that fum. 

Tlie age of 2; in this will, is the time fii.ed fot the piy- 
ment, but I do not think it ihe time fixed 1 n the rnfim;, for 
the teilator hts direflcd, if thete ihouldle ..ny luiplus, tlat 
it fhould be piid to the icmlloncr, .'mi the natin il conle- 
qnence would have been, if WiUiam OAt/et/hid oud befoie 
25,'that what had bc>'u received out of th* rei,*-,, svould ha\c 
been the money of the re'vtrfioner, and muil htiC bcwn paid 
over to him. 

Whether the tell ator computed right as to tho va’uc of this 
ellate, is ixot muenil, fur tlxe view and iiiteiitien lo to be re* 
garded only. 

The coulideration is, how far this court will coiitroul the 
original ana natural import of the teilator ^ words, iu as to dc« 
cree a fale. 


1^1) By ft liberal conllraiffioa of the 
Wctd$ mif/they generall} in 
twill Tnclade a diredttoa to y<U or 

elpedally when in favour of oebes 
t^'poruon*; becaofe a devtfeiof rents 
{»o6ts will at law psfs the lands. 
Xwwr V. FeZw, a (Situ Cm, ao;. 
‘-rd V. I F. fy, 418. Mills 

>, 3 7, 8. Gnat V. Sekiurf 

l$Mlf V. Carttt, t ¥01.4358. 



Gihjimv. dmh 93 Battsv Dixtitf 

1 f'f/. 41 inus where any iubrequent 
words reArain th.. laeaaingot thofe words 
to flHnuJ profits, or to the receipt of the 
rents and pronts, as tfa^ accrue. Ivy v. 
Gubatt 2 P, IF, 13 Etfelyav. EufytSt 

2 P. ir, 666 . MtUs V. Bttsds, 3 F. 
IP. 8. iSUcii V. Belchert ante 506. SnuAl 
V. fP'ingt 3 J?ff. P,C 503. 


There 


Hiere tacn fcosn a great flwiif ftantg cafca lfl|tc(l3^',Aia 
purpoCe, but they do noteome up totm{Hr«{e9t'vdl|y thd ^ ^ 

fird, the cafe of Brosie v. Baidh, the fecond hy r. wd * 

others, Pw. in Chan, 583. and % Wm* 13 a Jeneit* 
before Lord Chaiicel'or Ai«g, Stafford v. AfioH (i)» r» , 

Ajkhim^ 2 Pirn. 20. The cafe of SbetJm v. Dptnut 
the point of neceflity, that the annual rents and profiti w^tildf 
not, in a vaft traA of titn^, pay the money t'beSdes* Ittdiae 
cafci the very fak: of the elUtc itftdf would notanfwer the 4000/* 
charged upon it. , 

V. Gtliert is not a cafe in point for the defendant theTie- 
verfionetj and indeed it U impoflible that thefe cafes arifing upon 
wills (hould tally in every refped, yet it certainly is a very ttroflg 
cafe in favour of the revci Goner. wjt',; 

If hail been truly faid, that this court have laid great ftrefs *rhh tauta li^^ 
upon a particular time being apjrainted for the paymenti and 
enlarged the power of truHees, in order to raife we money 
in the time. . i 

'Ihertfore here the furplus'proGts over and above the 50 ■ 

fir annum annuity, and the maintenance to Edmund^ fliall be ap-tbe^erV > 
plied towards the dilchargeof the 5000/. but if the futyluapro-?*'**?^'*^ 
’fits will not be lulFicicnt to anfwer the pmpofe, then 1 ihall be Un»l ** ' 

flrongly inv.liuai tliat the ettate (hail be told to make np the 
dcGcieiu.y. 

It h abfurd to fuppofe that the defendant Wdlutm Oiedf» 
was intitled to be kt into poireiTion before lie attained his age 
ot 25, ai> both he and his brother were to have a niau.tCn^nce f ITS* 3 
till that age, and therefore the tmilees, by letting him into, 
poikflion of the tents and profits before that age, have abufed 
their trull; for as tliey have managed, how was it ppilible 
th It the 5000/. could be raifed by the time the plaintiH came to 
the age of 25. 

1 will not immediately decree a fale, till tile truflees !Uy« 
accounted for the furplus rents and profits (2); for it is hard the 
reverfioner fhbuld fuffer by the fale of die cllate, when it might 
have been <|uite cle.ircd, if the trullees had faidifully eaccuiui 
their trull. 

JIu Lsrdpip ordered it IhouM be referred to a Mafter, to take 
an account of the rent:, and profits of the trull ellate dcvifcd to 
the truilees fur the term of 500 ycars^ accrued from the death 
©f the tefiator WilUam Oleden^ until the defenda r: JPtlham Qht* . 
dm attained twenty five years, that have been receivid by the 
truilees, or by the defendant William Ohdetif and Lis lardfidp > 
dcclardd, that the defendants the truilees ate anfwcrabic for 
fo much thereof as have been received by the defendant Wilm 
Hints Okedith 

. f 

(1) 1 P. 1^1^.418. S C. 5000/. and inlereft, then hli Lordlh^' 

(a) zPcvff. 310. S. C. reierved the confiderador,'how fairs ^ 

(3) And if what (lull appear doe ptas Ihould be failed. £1^. ^ 

upon thebtlance of the rents and pro* fol. ^ll» . , 

fils iball awt beTaiS(,ieat to raife the liud 
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Philadelphia Boycott Sophia Coton^ Hejler Marla 
Cottiii^^ and Sidney Arabella Cottony the four fur- 
vivin'T Daughters of Six Thumas Cottony f 
deceafed, and Dame Philadelphia his Wife, 

Sir Robert Salijbury Cottony Linch Salj/bttry Cottony 
Cotton King, and John Crewy . 


PlalntifTs. 


Defendants. 


Cafe 21> I. 

Where there ii 
a power to 
charge an eftate 
with a grofi 
fam, it implies 
apowerto charge 
an^eftate with 
Intereftlike 
'wifi (l). 


i 5S3 3 


B y indenture of the 27 th of July 1687, Sir Robert Cotton 
and dame fle^er his wife did covci'.ant to levy a fme to 
trullees and their heirs of die capital mefi'uage of Lewenezy and 
lands thereunto belonging, arid of feveral eliates in Denbighjhire 
thcteiii nicntioncil, to the ufe of Sir Robert and dame Hijler for 
their lives, and the life of the furvivor, widiout hnpcachnient of 
wade, remainder to Ihomas Cotton their fecond fon, renraiuder 
to truftees to preferve contingent remainders; to the firll ainl 
other fons of ’ThamaSy in tail male, and after divers remainders, to 
die ufe of dame Hejler jaiid her heirs, with a proviio, that it 
fliould be lawful for Thomas Coitcuy or any oilier tenant in tttil in 
poflelfion, after the deadi of Sir Robert and llef.ery by any deed 
or will executed by them refpe£lively, in the prefence,of three- 
or more wilnclTcs, to limit any part of the fame laii-d*;, not ex¬ 
ceeding 500 /. a year, to a wife for life for her jointure, and a 
power aJfo for Thomas Cottony and the other tenants in tail in 
polTeflion, to charge any part of the lands, not exceeding 500 /. 
a year, for portions for his younger children, fnbjeft to a power 
of revocation hi Sir Robert and dame Hejlery and the furvivor of 
dicm by deed or m'IH. 

About i 6 go Thomas Cottony then become rtieeldefl fon of Sir 
Roberty intermarried with Philadelphia Linchy and by iedentures 
■of leafe and releafe in 1701, Sir Robert covenanted that Hejler 
fliould levy a line of the premiiTcs dicreiu meuiionetl to the ufe 
of Thomas Cotton (aftervrards Sir Thomas) for life, vi'ith power 
to commit walle, remainder to truftees to preferve contingent 
remainders, remainder Xxr Philadelphia {ox\uox]dmX\xxe:y remainder 
to truftees for 500 years, without impeachment of v/altc, re¬ 
mainder to Sir Robert Cotton in fee. 

The term of 500 years was in truft, that if Tt^cmas fiiould 
die, leaving any daughter or daughters, or younger child or 
children by Philidelphiay living at his death, it Ihould be law¬ 
ful for the truftees, or the furvivor, or tlie executors of the 
furvivor, by rents and profits, or by demife, mortgage or fale 
of the .term, or by felling timber, or by any means they fliOuld 
think fit, or moft for the advantage of fuch younger children 
to raife fuch fums of money for; the portions, or yearly main¬ 
tenance of fuch children, videlieety if there ftiould be a fon, and 
but one younger child, 3000/. and if two or more. younger 
children, tlien 5000/. to be equally divided, to be pktd to the 
daughters at 18, or marriage, which (hali firft happen, and td/ 

(i) Htil V, Cartery pofi* 




th« foils at andhtill tofik portions ihouM be payi^^ fbould v. 
pa/ to fuch 'younger'chitJ| if but one, 6 oL a year, and if more, 

50/. a>ptecc, at Lady^y and Mukuhnast provided,, ff any 
daughter or daughters ihould have attained (8, or bi marred 
in the life of Thomas Cottm^ and their portions unpaid, or if any 
fon Ihould attain 21, in Thomas Ooltotf* lifetime, and their por¬ 
tions unpaid, then the portion of Ihch child or children Qiould 
be paid to them in twelve months after the death of Thomas Gst-i 
ioHf or as foon afterwards as might be, and in the mean lime, 
the faid 60/. and 50/. yearly, or the interelt of their portions 
for a maintenance. 




Oame H^er died in 1709, and Sic Rahert Cotton in Deember The priiid^d«r^<i 
1712, without revoking or altering the ufes of the deed of the ^ 

27th of July 1687, leaving feveral children, particularly Thomas 2?, tud«ij aacs a 
CottoUf his then eldell fon, who entered upon the efltatcs limited ot me * 
in ufc to him by the deed of July, 1687, and had 12 children by ' ' 

Fhiladelphta^ and, being mbded to increafe her jointure, ex^'tegf.ytri^ in 
cuted a deed-poll, dated the 31 ft of July 1714, whereby he did*®™‘**®'*«*‘b 
limit tlic capital raelTuage, with the lands and appurtenances tLpiy^s 
Leweues, and feveral other lands in Denhighjb^re, whereunto the Uw.eot. 
power did extend, and which were then under the yearly value **‘**** ^ 
of 500/. to the ufe of Philadelphia and her aflignS, alter his de-' 
eeal'e, for life, as a fuithcr increafe of her jointure} and as a tiw p^ition. on 
further provilion for his younger children, did execute anotlier Inauu” 
tiecd poll, (hted tlic ift of Augujl 1714, reciting the deed ofij, t;>ricw * 
the 27th of July ami that of the 31ft of Jtdy 1714, and s'vem* ■» 
that he, in puiluante of the power given him for railing portions 
for yuuiigcr children, did charge the refidue of the rauduages, till the principal , 
hnds and prcmifles compiized in the indenture of the 27th of ***'““‘** •*“*• 
j tly 1687, and not limited by the faid deed poll to his wife } aud af- 
Ut did charge the feveral prcmiiTcs and appuit lants 

therein mentioned, with the fum of 67; /* for the {^ion of his 
iovi Stephen', 675/. ior John Saltflntry Cottoniox Ly .h\ 

^75 l» for the p\Au\t\S Philadelphia Bjyt^', 675 /. for the plaintiff. 

Sophia \ ^j^l. for the pLiintiiF//|^<rr Maiia', 675/. for Su^ey [ $54 3 
jirabella } and 675 I, for Pere ; fuch portions to be paid to fuch 
chillrcn as Ihould iiave attained 21 before hU deith, within one 


year after his death, and to fuch child as ihduld be under 21 at 
his death, to be paid to his fans at 21, and to his daughters at 21, 
or marriage, which ihould iirft happen, the lefpeSive portions 
to be paid with interejl at Jive per cent, per !»nn. from his deaths to 
the payment thereof. 

Sir Thomas Cotton died the 12th of June 1715, and appointed 
dame Philadelphia foie executrix of his and left nine dtiU 
dren, Rmbert, then Sir Rtberlf Supbrnt T^, Linch, the pliua- 
tiSs, and alfo Kerr* 

In 17 id, dame Philadelphia intcrmatiffd with Thomas King, 
Efqi fince ds^ec^fed, and by the death of Sir Tlomas Won, the 
plaintiff and alfo John Salj/bury Cotton, became intirled to their 
iharesof the 5000 A with Tntereft from 18, and to ih: fam of 
< 75 a-piece, limited to them by the dacd of the tft oiAugafl 
17141 with utteieft &ein the death of Sur Thohot* 

Vot,!. Oo WiK' 



m 

PMadelphia had tWo ehildlKa hy'tvlr. Ki»A Thmat aftd CMon 
King. 

In 1727, Stephen (kti^n died, haring made his ^ill} and ap¬ 
pointed l^rJSs^/Stf/^tfr^CsAeri) his brother, foie executor and 
renddary legatee. ^ 

On the 21ft of March ijit, Jo^n Sahjbary Cotton bnngabave 
2 <f$ died ittt^ate and unmamed, navtng received very httle, if 
any, of the (aid fnms, and adminiHration was granted to daihe 
Phtbadblphie his mother. 

Abbut Sept^ber XT^^^Fert Cotton diedinteftate and unmarried 
at the age of 16, having received very little, if any, of the (haies 
dhe to her of the faid feveral fums, and adminillrafion was grant¬ 
ed to Phladelpha her mother* 

Dame PMadelphia^ Thomas Ring the elder, L^nch Cottony and 
the plaintifis came to an agreement, dated the ad of 08oher 
I 734 r whereby Thomas Ktng and dame Fhtladelphtoy in con- 
fideratiosi that the plaindffs had agreed to releafe all their claim 
on account of the perfonal elbte of Sir Thomas Cotton, and the 
rents of the Denbtghfiure elbue, received by dame Philadelphia 
after her marriage, did agree to convey to the phintifFs all their 
right and intereft in the perfonal eftate of John Sahfiury Cotton 
and Pere Cotton, 

Thomas Kingy the elder, died about January 17^4-5, having 
bequeathed his perfonal ellate to dame PhtltdJiltOy and ap¬ 
pointed her foie executrix. 

In purfuance of the agreement abovemenlioncd, by a deed, 
dated the 28th of March 1735, Philadelphia aflTigncd to the 
plaintiils all her parts and proportions of the perfon I tftitcs of 

? 9bn SaltJburj Cotton and Vere Cottony which were vetted m her, 
0 hold to the plaintitts, as their eftates in equal fliarcs, and ap¬ 
pointed them her attorpies to receive the fame. 

The plaintiffs having attained the ag«. of 18, hiiebrouf'ht 
fheir bin a^inft Sir Robert Sahjbury Cotton and the truiUcs, 
1 praying riiat their portions may be raifcd and paid in puifuince 
I J of the deed in lyor, and alfo the /. a-piece, charged on the 
ettute in Denbigh fit* Sy with intereft from thedcith of Sii Tl mas 
Cottony and alfo for the plrintifts* (hares of the ettate of John Salt/- 
bury Cottony with intereft hrom his age of 21, and alfo for their 
(bates of the eftate of Pere Cotkn. 

Lord Ctaneellor. is admitted in the caufc, that the whole of 
the lands charged did not amount to above 500/. per ann. that 
Pere Cottony one of the dau^ters of Sir Thontas Cotton, died at 
the age of 16, and that J^ Sali/hry CMon, one of the fons, 
'£ed at or about the^|ge of 27* 

The firft queftiO|^ Whether Sir Thomas Cotton could charge 
intereft? ” 

The fecond quelUon, ]^ethc!r he has fo clun^d it, that it 
may be anitdalW receive^ or whether it muft be accumulated and 
by way ut principal fum at tiie age of 2t ? 

The third qiteffioa, Whether (am of ^75/. was tranfmtf- 
fabla at the death of Mrs. Pm ptika at (6) or finks into the real 
eftate ^ benefit of the xhmfio&er ? 

Ai 







A 9 to l})e fivft‘qDicftlo9i t*m oi l3iatSir Thm^ %»•»!* 

Cstton could charge me eftate interm, for where there Is , 
power to charge an eftate with a mfa fum» it likewife iin|dies a 
power to charge it with intereft, ^aufe it may be neceflary thiU: 
intereft Ibould be given by way of muntenancej for there n^ be 
no ether* 

This court lias been fo liberal in their conftru£tion» ‘ that 
they have charged land with intereft, even before the portion 
has vefted. 

It was obje£ted by the coanfel for the defendant Sir Rthrt 
Saiybury Ottotif that this is a power to charge an eftate in re> 
vcrfioi^ only, and it has been truly faid, that this court has bCeu 
very careful, that real eftate in the hands of the, heir tball not be 
overburthened. i 

But the rule does not prevui in the prefent cafe, becaufe it 
appears by the fcttlement in 1O87, ftiat regard was paid to the 
prefervation of the eftate ibr the reverlioner, the intention being 
cliiedy to make a large provifion for younger children, and Sir 
Thomas Cetm has fubfequcntly charged the whole value of the 
eftite for portions. 

If Sir TLomas could therefore exhauft the whole eftate, by 
charging of principal fums, then where is the difference, if he 
exhaufts it by charging partly intereft, and partly principal, or by 
principal only. 

As to die fecond queftion, I am of opinion that die intereft 
ought not to accumulate, but to be paid annually, for when it 
is given at the rate of 5 per cent, the natural conftrud;ion is, that 
it ihould be paid annually, and becomes due every day, for it is 
given as a recompence in the mean time, till the principal 
is due. 

As to the third queftion, 1 am of opinion that Mrs* Ftre Cat- 
ton's lliare oi 6 t$ I, ought not to be railed, but ought to link for 
the benefit of the heir. * 

It is fettled now, whether the portbn chaiged upon land be 

given with or without intereft, by deed or by will, if the perfon 

dies before the age at which it becomes payable, it ftiaU fiidc into witborwidiout 

tlic eftate. lnte«ft,bjr*ed, 

or bjrwuli if 

the periba diet bcfbnirit becoasei payable, it fliill flak ia the eftate (t). 


The cafe of Cave v. Cave, a Mm. 508. Ijas been much relied The cafe of 
on by the counfel for the jdaintiffs, in fupport of their opinion, ia 

tliat die principal ought to be raifed, notwithftanding the death indiely'^f.* 
of Mrs. Vere CotloH at her age of 16 j in that Cafe Mr. Ftrtm taken by the 
ftates it, that A, devifed 4000/. to his fon to be paid at his age S^a?e^** 
** of 25, and intereft in the mean time, and he to have atheKe^fter, 

trbkh wai 

faaKhed by ktrd CbannHer'e order, it it impoflible there could be that queftion in iho caafb 
nhish the book ftatea. 

(1) Sse Prwfi v» JShgdm, anteante ,Fosasatsm r, FtmuremSf fajf, 
fiabert v. Parfitu^ z z 6 t. jSetas as 3 vel. 643, 
so per/Moi property, Fan v^ CSarht 

* • • - P O 8 ** dBWto* 


m 


mmn'' 


«• *f maiatenapce, ptnd dlrc^ 4000/. to be rcdibi out of a 
Cwo». tf trufi; eftsite s Ae fon diet under 2 $* Keeper 

** ff'rig^ to be a refted and that it went to his ex- 

“ ecutorst"' 

This cafe, as it is reported in the books, is an authority in 
point, hut I have ordered the ReglHer to be fearched, and, 
as it is there (Utedy it is impoflible it could be made a 
^eftion in. the cattfe t I am very forry to find that the re- 
^ts of Co able a man fiiould be fo imperfect, and come out 
in this man^r. 

A portion ^vea Where a portitm is ^en, payable at a certain age, to one 
perfon, and if that peifon dies, limited over to another, without 
ansuhe dm, cb mentioning any'age, when it Ihould be paid, if the firft dies be> 
^^*Jj|]^^**^fore the time of payment, it vefts in die fecond immediately, for 
au, if tfao it is as to him a new legacy (i). 

^fete die 

Sbae of poyment it vtfti in tite feotind iamtdlatsly* 

The cafe of Sruen't, Bram^ in a Fem, 439* goes a great way 
to overturn his own authority of Cave v. Cavef and as it is re¬ 
ported in Free* m Ciaac* 195) is exactly right. *‘The cafe was, a 
** term created by a marriage-fettlemenc to raife 3000/., for 
** daughters' portions, within two months after the death of the 
** fumvor of hn/band and wife: the daughter of the marriage 
** dying at the age of hveyears, and the portion being fo be railed 
** out m Jandt it ihaU not be reefed for her adminifttator, but 
** the intereft or maintenance the child was intitled to, (hall be 
rdfed.” 

This comes extremely near the prefent cafe: there is an 
authority too in Lord Co«^rexa£liy in point; The cafe ot 
yWrsfif V. Toutfuyt Free* tn Cbm, apo. “There, by mai- 
Loid HurdtiwiU** liage-fettkment, a term is created for railing 400/. a>piccc 
decUrtd he «« fof youT^;er children, to be paid them within a year after 
** the father’s death, and with interefl: from his death j one of 
** the dtildren dies after the father, but withm a yar afur hts 
•** deaths the portion not being raifed} held by Lord Cmvper^ 
** that it ihduM fink in the inheritance, and not be r.idcd for 
•* the benefit of its reprcfentativc.” Jatkfon v. hanatid^ % 
Vern^ 424. is quite an anomalous cafe, and 1 lay no lort of llrcfs 
upon it. 

There will ftill a IJueftbn renuun as to the intereil of Mrs. Vtre 
Q^h, 


y 0 t\J»f^,Tau 
rsHd, % Tern. 
424. u Ki ano- 


ihouU lay m 
%tfii upon it. 





I«m 

thailtfhooid 


of opinion, as there was a power of charging ii 
ould W eonfii^ted as malqtrnance, for giving of i 


intereft, 
of interclt 


ds flw^lame tbang as giving an exprels maintenance, and whoever 
hasniiuntamed me daugh^ Wifi be intitled. 

4 

ir* u.. i.<in L ' As' to" the &t yea» Mr. Ssf^ry Cettm lived with his 
loiChtf S bw^ber, |f 1^ infi^ upon it, 1 cannot help allow- 

s lament, and Hvey '^fh fhe 4Uer, arMi cte(k Is char|c4 wWk As porUw, he OuHI heVS ea 
IHiailwiice Ae Alt awiawauee ewt sf A« tattWe 

(>)Wi Imm^ y. P* tad the cafts there cited. 



irtg hlnfi fomethwg ftir maintaming bin fo>Iong, for if a yotioger 
brother has a proviiion under a ^dementi and lives the 
elderi who is intltted to foe eftate fo chaiged^i lie iholl bne sm 
allowance for his maintenance. In this Cafe kU Lord/hi^ di- 
rc£ied Sir Roberdi allowance for the maintenance to he paid Out 
of the intcreft due to Mr. J^n Sedt/bury Caitonf upon his ibare 
of 675/. 

His Lordjbip declaredi that Mrs. Vert Ceitan dying before fudi 
time as her portion becomes payable, the principal turn of 675/. 
ought not now to be railed, but mull fink into foe Cftate charged 
therewith, for the benefit of the defendant Sir Robert Saltjbury 
Cotton the heir at law, and did therefore order the plaimifi’s 
bUI, as far it feeks to have the 675 /. raifed for the portion of 
Mrs. Fere Cotton^ to be dirmifled. 

And as to the rei); of the caofe, decreed that it be referred tp 
foe Mailer to take an account of what is due to the plaintiffs for 
their original portions of 67*5/, a«piece under foe deed of foe 
a7th of July 1687, with mtercft for the fame at 5/. per cent, 
from the deafo of Sir Thomas ('Mton (i). 

An account was dire^cd to be taken likewife of what is due 
for the (hare of Mr. Jidsn Sahjbury Cottony of the fum of 5000/. 
provided for. the portions of the younger children, under the 
marriage fettlement of 1701, with interell to be computed af> 
ter the late of 4 pet cent, from the time of John Sahjbury Cotton’s 
attaining the .igc of twenty-nne, except when he was maintain¬ 
ed by his brother, and then the maintenance to be fet againll 
foe Intel ell. 

And it appciring there was no maintenance for Mrs. Fere 
Cotton during hei life, except the intcreft direfted by foe deed of 
1687; hit Lord/htp deiUndf that a rcafonable allowance Ihoultl 
be made for hei maintenanct. during her life, equal to the imareit 
of her portion of 675/. at 5 per cent, fiom foe death of Sir Tho¬ 
mas her father, anddul foerefoie decree the feverakfums btl rc 
mentioned (the fum of 675 /. appointed to Mrs. Fere Cotton ex¬ 
cepted) to be raifed by fale of the lands and premiflls, comprized 
in foe deed of foe ill of Auguft 1714, lubje£l to the jointure of 
Lady Phtladelpbia } and out of foe money arifing by fot fale, he 
decreed that the plaintifis Ihould lie paid their original portions of * 
675 /. together with intereft for the fame as aforefaid, and as to 
the portion of 575 /. given to John Sahjbury Cottony he ordered 
that foe fame be divided into ten equal parts. 

And as to what lhall be found due for foe Iharc of John Salif- 
bury Cotton in foe 5000/’. provided by the fettlement ot the 17th 
of Julyi'joi } it is decreed that foe fame be raifed by mortgage, 
or tale of port of the eftate charged v ith thefc portions, lUbjedk 
to Lady PhladdpUAs jointure (2). 

(1) The like direftiou with refpeft to h's brofoer to be fet again (I 
the67^/. of John Salt^wy Cottoni and (a) Rtg.Lti.A, 1738.10! 
(he mrinteiuwce which he received from 


BoTcaT m. 
C0T19». 


the intereft. 
1. 306. 






(C) tbde «i t» th«> Cwfiietstioil. 

uAmif the ilt| 

iiw • Mx parte MaHh* 

fUe title Batthvptf under tie Dkijimt Thi Cmfirudm ^ the 
Statute^ 2^t Jac. I. capf 19. wtb r^ptB to Banhup^s 
fiffion Goods e^ier Ajhiptment* 

Vide title Conditions and IdnutatsMSm 

, , . . ■ » , - ^ 


CAP, xcm. 


(A) WtartUr wdl exeetited or mt, 

(B) tie rtgit Bueenthn of a PotvsTf end wine tie DefeB of 
it votfi be fuppdud. 


(A) Whether well euecuted^ or net. 


At the Holl^i 1739* 

BfoUon t, Hutehinfott, 

• 

Cafe 26s* <VQHi\r Cutleri bjrhUwill devifed the Income and produce 
S.C.aB4.C»* J of 1000/. (lock to iFi«m>/wCb//er for life* and gave 

®59- ”• * mm a poorer to difpofe of 400/. thereof^ by any writing fignecl 
prefence of three credUde witnefles, rnd in cafe Pieeman 
<«c«ofiooot> Cutler made no fuch appointqfientt he devifed the 400/. over to 
a charity : Fteeman CutUr made hia will, and thereby gave fcvc- 
aiie a l<^ctes, and then devifiu tie ref end refdue of ms perfonal 

pwwy^ygtfveftate among his neardft nddtionat ‘Ph* queftim wast Wittier 
/Air 400/, ^kd^tieidAyi^tke refdue, eM was age^eueeutm 
(f tiepower, 

th« prcftocaaf 

tkivf wikn«ft«, aiAdtt.C, nadaao onOhsmoh thk 4^0/ wm 4cWiisa over to ■ 

F> C, nude l|It wiH, nve fmnl legwicf, toA tbcn detrliSi tke refidw of hu jterfimal eiiaM 
aiqgngit kb ffctroft kImImmi heU to be a* «iV<MlaB tbe (Swer, tad dua tbt «aa& ^ noe 
bA kj dU ^Mii 4 rf 4 je fOldtMi. -» ‘j ^ * 

Ptrd efidttAice mtelbwod ty yiof* Ft%h tatud Walpofe^ef4he 4*^^^ 




Parol evidwwe offered to prow U the mtent of jRrw- Moitok^w 
Htaa Qaier, that the 4<io/. Ihottldbe difpoled of hf Ua will, t^t ""”“***•’** 
was not allowed. 

Tht Mafitr tf the Roiif» dioogh he acknowledged ft man 
might execute a power or appointment, without particularly re* 
citing it, yet here he held this was not an execution of the power, 
but the 400 /. muff go over accord^pg to &e wUl of the -firft tef- 
tator (t). 

(i) jMievti V. Emmt, z Bit, Cba. Rtf. 297. See alio Pnitrt v. CU^kd,aatt 441. 


Ex parte George Cafwall j In the matter of John Cafwall^ 

a Bankrupt. 


jUgufi th« ift, 
»744« 


I 


S IR George Q^vudl, the father of the petidoner, and the Cafe adg. 

bankrupt, furrendred a copyhold eftate, lying at A perfon mijr 

ford in Ejftxt. to Wtlltam Bdlers, and another perfon, to the ufe 
of the wife of Sir George Cajkvedi lot life, and after his death, to it, batatcefli^ 
ay the rents and profits to all his chjldren equally, and then 
n truft to fuch ufe or ufes as Sir George (hall by deed or will ap* „|,1eh he 4if! 
point, and for want of fuch appointment, then to his fon ^/$npe((eiof(t)* 
CttfwaU and lus heirs. 

Lady Cafivall is dead, and Sir Gtorgef upon the adth of Au^, 

1742, makes his will m the prcfenc* of three witnedes, m 
which there is the follownier clauie, **As to all the reft, refi- 
** due, and remainder of my edicls, real and perfona), of what 
** nature, kind, or quality foever, I give to my fon George 
Cajwilly in full bar and fatisfa£lion ot what he may cli^ by 
** virtue ot the < uilom of Londm or otherwife.” 

The ted itor died foon ifter, and John Cafwidl at the time of 
making the will wai> dead. 

Giorgf CifxjaH by his petition prays, that Thodiat Cliffota ^thc 
allignee of tlie edate and c(Fe£ls of John Cafwallf under the fi> 
parate commilSon of bankruptcy tffued againft him, may take 
a proper conveyance of the copyhold lands at Weodjbrdf m the 
petition mentioned from the commiflioners, and tliat hp 
might thereupon duly furrender and pafs the fame to the 
petitioner and his heirs, or as the petitioner fhouid diredk and 
appoint. • 

Mr. Brovfnt who was counfel for the petitioner, infilled, that 
Sir Giorge Of wall had by will made a proper appointment to * 
die petitioner, and that the affignees under the commiffion 
againft fohn Cafwall idit eldeft brother of the petitioner, ought 
to deliver the pofie^on accordingly: he cited *Lord Firr^z 
cafe, and Bawton v. TVard^ Aprtl^ the 24th, (741 (2}, to 
ihew die prefent is like thofe cafes, becaufe Shr George had ft 
power to dlfpofe of it ablblurely. 'Iliat it ought to be confidered 
as an intcreft or eftate in Sir George Cap'll, and not as any 


(1) S:e Pieieriv. Mo got, ante 441. 


(2) S. Q.ptS. a voL 172. 
O 0 4 part 
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part of the cftate of John Cijfiiptllt •od compated it to the ^atfe 
, Ca»*ali. Elli/Afif Jpnl the 6th, J744, where Mr. Carr by hiS 

Will devifed his eftate in genersU words, widhoat partiotilarieiog 
tlie copyhold, and yet held by Lord Chanctlhr that it pafTed 
(*). 

£ 560 ] Mr, Attorney General for the creditors of John Cpfwallf who 
became a bankrupt in i74),*C!dd, the cafes cited by Mr. Brevfn 
were not appUcable, bcaufe fkere the power was a^^oaUy exe* 
cutedi 

Lord CbanrAler ; The cafe of liord Ferrers is a very extraor¬ 
dinary determination, becaufe the known rule of law is, that if 
a pou er is executed, the perfoQs take by virtue of that power 
only, and not under the appoiiitor, for when he has once ap- 
poipted, he has nothing more to do with the eftate, and there¬ 
fore diey need, not derive through him (a)» 

The inference from the ciicuinftance of the fbn*8 being 3 
bankrupt is not to be regarded, for I muft make fucb confttuo 
tion as if John Ce^vsgil was living, and no bankrupt* 

The queftiou is, Whether this be a good exee^on of the 
power ? What a court in a judicial way may do, is another 
matter} but in this fummary way, as I am at prefent adviftd, 
I am of opinion it is not agoc^ execution of the powen 

The materiad thin^ is the limitation over of the copyhold in 
the furrender} what ts the effe£k of that ? Why, there is an 
eftate actually veiled in John Cafwalli and nothing but an ap- 

E ointmsnt executed could devefl it out of him ; and this would 
ave been die conftru€lion if it bad been a legal eftate, and 
though it is a truft eftate, yet in this court ought to be con- 
fidcrcd and conftrued in the fame manner, and therefore is no 
more than an eftate for life to Sir George Cafwallt remainder m 
fee lo John Ca/wallf fubjed; to be deteated and opened, on a 
proper appointment, by Sir George QifwaJl. 

Though a hian may execute a power without reciting, or 
taking the leaft notice of the power, yet it is neceilaiy he ihould 
mention the eftate which he difpofes of, and muft do fuch an 
a£l as (hews he takes notice of the tiling which he had a power to 
difpofe of. 

8ir George Capwall had other lands on wliidi the devife to 
George might be fatisfted. 

FfutoUitA^ If a man deviles aU,h>^ lends and tenements, only freehold 
mdeylfeJjuhIcOpyhotd j vct if hc. has nothing but 
iMdi, and net copyhold lands, they (hall pals (3}. So where freehold lands and 
wr^<l>^f*|(>|fchold lands are devifed, if there are no other than Icafehoid 
MAiaOttt CO- i^tids, they ihall pafs by ^e words lands and tetuntenis (4}. 

i/thm aw 00 odxer, atUlpa&bj tbt wonis UmisMtitmmmtt. 

(1) 8 .C. sjjjP. 3vak yj. '' (|J See Sadth y. Baitr^ emtet 386. 

(a) Ceoii V. -Dtttkd^ld* M vol.i (4)' $0 JDqy v. frig, t F* 9 ^. 386. 
56s, $ 48 . Had V. Catterti}U> 4$6, Xuees/ord v. Q»dS$tr, 3vei.45S» 
Snuify V. Stoaekoif/e, a ^ 4 i 4 a &se «iut ttHmstoo 
liuyj, FUteber, 4}* 


But 




But here h nothing that is at all defcRptive of the thing 
which Sir CafnoallhiA a power to difpofe of, but what is 
appficable to other eibtes of which Sir Georgt was feifed Md 
of which he could equally difpofe* 

1 do therefote order toe petition to be difmilled. 


* 4 

Expattt, 

Cacwmi. 


(B) Of tie right Exeadion of a Powers imdiiftretheDefeSof it wiff |[ g 6 t J 

he /implied. 


Hervey T. Hervey, iWiw^*r th» . 

D W A R D Hervey the father, by fettlement made on • 

his own marriage with his firft wife, the mother of the 
defendant Michael Hervey the Ton, was tenant for life of tlie fa> S. C. 2 £<{. C 4 , 
mily efliate which was very large, with a power to make a !>i» 

jointure on a, fecond wife of doo 4 per remainder in uil to -yi' 

AW ilrft and other fous* ' caniiJuiuon 

sooe/. oft]^ 

fArtSon paid to the fuhrr of the defendant, on hit mn tiage, that he fhouid be po inta 
immediate pofleflion ofpuiof tha kltate; and a* to the reminder, it wa'» to be fettled on the father 
tor life, wiilf A po\>ei tor hi n 10 malce a jointore of fuch of the lands as ho thoug *t propei, nitt 
exceeding 6co/.^> mu.. rcm.ina>!r to the loo lu toil, icmdindkr over, and fittltmentisaa mateaccort" 
ingly. 


On the marriage of the defendant the foo, it was agreed that 
urecoveiy (hould be fufreied to bar the ufesof the former fet- 
tlement; that in comiderttian of 3000/. part of the portion 
paid to the father, the dcftnilant fliould be put into immediite 
poHcihon of part of the eilntc, and as to the reft it was to be 
fettled on the father for Idc, with power for him tO' make a 
jointure, of fuch of the lands as he thought proper, not cx> 
cecding 600/. per atm. remainder to the fon in <tail, remainder 
over, and the Icttlement was made accordingly (i}. 

Hervey the father, before Ills marriage with the piaiutliFhis Bysdeedaffte 
fecond wife, whofc m liden n.imt was Mary Carteret^ by his deed, 
dated the 5th o( May 1725, conveyed all the prcmiflkS in the 
fettlement contained, limited to him for life, of the ycaily va-nn.Tiag‘widi 
lue of 900/. to trufttts f intrufit in the firft pi tee, to pay‘I** Ms 
100 /. clear, as pin-money, to the intended wife duiing the cover- ve^an*fta44r 
turci and upun this further truft, if fh*b furvive her hu(band, 900/. per 
to pay the plaintiff 300/. per n/w, rent-charge to his wife fo' 
her jointure, and to permit the defendant to uLe the ptofirs 
the eftate, provided he did not interrupt her in the rueipt of moAty toAeia* 
the 300 /. per ann. which was dcc’ared to be in bar of dower of Ual? 

the wife, or of any jointure on any other land. to |nv her 30^ 

ftr amutm mm- 
shatge lorhcrjaiAnin^ 

(0 This fettlement was made ac- f And their hriri doling ihb tiv^ 
enrdingly by indentures bearing date the of the laid SJwaid and hts intcadm 
22 otti *% days of July 1715 and in wife. 

* the rcleafe therp yras rht^ uiual cuvenant 
from Edward aud Mtebael to makejurther 
affwfemtn. 



S»i 




ttsKVSV. 

Ke fcyafecond 
4 wdf |lvci her 
•patlitr 300/. 
fif MM. clear. 


t The manrisge took eiihd. 

By a fecond deed Hervtf the father g^m hii Mt^ another 
900 /. per am, cleary «s a further ptovifion by way of join- 
tore* 


By a deed of the *And by a deed of the i5thofy«ffa«fty lyjf (1), as a further 
J5ihef7afc ptovifion for die wife, and in execution of the power» Hervey 

aW thc faid premiOes to the fame trofteea 
the wife* and ih in tlie former deed* to raifej during the joint lives of the huf* 
t uu !»*Ttuir* band and wife, thc faid fum of too A per am, for pin* money, 
^a UlthsrJd >nd the net fum of 6001, perattn,»s a prorifion for her in 
pietitafleetotha cafe (he furvlvc her hu(band» in bar of all other proviiions 
rafcAAftiSw andintlusfeulethentisthe following declaratory 

fuaa ot ioo/« claufc* 

Ac phi'iaescrt 

and Ac nfetlumef Soo/. j^«im.a«apTeidfioaArherlncarelhe^nriirthtrhuiinnd*ii>barofalloilier 
pAviaMtheAtemade) widintheAttleineotnAe teliowui{ dccbratotrclaufer **lthif hcrthydeelw* 
** ed and afreed* by and between* fitf> that it m the intentran of dUe deed* ahd of the preceding one*, 
** to Acnie ajouiturc to hi* then wiA* not eaeeedmgSoof. ftromi.” 

Thc fIdntitF having furvived her hwAand* bungi her bill againfthU (bn, and the tniftees nnder the 
Avaaat deide* to have the benefit of thefe piOVilooe* aU w Arne of them. 

Yte defendant and Aeuoficet decreed to convey to tfaeplaiadlfajtdntwic* not exceeding 600/. ptrowc, 
hut toha Bade liable to taxei* lepaua, life, and to hold ani ettjoy the fame agatnft the detendant, &t, 
doilag her lift. , 


C *5^2 3 ** ** hereby declared and agreed* by and between all thc 

** parties to ihefe prefents* that it is the intention-of this deed, 
** and of the preceding ones* to fecurc a jointure to his then 
** wife, not exceeding 600 /. per amt.*’ 

No recovery was ever fufTered in purfuance of the agreement 
made on the fon*s marriage. 

Mrs. Mury Carteret^ now Hervey^ furvived her hulband, and 
has brought her bill againft his ion Mubael Het vey, and the 
truftees under the feverai deeds* to have the benefit of thole pio- 
vinons* allot feme of them. 

Lord Chaneellar t The firft thing to be conGdered is the con- 
fhvifltion of the power under the deed* between Edwaid and 
Michael Hervey* 

I It is very plain that this was a power in' Edward Hervey ter 
fettle a jointure upon any after-wife, and fo Mtet qtHies upon 
any fubfequent marriage; it is a power likewiie to Icttle ami 
dllUre* that is, to convey a legal eftate} but then it is limited 
in point of value* for die could not fettle all the manoi, but 
<udy fo much as w'ould amount to doo /. a year, and dial only 
during the natural life of fu^ wife* 

It u very certain, nor ii it denied by die plaintiff’s counfel* 
V. that Mr. Edward Hervey, in pwnt of law, could not, by virtue 
«f this power* fettle an annuity clear of taxes upon any after- 
j^anrlriage* by way pf provifion for the wife (aj. 


ft) Thtf deed recites thp two foi^Rer 
^doasBif fhit povwr add for the 
elTe^bsl Wring tW puvtaeni 
rthe*(hid fmm of leoA job A and 
riiA at thO Uaes thereiu fflentWoed 
ICTSV 

3 


(2) See Tyrtmell *• -dneafer^ a Vef. 
500. MSndfvd V. yefi, 

u vol 


Let 
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Let ttt tlieii coofider !n what mafiner Mf. SJvnfdlUtwy has **!*»■▼ ♦* 
Cjcecttted this power. • ' ^ «»»»• 

In the firft pla«e» he conveys allthe lands which were ifnbje^ 
to the power to truHees, not to the intended wife, for r^ifing a 
clear 3c o /. />«• awn* 

By the fccond deed, toraife 300/. more, clcarof taxes fafr. 

And by the third deed, he recites tliat he intended only 
to fecure to her ioo A per am, and no more, by all' thole 
deeds. 

Now upon this ftate it appears to me, that the execution of 
the power is nbfulutely void in law and ^ quity* 

For the power is to fettle lands for a jointure, or proviHon, t 5 ^ 1 
not exceeding 6001, per amt, and he has fettled 900 /. per ann, 

( 0 - . , 

The words or provfjtani are lynonymous term^; hutAconveyiacBi# 

tliisis a conveyance to trullees, which is in point of law no join-"*"*^* ' 

ture; for, to make it 10, the conveyance ought to be to the 
herfelf (a). and not w 

Mr. Edtoard Hervey too has conveyed a clear ellate of tfoo 
per am, which is likewile contrary to du. power. 

As this is undeniably void in law, conhder how it will 
(land ii> equity, and I fay it is void there too} but when I fay 
void there, 1 do not mean that this court will not go a^ far as 
pollible to fupply a defe<£il in the execution of fucli a power 

(3)* 

In the preientcafe, neither of the parties can pofflbly 
what was oiiginally intended them by the power j for ni iefpei‘ij^^'f 
of Mr. Michcel Hervey^ the defendant, it is contrary to whatofi)ow^r.,a* 
was llipulated between him and Ins father; for here is a cleai H“stS»-caf8 
rent-c?iarge ifluing out of his eftate, inllead of be'r'g fubjeSt^^Ji^pi^p^U 
to taxes, andinrefpeft to the plaimiiF, d'ere is not what tor jwte, 
was llipulated for her, becaufe the power will not cvtciul io^'“*J '*■*'*'* 
give a clear rent-charge. • irediwn. 

It has been rightly obferved by the bar, that a cours of 
equity will fupply a drfeSive execution of poweis, as well m 
the cafe of younger diildren and a provilion for a wife, as in 
favour of purchafcis or creditors (4). 

But the Gounfcl for the defendant inflll, that tliis relief is 
applicable only to a wife unprovided for, and that here the 
wife is provided for by the fettlemcyt previous to the marriage. 


(1) Bat this is exprefsly contrary to 
the recital and declaration in the deed of 
the 15 'Jan. 1731. 

(2) Ce. Lit. 36. b. 4 C». i.b. a a. 

(3) Churthmm v. Harv^f Aab, 335. 

(4) ho Pellard v. GrenvtU» 1 C60. 
Mep. 1B4. 1 Cha. Ca, to. h. C. Smith v. 

I Cba, Ca. a6t. j Frem. 308. 
S. C* FotbergtU V. PetbergiU, $ Freem, 
256. harth V. Blanfi^t Qtlb. Rtp. 166. 
Coventry v, Coventry, a P, fF. aaa. 
I Stra. spC/S. C. Tmi v. Twllat,zP, fF, 


489. Cotter v.I^er, 2 P. /T, 62a. Bo&* 
V. HoU, a i*.*#*. 648. Sngi/m V. SeaUfi ^ 
po/,2vo\. 414. Tryconnel v. 
a rtf, 500. Woik V. Paget, i B^o, Cia„ ' 
Pep. 363, Sneed v. SmuI, Amh. 64. fistar 
as to the non-exentton of a power. An*, •* 
del V. Pbrlpot, 2 Fern, 65 3 Cba Ca, JCt 
8. C. Ptggot V. PonrUe, Cam. 250. Ce- 
ventrj v. Coventry, 2 P. IF, tv;, ToBtt 
V, Ib'/et, 2 P. IF. 490. U'AJcm v, 
l^OM, I B,o, Cba. Rep, jios , ' 



Hcgfvrr «. 
Hckvxv* 


But as the wWe «rhkh has hton datie h this is dire£%If 
contrary to the power, ihe muft be looked upon as t unlfe unpro» 
Tided for* * 

'fhe cafe of Smi/i and Cha*. Ca, 363. (i) and Toilet 

and TolUtf i Wnu. 489. before the late Sir Jofepk Jekyl/y Ef¬ 
ficiently prove, tliat where powers are defe^Hvely executed, this 
court will fup^y them notwithftanding. 

Upon thefe audiorities, at>d many mote which might be men¬ 
tion^, there can be no doubt but if a tenant for life, who has 
fuch a power, does after marriage execute the power, tho’ defec-’ 
tivelyt yet it lhall be fuppUed. 

X am of opinion here, tlut the wife cannot have what was 
ftipulated for her, previous to her marriage, carried into exe¬ 
cution } for if I fliould fo decree, it would be breaking in upon 
the agreement under the deed between Edviard and Michael 
Hentey* 

Then taking it upon this fooUnf , ihe muft be confidered as a 
wife unprovided for; and if fo, fee is clearly intitled to the re¬ 
lief of this court, according to Ee authorities before mentioned. 
This cafe, in feme refpefXs, difl^ from any other that has been 
cited, viz, Bath and Msuntague^ SeleS Ca. in Chaw, 55. 3 Cb, 
Rep, 417, isfe, bccaufe in Eem tlrere was a proviiion,butade- 
feftlve one. 

Then it falls pretty much within the rules of a wife, or child 
unprovided for, by defedive proidiions, under a will j and to 
f 5^4 ] this purpofe the calc of JFeeki and Urnt decreed by Lord Cewper 
1717, is applicable. 

One reafon that weighs greatly with me in the decree I am 
going to make, is this, That if tne wife had claimed the 600 /. 
per ann, without fetting forth any confideration, but mi^rely as 
a voluntary gife from her huiband, tlicre is no doubt but the 
court would Mve given it h:r, and it would be very abfurd to 
fay, that becaufe* fee fets forth in her bill, a valuable conCdg- 
ration for a part, therefore fee feall lofe the whole. 

If there had b^n any proof in this caufe of her aftng unwar¬ 
rantable means to infinuate herfelf into the favour of an old 
man, and, by Impoiing upon his weaknefs, had gained any 
thing clandelHncly, it might have had feme weight} but, in 
the prefent cafe, there is not fe much as a fuggeftion of this kind, 
and befides toc^ fee brqpght a confiderable fortune in mar- 
riaee. 

Tlie mdn argument in Lord Coventry'0 cafe (3) was, that there 
was^a non-executlon pf die power, but there has always been a 
difiindion between a non-exorution, and a defective execudonof 
a power. 

Here the declaratory cUufe in the laft deed has fupplied any 
defers t^ might be in fee fonnef, and the natural confequence 

this U, fesd! the v{ihre .nil benefit which might accrue 

(1) I Rtteta, 308. S. 6*5 554 * 4 ?) ^' aaa* 8. C. Sira, 59^* 

5 , C ayy, B« C. iUp, t^p. S.C,^JS6A la. 8. C. Afoaiw«» 

n 




to 




to diem frCHft die otW fetden|ients,.aQd aie eofttent^ nith the 
pfmrifiQn that«« made purfuant to the power. mar**. 

That claufe which impowers the fon to hold the eftate> pro* 
tided he pays 600per ann* neat»to the truftees for the wifei is 
not within the power) and confequently void, and no convey¬ 
ance can be purmant to the power, but what is to the mfe herfelf 
only. 

I muft therefore decree (1) that Michael Herveyt and the other 
defendants the truftees, do convey and aiTure to the plaintiff, a 
jointure not exceeding doo /. per aim, and that the Mafter (hall 
out of the manor fubje^ to the power, take fuch lands as fhall 
he fufEclent for that purpofe, but to be made liable to taxes, 
repairs, tsfe. in the fame manner with other landed efliates, and 
the plaintiff to hold and enjoy the faid lands agaiuft the de¬ 
fendant, and all other perfoas during her life. 



This caufc was reheard on the aift of Jufy 1740. 

Mr. Noel connfel for the defendant Michael Hervey L»rJ OmHOm- 

That as the portion which the plaintiff brought in marriage, , 

w.«« only ioool. that the fettlement of 300/. per annum iSppo*^,wIlfc^ 
much more than adequate to that fortune. ed hi, decn* 

He infifted that the firft fettlement is fuch an appointment,“‘'*'** ' 

both in law and equity, as is a full and ablblute performance 
of the power referred under the fettlement, made upon the 
marriage of the defendant Michael Hervey^ and therefore that 
the fecond deed, executed after the marriage of Edward. 

Ilervey with the plaintiff, ought to be confidered as merely 
voluntary. 

The conveyance to the intended wife under the firff deed was 
to truftees j it has been objeeled that it ought to ha * been a 
legal conveyance uf a legal eflate to the wife herfelf, and there- C 5°5 4 
fore the conveyance to truflces is improper. 

To which 1 anfwcr, that by the power the father was to 
have a liberty of making fuch a jointure or provifion, as did 
not exceed the rents and profits of an eflate of 600 L per ann. 
snd tho’, as an exprefs eftate has not been limited to the wife 
herfelf for life, it is not properly a jointure, yet in this court, 
by way of provifion, it may be conftrued a due performance of 
tlie power. 

For, Etrfi^ It is a good execution o^the power at law. 

Secondly^ If not good at law, it is certainly in equity. 

Under the deed of 1715, it was agreed between Edward 
Hervey the father, and his intended wife the plaintiff, that af¬ 
ter the rent-charge of 300/. a year out of an eflate of 6oo /. a 
year, the refidue of the rents and profits iliould go to his fon 
the defendant Michael Hervey, 

Therefore, as thefe are parties able to contra^ in a court of 
equity, this muff be coniidcred as good, by way of agrectxvcnt, 


(i) That the pUintilF is indtied to power in therettlenwat of tho 
have the fatd 600/. made good out of 1715. ilfg. hi. t739.taUa7^ 
the laodi ta »qo«(Umi aceordiog to the , ^ i, 



•fit*' 

. * 




T 

« 

atid any fordier addition which dM ndfe had altar thlr nuurrf^} 
mail be conSdared merely as a boantyi and for fo much ihe if 
only a volanmer. ^ 

He cited Scrope and (t) in the Houfe qf Lords the 34th 
of March I7J5-6, in order *t0 IfaeWi by that cafe, that the 
court, where a wife is provided for l^fore, will not aid and 
alSft the defc^Hvc execution of a power under any fecond fet» 
tlcnwnt.. 

I do likewilc bfill, diat the trullees were equally truflees 
for Mr. Mitiael Hervey the fon, as for the wife of Edward 
Hervty the father, and that, as the eftate was then out of tlie 
father and in the truftees, if they had conveyed according to 
the tnift, it would have been no breach of tlieir duty. 

The fecond lettlement gives a rentrchar^e ofdoo/. a year, 
which is bad in fubflante, becaufii it is impolTible an eftate 
of 6oq i. per antt. in land, esn produce a neat fum of 6001, 
and where a perfon has exceeded all bounds of his power, I 
do net know that thin couit hith, in any bftance, recluccd 
that excefs within the tiuc limits td the power, but has been 
alwavs held a void execution of the power. 

It has been objeded, that the wife claimed part as a volun* 
teer, and part as a purchafer, and therefore it would*be haid 
to fay, in a court of equity, that when a perfon ia alljwcdly 
a purchafer for part, thtb court will not fupply the defcdive 
execution of a power. 

To this I anfwer, that under tlie ftrft fettlement, the plain¬ 
tiff was certainly a put chafer for a valuable confideration, by 
virtue of her fortune of 2000/. but that tlic fettlement of 1731 
is feparate and independent from the former, and five was there 
only a volunteer. 

The cafe principally relied on by the other fide is Toilet and 
Toilety 2 Wms» but there is a very 1 latwiial one foi the defendant, 
and which was not mentioned at the former hearin{r, the cafe 
^SfLayr and Cor/t/*, i IVtai. 623. and I.t'ard InfoieLord Chan- 
c^lhv jKtng in 1731, where it is laid down, that equity will 
aid 3 defective execution of a power, pm’itUd it u fit a valuable 
eenfiieratlen. 

Upon the whole, he infifted tlut the prefent is a new cafe, and 
no authority whatever cited that comes up to it. 

Mr. Wtlhraham of the fame ftde. 

The queftion is, Wlmther the ftrft fettlement is good in law 
1^ equity. 

^ondlyy If it be good in law Und 4iq|ttity, whether this court 
wi^ fupply u defe^e execution of t power, under a fecond 
or iiniri fitttlement, where they Ure undenu^ly bad in law | 
he cited the cafe’of* flevJpoei and &avaget before Lord Chan- 
cdllpr T^tSbsti tmkThwyeOee qgafnftrJDjv, %Fer^ 80. (o Ihew, 

8* c. 4 nyf* 

' that 




that wImm « perfon hat a yopwer of cha^^ lauds to fuch *”^***« 
of hU children, and in fudk fliares and propottions, as he hy 
any writini; (hall appoint} he may not only limit the land 
to any of hrs children, but may charge the lands with any fcnt- 
charge, or famof money, for any of his children. 

8o/. per ann* rent«charge, is looked upon by bonveyancen 
as a reafonable provilion for a portion of looo/. and if the fet« 
tlefnentin the prefent cafe had been 320/. per a/m. clear, it 
would have been double the provilion that is ufuaiior it: being 
four times 80/. per annum. 


Mr. Atierney General for the plaintiff fald, 

That under the fettlcmcnt, in which Mr. Huvty the father 
referved this power, he may be called a puichalti of it from 
the fon, the defendant Muhael Ifervts, In'caufe he abfolutclv 
gave up an eftate, in which he had his life, to the fon imme^ 
dntely in pofTefflon. 

It is admitted by the counfel on all faLs, that the power is 
not well executed in law, under the fittkment of 1725, there- 
. lore the execution of the power is void, but cqu ly will fup> 
ply a dciFedk in the execution, an<l cite 1 the tale of Kettle v. 
'Totunjlmdy 1 Sail. 187. where it was hdd, that equity wdll 
fupply a defe£i, in favour of a fon or daugluu, and that it is not 
material that fuch a fon w'as provided lui brfoic, nor how 
far. 


Mr. Murray of tlie fame fide. 


This is 4 power that may be executed piece*meal, part at 
onetime, and part at aiiothct (lh 

If a w'ife had any formci provifion, that i» dcfe£rive under 
the execution of a power, the counlcl lor tlic defendant take 
it for granted, without producing any infUnce, or even idtSum 
of the court, that equity will not iupply any dtfc£k in a latter 
provifion for the benefit of a wife. 

He cited the cafe of Wath v. Bullaty i Wins, 60. to flicw 
that a voluntary conveyance made to a biothcr of tlic half 
blood, tho’void and defedriveat law,,will be made good by a 
court of equity} and that as the confideratiun of blood would 
at common law ratfe a ufe, and as before the ftatute of the 
27 H. 8. fuch ee/lui que ufe might have compelled an execution 
of the ufe in a court of equity, fo would this imperfedl; con¬ 
veyance raife a trait, and confcqucntly ought to be made good 
in equity. 

l^d Chancellor: As this cafe is attended with fome jparti- 
cular circumltanccs, 1 am not fony it has been re^heard} for " 
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(1) See Zmh v. IFeelfien, nJSurr. 1136, J)ee v. Mlioraef zDuru, niSaAyu* 



pnwp' 

»• if I |iad feen any ireafon '&» have eltanged nly optnidn, I ihould 
******* not have been aihamed of doing it) but after hearing it fully 
argued on the part of the defendants) Z ftill continue of the fame 
opinion. 

1 will not repeat what I faid before, but rather apply myfelf to 
give an anfwer to what feems to be the principal reafon urged 
for a re-bearing. 

The general argument is* the validity of the 6rft fettlement, 
at lead in a court of equity} but I take it to be clear,, that the 
deed of 1731) adiich is ^e ultimate attempt towards the exe¬ 
cution of the power, is a waiver of the former fettlemeqts, and 
fupplles any defe£l& that might be in the other two. 

IniMingthede. In cafcs of aiding the deie£bive execution of a power, either 
cwionofa*" * child, whether the provifion has been for a 

^cc, either fiir valuable confideraion, has never entred into the view of the 
«wife or child, court; but being intended for a provifion, whether voluntary 
or nor, has been always held to intitle tliis court to give aid 
gnmCoe, whe- to a wtfc or child, to Carry it into execution, tho* defc£tively 
tl^Tolunt-ry or made. 

I am of opinion, if this power had been executed in favour 
cany into exe- of a ftranger, it would have been good; but being merely an 
endoa. ^ equitable thing, the perfon claiming muft have come into a court 
of equity. 

With regard to the deed of Jkl/iy, 1725, it has been faid, 
ilie power being completely executed, that it cannot be exe¬ 
cuted Miff quotusy but I am of opinion, th^t the power is not 
executed either in law or equity. 

Suppofing it had been dcfei^ively executed, and the parties 
afterwards execute it properly, there is no doubt but the law 
would look upon the firlt execution as null and void, and that it 
might therefore be executed over again. 

If there had been words m the firll fetticment, which (hewed 
that Mr. Edwatd Hervey had fully executed the power, or would 
.have amounted to a tclcafe of it, it would indeed have prevent¬ 
ed any fttbfcquent execution; but there are no words, except 
what are ufuaily put in by fcrivetteri*, namely, in bar of dower 
and thirds. 

Nothing is to be inferred from the words, the furflut I give 
to tht remainder-many for they are only of couife, and if not cx- 
prefiTed, he would have had the furplus by implication. 

The cafe of Sereep a^d OJJley dilErrs toto eceloy for mere a cove¬ 
nant was entered into by die huiband for a valuable confideration 
upon the jirft marriage, that the ilTue of that marriage (hould en¬ 
joy, free frpm any incumbrance done, or to be done, fo that he 
was tied down by that cbtife« 

It has been further urged by the defendant's counfel, that 
fttppoiing the 3;oo /. per ann, be not a good and complete exe- 
€ution of the power, yet it is fuch an execution of the power, 
as will tndnee the court to think a wife, in feme mcafute, pro¬ 
vided fbr under it. 


Thk. 



This is relied upon as the ilrong point* lam of opinion H»Txrv. 
that tlie rule, as laid down by the defendant’s counfely that a Thnl^wlfi^ 
wife or child, who come for the aid of this court, to fupply ;&/</, who come 
a defective execution of a power, muft be iutirely unprovided 
tor, 18 not the right rule or the court. aefediivc eacev. 

I think the general rule, that the hulband or a father are the don of a power, 
proper judges, what is the reafonable provifion for a wife or ^p^vided*^ 
child, is a good and invariable rule. hmtthe right 

And when a father has done any thing extravagant, in either rvle. 
of thefe cafes, the court does not break thro’ this general rule, 
when they fet it aiide, but they go upon a collateral reafon, 
that this extravagant provifion, either for a udfc or one child 
only, is a prejudice and injury to the reft of the family, and that 
one branch ought not to be improperly preferred to the ruin of 
the reft. 

In lady Oxford'^ cafe, mentioned in Smith and AJhion^ i G&. 

Cl. 26 V her jointure was decreed good, where the power was 
not purfued, tho’ only a part of her jointure depended on the 
queftion. 

I w'ill, in the nr \t place, condder it as if the rule laid down 
by the defendant’s counfel was a right one, and then it will cortic 
to this queiftion, Wliether (lie is a wife provided for under the 
fetdement. 

And 1 am of opinion, that as the court cannot carry it into 
execution, according to the intent and meaning of the parties, 
flie cannot be faid to be a wife provided for. 

As this is a power to make a jointure of lands only, not ex¬ 
ceeding 600/. per ami. it was not die intent that the whole eftate 
ihould be inciimbred, for the remainder-man was to have the 
furplus, which he will not have, if the 300 /. per anti, rent- 
charge fliould take place, for then the whole will be liable to an- 
fwer the rent-charge, and by that means the remainder-man will 
lofe his furplus. 

But then it has been faid, die court might have taken 600/.• 
per aiittt out of the 900 A per ann» to anfwer this rent- 
charge. 

But fuppofe this eftate had lain in the level or marfh grounds, 
there might have been inundations, and then the part fo 
allotted might not even have produced a rent-charge of 
300/. 

This would have been a prejudice too, in refpefl; of fub- 
fcquent remainder-men; for fuppofing the 6001. a year had, 
by any accident, proved an infuificient fund, then the arrears 
of the rent-charge would have run on, and the remainder-man, 
at leaft, who ftands behind Muhatl Herveyf would have been 
injured. 

1 agree, if t^iere had been no fetdement beddes the deed of 
1725, the court would have found out fome other way to make 
the proviGon for the wife eficAual, and might, perhaps, have 
done what Mr. Noel has pointed out, allotted fo much of the 
eftate, which w.as fubjeft to the power, as would have been 

VoL. I. P p fufficient 



568 . ^mzti 

fufficletit to have anfwered a clear neat fum of 300/. an- 
Hekvxv. n„aijy^ making an allowance for landed cftatcs being liable to 
taxes. 

But I am of opinion, whatever the court might have done 
under the deed of 172^;, to aid and afllit the wife, if it had flood 
C 569 1 fingly* and clear of fubfequent fctilements, yet as the cafe is now 
circumftanccd, if the court cannot give her what is agreed and 
flipulated for, under this deed, they will certainly feenre to her 
what is given under the fettlemenc of 1731. 

Ai the plaintiff ^ * rcnt-charge, and not fuch a provifion as is 

haanoithi- pro- flipulated for the wife, fliemufl be confidered as abfolutely un- 
provided for, and then flie will clearly be intitled, according to 
be eonfidcredM equity, to be aided and alfifted in carrying a defed^ive 

totally uoprovid- proviiioii into execution. 

•dfor. 

v/bete there ha-( It has been faid, where there has been an excefs in the exc- 
been ancrceftmcution of a powcr, that there are no iiiftances where the court 
*ptwei>*thiris'* ^0 Carry fuch a cafe into execution, but though 

viiWlMit’fortiie there is an cxccfs or redundancy in the thing itfelf, yet it mult 
theiimits confidered only as a defedl in the legality ; and there arc 
o/tiuTpowr.™ niany cafes to this purpofc, and 1 will put tnie *, fiipnofe a 
power to Icafefor 21 years, and the pevfun leafc.s lor 40, this is 
void only for the lurplus, and good vvitJiin the limits of the power 

It is furprizing to me, how the perfon who drew this feftlemetit 
could miflakc, when he had fo plain a power fur his guide; hut 
he does not feem to have cunnnitted blunders fu much as wilful 
niiflakes, witli a view to try cX’perinients, like Serjeant 
conclufiotis, in fome of the claufes of his will, vulvat quautian 
valere P‘>teji, 

Upon the whole, 1 am of opinion that the fettlcment in 1725, 
being drawn in. fuch a manner as that the wife could not have 
ja'hat was intended for her, tlid not annul or defeat the lall fet- 
tlement, and therefore do flirect that my former decree fliall 
fland M'ithoutany variiition (2). 

(0 So Patty V. Bowttt Hel/. Rep. 87. (i) Rfg. Lib, A. 1739. fol. 507, 

z yyi 644 . 


Vide title Charity* 

Vide title Dower atid Jointure* 



CAP XCIV. 


pjocets. 


Vide title Arrejl, 


CAP. Xev. [ 570 J 

p^acDcin 3mp. 


fdntar)' the 13th, 1737. At the Rolls. 



Anon.’ 

Proch'in Amy need not be a relation, but then he muft 31(5^, 
be a perfon of fubiUnce, becaufc liable to cofts. 


CAP. XCVI. 

pjobSbitfon. 

Vide title Marriage, 


CAP. xevir. 
Pucc&are. 

[A) Of Purchafes nvithiut Notice, 

( 15 ) fVhethsr Lands purchifcd after a ^Vill^ pefs by it. 





IpmtbAft- 


(A) Of Purchafgrs without Notice. 


Ntvfmhir the 
15th, 173 *- 


Brattdiyn v. Ord, 


I T was faid by Lord Chancellor in tliis caufe, that a man who 
purchafes for a valuable confideration, with notice of a vo> 
luntary fettlement from a perfon who bought without notice^ Ihall 
Ihclter himfelf under the firft purchafer, yet it mull be the very 
fame interell in every refpe£t. 


Cafe 26^. 

A man who 
puKhafuc tar a 
valuable can> 
fidentlnn with 
notice of * vo¬ 
luntary frttle- 

mentf from « perfiii wbo bought without mtici, tiall Ihetter himfelf under the firft purchafer (i). 


A man can- He Ukcwlfe fald, he never knew a man defend himfelf in this 
not defend kim« court, as a piirchafcr fora valuable confideration under articles 
M^a'^urehafer*^’ injured, he muft fue at law upon the covenants m 

tor a valuable thc articles* 
confideration, under articles only (2)4 

Where defend- JfJis Lordjbip alfo laid it down as a rule, that where thc dc- 
formerfolttthey Pendants plead a former fuitf that the court implied there was no 
muft ihow it was title when they difniidcd the bill, is not fullicient,* they mull 
rtsjudifjta. fliew it was res judicata^ an abfolute detenninatiun in the court 
that (he plaintitf had no title. 

out ot^^rr^ir*'’ held, that a tenant in tail, out of poflelTion, cannot 

cMnot^ bim'”a’ bring a bill to perpetuate tclliniony of witneffes, till he has re- 
bill 10 psrpciu- covered pofleflion by ejeftment; if he does, on thc dcfenilam’s 
ate tcftimoiiy. ti^murring for tliis reafon, the court will allow it (3). 

A billdropjied Alul that a bill droppeil for want of profecution is never to be 
ifecttTton “ decree of difmiliion in bar to another bill. 

never to be pleaded as a decree of dirmifiion. 


And that a fine levied by termor for years, is a forfeiture j but 
the reverfioner has five years after the expiration of thc term to 
enter (4). 


(1) See Sweef v. Southcete, 2 Bro.Cha. 
Pep. 66. Lowtber v. Carlton, pofl. z voi. 
24Z. 

(2) See FitttgtraU v, Faucanbtrgc, 
Fitagib, 207. hart v. Miidlehurfi, pafl. 
3 vol. 377 * 

(3) Parry v. Rogers, I Fern. 441. 
Phillips v. Carcs), \ P. W. iij. 


(4) The reader is referred to thc 
Efiiy on L/jh and ^rufis, 320, to 3 *S» 
See alfo Smith v. Cliff'nd, 1 Jh 
Eaf,y:S, with refpeil to a recovny 
fuffered by a termor for years and a te¬ 
nant for life. 


At the Rolls. Anon.* 


Ifovtmier the 
3oih, 1739. 

Cafe 267. 

S. C. ante S8. 

Newaflignecs 
under a com- 
mifiTioa of bank¬ 
ruptcy, on filing a fupplcittental bill, (hall have the benefit of thc proceedings in* die fuit commenced 
by die old aliignecs. 

title 1 


T he queftion before the court was, Whether new alfigiujcs, 
under a coinmilfion of bankruptcy upon the death or re¬ 
moval of the former, (hall, on filing a fupplemental bill, be in- 


3 



Pntcfiafl;. 

titled to the benefit of the proceedings in a (uit begun in tlie time 
of the firil aflignees, or muft begin again by original bill? 

Mafler of the Rolls: In the cafe of an abatementy.if you can, 
you muft revive} but in the cafe of aflignees of bankrupts, where 
fome die, or fome are difcharged, and others are by order of court 
put in their room, there is no privity between the bankrupt and 
the aflignees, or at lead but an artificial one, and therefore 
they cannot revive •, and it would be extremely hard if there 
have been pleadings, examinations, in a former fuit, that 
the new truftees (liould not have the benefit of them by a fup-> 
picmcntal bill. 

Suppofe the court, upon the death or difeharge of aflignees, 
of bankrupts, fliould fay that all muft go for nothing, and you 
muft begin again by original fuit, why then all the charges and 
expences in the former fuit are abfolutely thrown away. 

In the prefent method, though you cannot come agaiiift the 
reprefentative of the former aflignee, yet by a fupplemental bill 
you will have tlic bankrupt’s eftate liable, at all events, to aufwer 
the colls. 
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Anoh.* 


I will put a cafe that comes very near this, and will Ihe w tire A purchafrr of 
reafonablenefs of my prefent determination, Suppofe an eftate 
•has been in controverfy for tw^enty years in this court, and during [n’^rontroverf" 
the fuit it is purchafed, the purchafer, on filing his fupplemental»» this court, 
bill, comes into this court hornet maloi and {hall be liable ^ 

ail the colts in the proceedings, from the beginning to the end of bin, comi-sin 


_ „ _ , here 

the fuit. For thefc rcafons 1 am of opinion, that the new .iflignccs 

ought to liave the benefit of the former proceedings in the fuit arulft'.'imin* 

the beginning 
to the end ^ 
the fuit. 


commenced by the ohl aflignees (i). 

(i) See ^non. iia/f 263. 


(CJ Whether Lands purclMt/ed after a Will pafs by it. 


Green v. Staith, On Exceptions. Deamier the 

» 5 *. I 73 «* 

^ Articles for the purebafe of lands, and dies; it happened Cafo 268,. 
^ • afterwards that the feller could not make a good title to the jf, 
land:!, and the qucllion was between the heir at law, and the nant*to lay out 
executor of A, Whether the purchafe money was to be confider- 
ed as land or perfonal eftate? lands, and d«. 

vifet his real 

eftate before he has made fach puichafc, the money to be laid out will pals to the devifee. 

Lord Chancellory in this caufe, laid down the following 
rules: 

That agreements to be performed, are often confidered as 
performed: for if a man covenants to lay out a fum of money in 
the purchafe of lands, generally, and devifes his real eftate be- 

P p 3 fore 
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Gbxxm w. fofg |jg ijas made fuch purchafe, the money agreed to be laid out 
****"* will pafs to the dcvifee (i). 

. That where a man having made his will, afterwards enters 

^Mntraas ® contraft for the purchafe of Ian»l, the lands contra£ted 
forapurch'ii: fot will not pafe by Uic will, but defccnd to the lieir at 

of landc after Jay? (z). 

A will mad'', 

they will notpofi thereby, but defccnd to the heir at law. 

wh re afier That whcfc an anceftor, after the making of a will, agrees 
r wilf/i^rcM purchafe of particular lands, the heir at law would liave 

for^the purchafe a right to them, provided a good title can be made, otherwife if 
of piriicubr it cannot j but it is going too far to lay that though the heir at 
tWe canLue^ caniiot have the land, yet he lhall have the money fo iutend- 
maJe, as the cd to be laid out (3). 
heir at law can¬ 
not have tlic laml, he /hall not have the money intended to be l.ud out. 


That if a man gives a portion to his daughter by a will, and 
afterwards advances her with the like fum, it flvall go in 
ademption of the legacy (4). 

That ihe w/^/sr of the clLitc is, from the lime of his enntrat'^, 
coitlidcred as a truflcc for the purchafer, and ihc ve/ultTf as to the 
money, a trullee fortlie vendor (5). 

Tliat in bills for fpccifick performance, this court never gives 
relief where the a£l is impoflible to be done, but leaves the party 
to his remedy at law, 

'Dial where an anceftor has agreed for the purchafe of par¬ 
ticular lands, but dies before it is quite complcated, if the heir 
at law brings his bill againil the devifees, who claim the real 
cilate of the aticellor by a will made before the purchafe of tliofc 
particular lands, the vendor of thefe lands,wbcrc he has a doubt¬ 
ful title, muft bo made a defendant to the luit, otherwife if his 
title be clear. • 


(i) Miher v. Mills, Mof. 123. Grern- 
hillv. GnenOill, Pte. Cba. 320. IJunett 
V. 5 ewr</y, \ P IV. it z, ^ P,IV. 22%. 
S. C. cited. Potter v. Potter, i f^if. 
437. Beattelerk v. Mead, poji. 2 V0I.1O9. 
Qldbam v. Hn 'hs,poJl. 2 vol. 453. Pul- 
lyn V. Ready, 2 vol. 590. ll'bittakf 
y^i^httlaker, 4 Pro. Cba. Rep. 31. See 
Guidot V. Gut dot, pop. 3 vol. 254. 

) Langford V. Pitt, 2 P. IP. 6 ?.g. 
V. /tUtyti, Mof. 262. Sei vide 



Cotton V. Cotton, 2 Cba. Rrp. 138. 

(3) Therefore hi.s I.ordlhip law no 
ground for giving diredionii to pcii'enn 
the agreement or to pay over tiie pur- 
ehafe money. A’rg. Lib. of, 1738. fol. 
26$. 

(4) See Bellafs v. Uthvoatt, antc^zfs. 
note z. 

(5) Vide Pellcxfen V. Moore, pep. 3 vol. 
* 73 - 


Vide title jlgreementSf Articles, and Covenants, 

Kide title Baninipt, under the Dknfmf Rule as U AffgneeSu 
Anon* at the Rolls. M. T. 1739. 
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CAP. XCYIU. 

JElea! €l!ate. 


(A) IVliere the Petf<,}tal Jball not be applied in Exenevatiotu 
the 4tli, 1738. At the Rolls. 


JbTtles V. Lcioh, 

T tE NRTLeighf the plaintifl’s father, heuijT fcifcd of a mef- 
^ fuage called Hillst and of another incfluagc 'called Bo- 5^4 Vin * 
reys (r), with landr; In Somerfeifhire oi 50/. a year, and alfo pof* Abr-Vc;?. pl.jT. 
felled of perfonal ellate, made his will the 23d oi Mnrrk 1701, SVin.AbT.295. 
and in the ontfet tliercof liiys, “ All iny ‘irorhlly jrcods I give to 
“ ycrt« my wife, and the premilTes aforel'aid he devifis to her//./.. tlie plain. 
“ for life, and tlicn to his fon Robert^ brother of the plaintill', 

“ and his heirs for ever ; and to the [>Liuitlff\ by the name of his of frvi-Mi iLd” 
“ ^/nr/yj^MvlMary, a Icy^arx ///*i5ol. to be paid her it: a iweleemeuth*s devif-! them to 
“ time after his fin Robevl feziud come to enjoy the prcmijl’s, and if 

Robert //.'c:,!,l die befre jiOAn^ then that Henry, another fin, and loaanj* 
“ tie brother of the plair.liff^ cornin'; to the pnf'ficn of the prcmijfes, hishcii», W 
** and fi.rvk'ing his mother^ jhouhl pay to the plaintijf 2ccl. fjj^g 

“ made ]Qi).n executrix.*' , t-. le paid 

to ht! m a 

tii'f!' e .tv.vies iwv lifter Lis f.n Rob’it /&»»«/ eomt to rnj y thfpremiffes ; and if R./i;rdieil betbre hit 
ino'.litr, li'en that firffij'. .mother Ion, coming to the poitcilion thereof, aud furviving his mother, 
iiioul.'t pai the plaliitiil'aco/. 


Rcbcri anti Henry died before foatiy hut Robert left a ft) ;., the RoitrtandHem-y 
defendant Henry lAghy and nephew to the plaintilf, to whom fhc njorhef bu !r»- 
api'lied for the legacy, and, upon his refuling payment, brought /wicfi’aion 
her bill againll bini to pay what is her due for the legacy, or, in ‘l'>-' dvn nJant, 
default thereof, that the defendant may deliver poflefllon of the I*hr"'biir u**" 


premifles. 


brought tor the 
ligicy. 


The Mafier cf the Rolls decreed, that it l>e referred to a a decree for the 
Mailer to fee what is due to the pkiiitiff, for her legacy of •*': 5 ^* 
150/. and to compute mterclt at 4/. percent, Irom a year alter ij,cila:4/<'r 
the dc-alh of 'Joan Leighy and the defendant lo pay what‘iw-fiomiyMr 
Ihould Ite found due, or in default thereof the defendant i» to of 
account for the rents of Hil.s tenunet ly and that Hills teiiement\)t jnd, up napped 
fold (2;. lo LordCkan. 

ulkry d(Cft» 
apin,ed* 


(i) The teftator was feifed of this (2) As to the mefluage called .Bwoi, 
laefluap^e ;« tail, the bill was difraifled. Peg, Lib. 1738. 

fol, S3. 

P p 4 


On 



m 


Atii Cfatt. 


Mitci w. 
Lbxgh. 


Conditions in 
wills arc often 
ronftrued fot 
from the nature 
of the thing 
itfelf, where 
' the words mere¬ 
ly of thcmfclvcs 
are not con- 
oitional. 


On the 2Sth of 17391 this caofe came on before^// 
Ltrdftipy upon an appeal from the decree of the M<^er of the 
Rolls, 

Jtord Chancellor: I think the will obfeurely penned, but the 
conftruflion muft be agreeable to the intent of the whole will 
taken together} and upon tliat conGderation I am of opinion tlie 
decree at the Rolls is right. ' 

The words the teftator ufes in the difpofition of his perfonal 
eflate, nvordly goodsy are an extenfive defeription thereof} 
and then the firft queftion will be, Whether, by the words 
and intent of the teftator, the legacy is a charge on the real 
eftate ? 

I am of opinion it is, and that no other part of the eftate, 
but the real, is charged with it i the teftator breaks the defeent, 
and his fon Robert takes only a remainder under the will, and 
the claufe of the legacy to his daughter Mary is to be conftrued 
juft as if it had followed the claufe of the devife to Robert and 
his heirs, and thcrelorc is a condition annexed to the eftate, and 
conditions in wills are often conftrued fo from the nature of the 
thing itfelf, where the words merely of thcmfeJves are not con- 
diiionaly as in the cafe of adverbs of time, and here ate adverbs 
of timedirefting the particular time of payment, and the word- 
then has often been conftrued a condition. 


It is objefted, that it is mtfaid to be paid out of the ejlate at Hills y 
nor is it laid by wl:om it is to be paid. 

C S 7 J 3 Kut there are many cafes where it is neither faid to be paid 
Tho’alc ac eftate, nor by whom, yet has been confidcred as a 

'h not*cxpef»Jy charge upon the el^atc, where the general intent of the teftator 
raid to be paid Jjas appe'aTcd ; but here the whole will being taken together, the 
norby whanir* fubfrqucnt claufe dircGing Henry to pay, he coming into polTef- 
yct has been fion, is a plain declaration of the teftator’s intent, that the 

poflefled thc eftate Ihould pay the legacy. 
whcK the ginctiil intcatoftbe teftator liss appeared. 


The teftator intended it (liould come out of both eftates, and 
he has charged his fon, in refped of thc whole eftate he was to 
have; and that is generally thc rule of proportion in charging 
the fon for younger children's fortunes, in refpeft of the value of 
the whole eftate that is to come to him. The words are, I think, 
fulHcient to charge thc roal eftate; and as to the perfonal, it is 
given abfolutely and iniirely to the mother j (he might fpend it, 
or do what (lie pleafed with it *, nor is tlie legacy given to lie 
paid at the particular time of the death of the mother, fo that 
' it is impoftible to imagine that could be the fund intended by the 
teftator (’). 

J The fecond queftion is. Whether the plaintiiPs legacy is a 

the devife fo Contingent charge f h or it has been intifted on by the deiend- 
takei effedt as 

that he muft clum underthe anceftw, as much as if the anceftor had taken in pofteftion. 

(i) See ff^alier v. fac^on, fofi, t vol. 6*4. 


ant’s 



•nf s counfely that it depended on the contingency of Robert's ^j^*"** «* 
perfonally enjoying the premifles *, but the conftrudion muft “*• 
be, when tlie devife to Robert takes effed, and the prefent de¬ 
fendant claims under Robert^ and the condition will bind the 
heir, if the devife fo takes efleft as that he muft claim under 
the anceftor, as much as If the anceftor himfclf had taken in 
pofleffion (i). 

As to the fatisfaftion faid to be received by the plaintiff from 
the mother, that depends on the queftion, Whether this was a 
legacy payable out of the perfonal cllatc ? But this never was fo, 
nor the perfonal eftate liable, for if it had been intended, 
there would have been no occafion to poftponc the payment 
of the legacy, till the eftates called lioreys and Jiills came into 
poflefhoti. 

Decree affirmed (2), 

(1) See Jl/arbj v, MarkSf I S'tm. 129. (2) Reg. Lib. B. l/jS.yS/. 351, 

I 46. 


Burgotgne v. Fox and Others. 


llfaythe 13th, 
1738. 


O N tbe marriage of Lord Bhigley with a daughter of Lord Cafe 270. 

Giteniffyy a fcttlement was made of his cllatc in TorlJIrire, The to, 000/. 
to the common ufes of a marriage fettlement, and in cafe of i:hi.v"(iby Lo^d 
failure of i.Tue male, a term of 1000 years was created for raif- *’'“*»* 

ing the fum of 10,000/. tor daughter s portions. yens, thiiiiwt 

be p lid out of 

his pccfunal eftate, but the land on which it w.ta osigliully charged muft hear the burthen of it. 


I.ord Bhigley afterwards, by leafe and releafe, dated the 25th 
and 26i\\ oi Augujl 1714, conveys an eftate he had in B. 'ffori- 
Jfjircy called The Nunnery of O^efmnty to the life of himfelf for [ 57 *^ 3 
life, remainder to truftccs to preferve contingent rcmai-ulers, 
remainder to his firft and other fons in tail, remainder to Snmuel 
Benfon (a near relation) for life, remainder to iruftces to prcfcn’« 
contingent remainders, remainder to his firft and other fons in 
tail, remainder to the right heirs of Lord liingUyy ful;je£l to a 
power of revocation by any deed or writing under the hand and 
feal of Lord Bingley, and attefted by two or more witnefles, fo 
as, at tlie time of fuch revocation, he fettles other laud in Fork- 
fjirey free from all incumbrances, and of as gooil or better year¬ 
ly value tlian the eftate at Chejuunly to the fame ufes as are men¬ 
tioned in the deed of 1714. 

\jOtA Bingley afterwards, by his will dated the 17th of 
1729, “ devifes to the prefent plaimill’an eftate for life, in the 
“ lands, nX Chejhunt \ and all his \\\nAs vn TorhJfj'trey and 
« elfewherc, he devifes to truftccs, for the benefit of his daugh- 
** ter and only child, (fince married to Mr. Fox the defendant) 

“ for life, remainder to the firft and other fons in tail, remainder 

over, 


After- 



57^ Beal €i!aer. 

BiReroiGHctr. Afterwards Lord Bingleyj by Icafc and rclcafe, of the 29th 
•*^*** and 3otli of June 1730, intended by him as an execution 
of die power of revocation in the deeds of 1714, conveys an 
eflate at Hatton in Torijbirt^ to the fame ufes witJi the deeds 
in 1714. 

But tliis eftatc was deficient in value, and was likewife charg¬ 
ed widi the term of 1000 years, under a deed in 1703, for 
raifing 10,000/. for daughters’portions. 

After the death of liord Bing/ey, a bill was brought, and de¬ 
cree obtained by confent, for charging I^ord Bi/igUfs pcrfbnal 
citatc with this 10,000/. portion, which was done to avoid cir¬ 
cuity, the teftator having by his will, dirciHcd his perfonal eftate, 
which was very confiderabic, to be laid out in the puvehafe of 
lands, to be fettled to the ufes mentioned in his will as to the 
other lands. 

Samuel Benfin died, and Robert his fon refnfing to accept of 
the eftatc at Hatton^ under the deed of 17;SO, and having recover¬ 
ed the Ch.jhunt eftate by cje^lment, the bill was now brought by 
the plaintiil’, praying, in the alternative, either that Robert Be/i^ 
fon may be compelled to relinquilh his claim to the Ckjhunt 
cili'te, and accept that of Hatton, upon a fuppoliuVn that the 
power of revocation was equitably, though not legally pin fucd ; • 
or, that if tliat fliould be thought otheuvife, that the pbintift’ 
may have the eftatc, which appeared to In; conveyed to 

R'Jt yf 1)1 it/lfi, in lieu of the Ckcfbunt eftatc, or at U-ift to have 
a fatisfaolioii and equivalent for this devife out of the perfonal 
filate rf the uliator, in refped of a covenant cnievt'd into by him 
in the deed of 1770, that the Ihdlcn eftate then was, and {linuld 
continue «lnring the intereft of Samuel Bcnfm therein, of tlic 
clear value of \iol. per mm. which w'as the value of the dyfuunt 
eftatc at the time of the fettlcincnt thereof in 1714. 

herd Cl'oncelLr : I am clearly of opinion the power of rcvoca- 
' tion was not well executed in rcfpedl of the difference of the 

f 577 3 voluc of the two cltates, and the term of rooo years which 
covered ///.Vwas part of the YorhjiAre eftate fettled in 1703. 

lam likevvife clearly of opinion, that t!;e deed of 1730 was 
a revocation of the will, quoad the devife of the Hatton cllate, 
as part of rdl the teftator’s lands, i^c. in Toihfnre, mentioned to 
be devifed by tlie will, and therefore Kuttou could not he fiibjeil; 
to tlic particular ufes created by the will. Vide Shonca *s Pari. 
C^a. 1 ^o. 

But as it was admitted, that tho’ Robert llenfnhai] the le¬ 
gal eftate both in Chflmut and Hatton eftates, the former under 
the feuiement in 1714, and the other in 1730, yet as one only 
was plainly inicitded him, and he chufes to adhere to the C.hef 
hunt. Sec. he mull be a trullce as to the other eftates, for fome 
perfon or ether wlio in equity has a right to it, and I think 
the heir at law of the teftator will plainly be iiititled to this 
truft; and the principal queftion therefore is, as between tlic 
plaintiil'and the heir at lawv 


And 



lEUal €({Ate. 
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And as the plaintiff claims only under the will, and is there- 
fore a mere volunteer, he is not intitled to any equity of this “** 
kind. 

Tliat in the cufc of Ai-vr v. Mx-.'iumf., 2 Vertu 581. it is 

i'it'O’i which was 
and it is likewife 
I'.c there was be¬ 
tween porfoiis wlio claimed under till* far.K'.wi!!, I'cre, between 
a devilee and tlie licir at I.iw, w’ '> is always f.i’\i'.iv>.d. 


tli;, 


plain Lord C'.tt/.r went iv.-on 
thereliy to be mad- by a father for ! 
in this refpctfl iliiii!i''uli'l!a’l.ij, ihaf the di'p^ 


a pro 
e’/' !• 


In I\tvv€ y. r r'cni, aip. p.iuienlar notice was t:i!;cn by 

the tedator, in bis will, of Ids appiebennon ihat the ;^oco/. 
charge would be good againll the jointure. No cenrefs inten¬ 
tion of any thing of tJiat kind appears in the prclciit caR.. 
Here it was likewife to mak;- proviuon for an tiniy d.myhicr, 
and no infcTC nee eim bo drawn from tl'ofe reloluiioiis, in favour 
of a nici'e voluniecr, as the p’ainiiii’i,!. 


N. D. Held clearly by Lcr.l Ck-vedhr^ tlieie was no pretence 
for paying o if the io,oooA ebarged on the leniof i coo years, 
out of tlie perfoind ell.ite cu'^ Lord /J/z g/cv, bat il'C kind on wiiieh 
it was originally charged mull bear rlic /Urtben of il ; and wliat 
was donq by the dect ce in this cafe eoulil S.'c only matter of 
agreenn nt between tlie parlies (i.) 

Ilis LordJiji;} cl. elan d be faw no caufo to give the plalntiii'any 
relief in eipaity, and tin refac ordered that tlie matter of the 
plaintitf’s bill Hand difaiii.cd without colts. 


(l) See t V. CtT'n/ry, 2 P.!!', 

7 22. Ecc 'ifi:\. E : f.’.'v’s 2 P. IP'. 

664. note l. Lit/I.r, V. .tLhl, fo,/. 2 vol. 
Tt»>tKt:>viiL-V. Fa:v.it, ziJto.Cbn. 


Rex. 57. Jf'zr/l V. 2 /hs. Cf)M, 

R-i>. 516. JfxiVllv. J’lkr, I (.'tl'.’j P, 
ir. note I. G.i’fe-' v. Ihincoch, poji, 
2 vol. 435, 1539. • notes. 
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Ecccfijcr. 

() Rule as CO AppeiutJug him. 

Anon’* Joy the 31ft, 

173S. 

7 ' ORD Chnnn-llor: There is r-o inffaiicc of appointing a Calc 271, 
receiver of the rents and ptohts of an Infant’s cltate, where s*C, 31116489. 
there is no bill depending in this court; if it had been only«>urtwin 
fded, there might have been an application for this purpofe 

behalf of the Intant (1). iatmt’s niace, 

whure iherc 

(i)£.v lanelVhifi'iMtpofi.z vol. 315. Ualiilva. 

s 

Vide hpnt. May the 31ft, 1738. 
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C A P. C. 

EecQiietfesf. 

VuU title Agtemtnts, Articles^ ami Cvuenants^ under the Diviftm% 
nohen U be performed in Specie, 

Vide title Fines and Recoveries, 


CAP. Cl. 

Eelatfonief. 

Vide title Exp^tion of Words, 


lS19 ] 


CAP. cn. 
Eemaltttier. 


the 17th, Eleanor Davenport Widow, one of the Daughters *\ 

* 75 ** of Margaretta Farmer, Widow, deceafed, and {Plaintifls* 
fokn Davenport her Son, and Mitchel Lodge, and T 
Chaplin, Executors of Margaretta Farmer, j 


^ohn Oldis, John Blake, Richard Owett, and Mar¬ 
garet Lee, — •— 


^ Defendants. 


Cafe 272. •^OHN Oiw»Efq; being feifed in fee of a mefluage and 
A. devifes lands J lands in Shtopjhire, mortgaged the premifles to Griffith 
'^dhomas for 120/. and being alfo feifed in fee of a mefluage in 
{icrdeclrfetlhlstbepoficflion oi Margaret Humphrys, did by willdevifc the two 
fan and daugh- meli'uages, with the lands belonging, to his wife Margaret Owen 
be ^ daughter John and 

divided Margaret Owen, to be equally divided between them, and the feve- 
hetwen them, ral and refpeQive heirs of their bodies, and for want of fuch iffiue, to 
Margaret Owen/-it i«/», and made her foie executrix; flie 
Jflues of their proved thc will, entrcd on the faid mefluages, and received the 
bodies, Md for rents till her death in December iqz6, having furvived her fon 
ifloe^,*tohUwife7<’^'< Oweh, who died an infant unmarried. 

in fee. This will .... 

not create a crofs remainder, which can only be raifed by an impitcatjon abfolutely neceflary, which is 
not ^e cale here, for thc mrd^/evtrel and rdftHlxt, cffcftually disjoin the title. . 


The 



iumafntier. m 

The widow of the teftator, after his death, married withDA’'*NroitT«, 
Jthn Farmer the plaintiff FUam/s father, and having furvived 
him, made her will, reciting her firft hulband’s will, and devi- 
fed one moiety of the faid two mefluages to Mitchell Lodge^ and 
Chaplin f in truft for the feparate ufe of the plaintiff Eleanor her 
daughter, during her life, and after her deceafe, to *Jokn Davea~ 
port the fon of Eleanor for life, and after his deccafe, to the de> 
fendant Richard Owen in fee. 

The defendant Margaret^ the daughter of the teftator John 
Owen, married one Lee, (who is fincc dead), and the defcmlant 
Oldis having paid off Thomas*s mortgage, took nn affignmcnt 
thereof; and being willing to purchafe the Shrop/hire ellatc of 
Lee, and the defendant Margaret his wife, they by indentures 
of leafe and releafe in 1732, between them and Oldis, in 
confideration of the fum therein mentioned, granted to him 
the faid premiffes, and fuffered a recovery, and he infills that 
he has a right to enjoy the fame, as Jlandiug in the place of Mxe- [ J 
garet Lee, on whom, upon the death of John Owen her brother, 
theeflate defended by furvivorfhip, and thatfhe became iutitlcd there¬ 
to by a crofs remainder under the iejlatoids will. 

'riie plaijitiffs claim the benefit of their levcral devlfcs under 
the will of Margaretta Farmer, and have brought tlicir bill, in 
order that the plaintiff Eleanor may, on paying her lharc of the 
mortgage, have a conveyance of a moiety of the premilfcs, and 
that (he may be let into the receipt of one moiety of tlie rent, 
and that a partition may be made of the faid premiffes, and 
that file may be quieted in the poileffion of a moiety iheieof, in 
fcvcralty, for the plaintiff's benefit. 

Lord Chancellor: I am of opinion, that the will in tliis cafe 
is not fo penned, as to create a crofs remainder, M’hidv as it 
is never favoured by the law, can only lie raifed by an impli¬ 
cation abfolutely neceffary, and that is not the prefent cafe, 
for here the words fe^'eral and refpe8ive, effeftually tfisjoin 
the title; Ins Lordfhip for tliis purpofe cited the cafe of Comber 
and Hill, in the King’s Bench. H, T, 7 Geo. 2 1 733 * (i). 

Tfie 


* yeln Hcldtn, being feifed of fcveCal lands >n fee, devifed to his fan Riit'ard ta: 
hU life whh renuinai-r tnhis IflTue in eiil male, and afrcr hi. death witlioutiilue, ha 
demifed the premilfes among his three grandcluldrciV in this manner, 'I'u hi > I'ranJlon 
R'ubard ani Elizabeth his grandaugittcr as tenanU in common, and to die !ieii. ut 
their rcfpuAive bodies, and tor default of fuch ilTuc, the remainder to his gr.mdau,;liCer 
jtnut IhiJcttinieei married, and afterwards died without iliuc of her 

body: The queftion was, Whether Richard Heldm and Elixaieth tonic an >".ti:ein 
common, with crofs rrmaindei's to the heirs of choir bodies, for then the elt.tie .uulJ 
uor veft in jdimr, but upon failure of iifue of both their bodies, or whether this was an 
eitate in common, with remainders to die heirs of their bodies generally, for in due 
cafe, line moiety of tlie edate would vclt iii .i^arie, who had tlie remainder in fee. Ini- 
fltediately upon the death of either of them without iifue: the court were of •ipiniun, 
that no crofs remainders were created by this dcrife, but that by the Jealii ur 
heriuuicty wcnluscrtostfwAc. 


(i) z Sira. 969. S. C. l/'dluims v. mnrWerjCouIJ only arife in a will by /«- 
Browne, z Sirji, 996. It is obfcrvable pUeatien between tuio. See kitUrrt v. 
that according to the o/r/cafes, tf-’iny, CVe. ^55. Ct,!iv. Leiing/iun. 

1 




ifl6 


Kemnfntter. 


DAVKM.roiT<p. The opiy instance wherein tins cafe differs is} that in ihe 
Olsii., jjf Gimher and Hill, all the devifees were grand chil¬ 

dren, in equal degree to the tellator, and in this cafe the de- 
vife over was to the wife, who could not claun as heir at 
law, but yet the prcfuniption of kindnefs was as ftrong in 
favour of a wife, and then this does not differ from the rcafou 
of that cafe. 

Croft rrm,vfid€rt I't the Cafe oi Holmcs and Meynell, T. Raym. 425, a great 
have tifver been fl,refs was laid upon the word they, in cafe they happened to 
meref he ^Icvifcd all tlic prcmiflcs, nor can there be any 

»h*fe woh", 7» cafe cited, where crefs remainders have been adjudged to arife 
dffaalt effueb merely upon thefe M'ords, in dcfaidt of fuch iffue, and there¬ 
fore his Lonljblp declared, that the plaintiffs Eleanor Davenport, 
fohn Davenport, and the defendant Richard Owen, arc in- 
titled to the equity of redemption of a moiety of the pre- 
miffes, on payment of a moiety of the principal and intcreffc 
on the faid mortgage, and that in cafe either of the plaintilTs, 
or the defendant Richard Otvcu, fhould redeem the faitl preinifll's, 
then he decreed that a commillion fliould iifue, to divide tlie 
piemiilcs into moieties, one moiety to go to the phiintifls F.Ua- 
mr aii<l fohn 'Davenport, and the defctulant Owen, according' 
to their intcrcfl thcrtiii, and the other moiety to the clefendanc 
Ohlis, and, after fuch partition made, he direifled proper con¬ 
veyances to be executed by thefeveral parties (3). 




L s.si ] 


t rent. 224. Holmes v. M'-'mcl, T. Ray. 224.) yet they may arife upon the con- 
4J2. but more tuodern determinations Aiu-'Hon of marriage anliles. AT-irryat 
extend’ fuch implication to a greater v.'Jiwnley, i P'eJ. lo^. r-xfJen\.hod, 
number. Pery v. U'Dle, Convp, 777. Phip- jJwh. 663. 

ttrJ Mansfield, Covep. 797. Alberlon (2) Zed eoatra Wright v. llohlf.iJ, 
Pye, 4/)«>•». fe Paf, 710. liar. Co. Cniop 3!. 468. S. C. P'nijatd s. 

Lilt- 195.^. n. 1. Tlio’ crofs remain- Mansfield, Comp. 797, 80.). 
ders can never be created by impl'cation (3) Reg. Lib. A. I737. fol. 783. 
ia a deed (See CoU v. he Anyjlon, 1 J\ttt. 

March tht\zth, Hopkhis zlm Darev, Hopihis. 

»73 T TT E A R D upon the 3 d of March, and flood for judgment 
Cafe 273- Xl this day. 

S C Ca tem Hcpkitts the teftator, having a large real and pcrfonal 

'Xalb". 44*' eftate, makes a difpofilion^of both by his will,' and as to the bulk of 
S. C. X 'Vern. his real eftate, devifes the fame to truftccs and their heirs, to 
the ufe of them and their heirs, upon f'c\cral trulls, viz. for 
wileftrteto Samuel, tlie only fon of his coufin John Hepkins for life, and 
truftees and their after lus deccafe ill truft for tlie fir ft and every other fon of the 
^''”»JJ*^"^®body of the faid Scnmel, to be bsgotten fuccclfively, and the 
their hdn, i(/e»hcirs males of the body of every fuch fon rcfpedlively, and for 
Jtvtral tnijis want of fuch illue, in cafe h'ls coufin John Hopkins Jlsould have 
r^^'^Thclb ""J' till and every fuch other fon or fons 

wwd« are dccU-refpcftivcly for their refpe£liYe lives, with like remainders to 
tytsury of his in¬ 
tention, that the legal eflatc fo given, fliould be ufad to fupport all thefe trufts and iimitstlons after de- 
claied ; part of which were tx the after- boi n ions of J. h . and the court made fuch j ccuifli uftton as fup- 
ported the inttnUon, beiug of opiiiioa it was not inconliftent with the rules of law aud equity. 

their 



Eemafntiet. 

tlielr feveral fons fuccc-fiively and their iflue male, and for default Ha»Kiwa«. 
of fuch iflue, to the fii ft and every other fon of the body of Saral>f *^®'***‘^ 
eldeft daughter of his faid enufln yohn Hoplins for life fucccllively, 
with like remainders lo their iiVuc male, and fur W'aiit of fuch 
iflue, the like remainders to the firfl: and every other fou of 
fecond daughter of his faid coufm John HophinSf and their 
ilTue male, and fo carries on the limitation in like manner, in 
refjiefl of the other daughters of his fliid coufm, then in being, 
and for want of fuch iflue, in cafe his couGu Jzhn HepLins fliould 
have any other daughter or daughters, then in truft lor their firft 
and every other fon in like manner, and for dei^ault of fuch 
iflue, in truft for the firft and other fons of his coufin Hannah 
Dure, with like- remainders to her firft and every other fon and 
their iflue male, with remainders over to other relations, remain¬ 
der to his own right heirs. 

I'hen comes a provifo^ that none of the perfons to whom the 
eftate was thereby limited, fhould he in aeliial poflcinon of the 
whole, or any part thereof, till he or they lefpeclively atuiincd 
ills or their age or ages of 21, and in tlie mean time, the truf- 
tces to make -i h.andfome allowance for the education of fuch 
jicifons, and the overplus to go to fueh as Ihould be intltlcd 
tlicret«j (I 

'Thcfe .lie the feveral limitations and provifiaes, materially rela¬ 
ting to the real eftate. 

'llien he devifes all the reft and rv.iiduc of his perfonal eftate, 
in cafe there ihould be -any, after payment of debts, &c. to his 
executors in truft, to be, with all convcnleat fpecd, laid out in 
the purchafe of lands, and to be fettled to and tipon the fame 
trulls and purpofes in his will declared of the real eftate he w.is f 5S2 ^ 
then fclfed of, and made the truftees his e:;ccutors. 

S.tnmtl fLpLins the firft devifee died before the teftator, which, 
after the teftator’s death, occafioiied the bringing tv(<t) bills, one 
by John Hopkins and his daughter, to have an account, and an 
execution of the truft, and John Hopkins pr.iyc-d, that, as heir 
at law, he might have the profits till fomc peri'ons come in 
capable to take under the will, as part of the trujl unSifpfal of ; 
the other was brought by the trullecs, that till a pevlbn was in 
' effe^ cajiable of taking, tlic profits might be accumulated to iii- 
creafe the eftate. 

Thcfe caiifes were licard before the^Maftcr of the Rolfs in 
173 J, and it was admitted on all hands, that if Sawnc/h-Ad fur- 
vivud the tci'wtor, he would have taken fat lead) att eftate for 
life, in the truft in pofl’eflion, and all the fubfequein limitations 
between him and the prefent plaintilT, would in fuch cafe have 
been contingent rcm.’!inders. 

1-ut it WMs iiififti.d for the plaintifi’s in the origin,il c.infi*, tliat, 
by the death of Sami/e/ in the teftator’s life, that devil'c was void, 

•and was to be confidered as if it had never been inftrtcd, and 
that if.the fubfequent limitations could not take cfle£las contiii- 

(i) Tills ptovifo hmore fully ftaied inCa. te/np. Tali. 4^. 
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gent remainders, they might byway of executory devife, and that 
they Oiould operate as they could, ut res magts valeat quam pet eat* 
For the prefent plaintiff it was infifted, tliat by die death of 
Samuelf the eftate of freehold devifed to him, became void, and 
fo confequendy the contingent remainders, and that the law 
cannot admit a limitation in its original creation, a contingent 
remainder, to be by an accident changed into an executory 
devIfe. 

The Majter of oSf Rolls was of opinion, ** That the limitation 
” to Samuel Hopkins was to be confidered as if it had ner^r been 
•* in the will, and therefore that the devife to after-born fons 
being by future words, in cafe his coufin John Hcplws fhouM 
have any other fon, it was now to be confidered as the firft dc- 
vife, and might take cffefk as an executory devife.” 

Lord Chanedlor Talbot w'as of the fame opinion on the ap¬ 
peal, {VideCef. tn hq.iw his time, 44.) ** and decreed, the 
** truflces to delivci poffeffion to the plaintiff John HopUnsy 
(of particular eftates) and of the eftate purchafed by the 
** teftator, after the making the will, and to deliver the deeds 
** and wridngs to him, and declared he was iiititlcd to the rents 
“ and profits devifid to the truftecs, accrued fince the tefta- 
“ tor's death (1), till fnme perfon fliould be in being inthlerf to ats 
** e/late for life in pffejfion (which makes no difference in the 
«* decree) according to the limitation in the will,^ and w'as in- 
** titled to the furplus produce of the teftator’s eftate, after 
" payment of the annual fum charged thereon, and dire£led 
** an account of both the real and pcrfonal eftate, and a like. 
** diiedlion as to the peifbnal eftate for invefting it in lands: 
** thcie WMS no dirc£l;ion given concerning, a conveyance ot 
** the eftate, but a general refervation, and liberty to apply to 
** the couit, as there fliould be occafion,” 

This W'as tlic decree then made, and upon great confidcration, 
and as to tlie point on which it was eftabliflied, it is not dilputed 
in this cafe, becaufc the plaintiff here founds himfeif by the pie- 
fent bill, exprcfsly on the foot of that decree. 

Since that decree, two new events have happened, w'hich 
have given rife to this fuit, 

John HopkinSi on the i 8 th of June 173(5, had another ifon 
born, named Wtlltam, who died the 24th of Dec, 1737, and on 
his death, the plaintiff, the eldeft fon of Hannah Date, having 
attained twenty one, brought this bill to have a fettlcnienc 
made by the truftees, and firft prays an eftate may be limited 
to him in pofleflion, and alfo an account of the profits during 
William'^ life, and that the ftkyplus profits may he paid to him. 


Mr* Qjute for the plaintiff. 

This is a contingent remainder, and notan executory devife, 
for the eftate for life in the firft taker, is a vefted intereft, and 


(1) Anti a. !• 
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eonfcquentlT die coatingent Tcmunder Tefls at die fame tune. ** 

Pays’s cafiy Cro, Eliz, 848. 

The teftator has laboured to give to an un-bom perfon, what 
he apprehends was never given to. any un-bom perfon before, for 
he has reftrained the veiling of the freehold, and fufpended it fur¬ 
ther than any court whatever has attempted to do. 

What we contend for is, that admitting this was an execu¬ 
tory devife in'the fccond fon of John Hopkins^ yet after he was 
born, whatever was executory, was then executed, and the 
freehold eftateffor life veiled in him, with remainders to his 
firft and every other fon, and as he has died without iiluc male, 
the contingent remainder takes place in the plaituilF. Lijle v. 

Gray (i). 

No dillercnce between the limitation which did come in effe by 
the birth of William^ and the limitation which would have come 
in ejfe immcfliately, if Samuel^ tlic firft fon of the nephew John 
Hopkins^ had furvived the teftator but an hour. 

Thfe provifo in the will, is an abridgmeijt of the power which 
is given to the firft taker, of holding an eftate for life, and is for 
that rcafon void., as much as if a perfon Ihould appoint one exe¬ 
cutor, and tlicn reftrain him from adminiftering. Taylor v. 

Hdl, 1 Aisdm 289. 

The queftion will be. Whether, notwithftaiiding WiHiam the 
fon was born, the whole rents and profits of the teftator*s eftats 
(hall ftill accumulate, till the infant v/ould have attained his age 
of 21, or whether by the birth of Willian; the freehold abfclute- 
ly veiled in him. 

If' a man in a will attempts to give fuch an eftate as the law 
does not admit, and endeavours to raife fuch a contingency as it 
will not allow, they muft take their fate according to the lules 
of law. J^ttves v. Long^ 3 Lev^ 408. Zalk^ 227. the cafe C 5^4 3 
wliicli introduced the ilatutc of King William, to unborn 
children. 

♦Executory devifes haa their original here, but the reafoii of it ’ 
was fo ftrong, that the courts of law foou conformed to thofe 
rules. 

No body is intitled to take the profits under Lord Chancellor 
Talbofs addition to Sir Jojtph JekylPs decree, but John Hopkins, 
and the couit is filent as to every other perfon. 

What is the terminus a quo under the laft decree? Why, until 
a perfon is born, who is intitled to take an eftate for life in pof- 
feifion, for otherwife my Lord Talbot would have added, until 
fuch perfon arrive at the age of 2i years. 

It would be repugnant to fay, that John Heplins took an eftate 
for 2t years, at the very time that his eftate as heir at /aw.ccafcd 
upon the birtli of his fon. 

'William was not in effe at the tim‘e of the executory devife, and 
therefore to fay it is ftill executory, is carrying this dodlrine 
further than was ever yet attempted, for it wUl wait longer than 


(1) T. tUeym. tyi. S. C., 


thi 



5*4 

noveiKs V 
Hof KIM !• 


tsH ] 


Kcmafnter. 

• the compafs of one life, for beire Is the life of William who H 
dead, and the life of a perfon who is unborn. 

Mr. Noel of the fame fide. 

The only queflion, Wlicther the contingent remainder takes 
efFe£l in poflellion in the plaintiff, upon the death of the fecond 
fon of Jol/n Hopkins? Or whether it is dill to wait, till the birth 
of another fon of John Hopiiiu, 

As an executory devife was introduced to fupport and affifl the 
rules of lav^, this court will not condruc an executory devife in 
fuch a manner as to overturn the rules of law. 

Lord Chancellor: Pays’s cafe is likewife reported in Noy 43. 
and differently dated from what it is in G o. Eliz. 848. 

Mr. Noel: It was only neceffity that obliged the court to con- 
ilruc it an executory devife, at the time of the decree of Lord 
Chancellor Talhot. 

But as here is a fon of yohn Hopkins born fince the decree 
this neceffity ceafes, and ee iitflante the eflate for life vefled in 
pofTcfllon in tlie fon, the contingent remainder veiled in the 
plaintiff 

The teftator allowed the truflces to expend fuch a fum upoif 
the birth of the firft perfon, who fliould take an eftate for life 
in pofleffion, by way of education, as is fuitable to the largcncfs 
of the eftate he is intitled to at twenty-one, fliews the intention 
of the teftator, that it ftiould veft in the firft taker. Bntds cafe, 
Salk. 254. 

I^rd Chancellor: The word inmediate was put in at firft by 
I.ord Talbotf in his decree, in his own hand, but ftruck out 
afterwards, and ftands now as has been before mentioned, viz, 
inftead of immediaie eftate for life in pofieflion : only, ellate for 
life in poifelfion. 

Mr. Green *of the fame fide, cited Dyer 3 4 Pollex, 430. 

* where it is faid by a very high authority, that the intention of a 
teftator is to direct the conftru^lion of a will; but if that in¬ 
tention, though ever fo plain, is contrary to law, it is abfolutely 
void. 

The queftion, if tlic plaintift* fhould have a decree, whether, 
he is intitled only to an eftate for life, or to an eftate tail by vir¬ 
tue of the.liinitatiM|^him for life, remainder to the heirs male 
of his body; he^HHLfor the plaintiil', that thefeare words of 
limitation, and rM^|||H|^rchafe. 

. 

Mr. Murray of ftie fame fide. 

This is carried further than the law will fuftet executory de- 
vifes to wait, for here it muft wait till the death of the father 
yohn Hopkins, and the death of die fon yohn Hopkins, and the 
rule is, that it muft wait only 2i years, or arife widiut thecom- 
pafs of one life. 

Lord Chancellor Talbot, in his reafons for fupport of his de¬ 
cree, fays, if Samuel Ho^im had furvived the teftator, he would' 

oer- 
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certainly have had an eftate for lifej and there can be no dlf- 
tln^ion made between the limitation in die will to Samuel, and 
^ the limitation to any other fon to be born of the teftator*s nephew 
John Hopkinit 

That die contingency was to wait till the firft perfon who 
Ihould take an eftate for life arrives at the age of twenty-onC) 
was never confidcred at all in the hearing before Lord Talbot, and 
never could, becaufe die profits are difpofed of by the teflator 
himfelf. 

In all cafes of property, this court inviolably and invariably 
adheres to die rules of law, becaufe they are pofitive, and all 
the good end of ufes before the flatute, are {till preferved in 
the conftruftion of trufts fince the ftatute, for aquilas fequitur 
legem. 

It is contrary to the policy of die law to fupport an executory 
devife any longer than till an eftate for life comes in being, upon 
which the contingency may veil; an executory devife cannot be 
extended further, or aii eftate made unalienable any longer than 
for a life in being, or at years after fuch life.- Stephens v. Ste¬ 
phens, Cuf. in Eq. in Lord time (i). 

.. In the Duke of Noifolt’s cafe, Se/ecl Cafes in Qjatwery t. It 
was faid by Lord Keeper North, that the meafures of limita¬ 
tion, in refpeft to the trull of a term, and of the legal eftate of 
a term, arc all one, and this court makes no diltiti£tion, any 
more than the courts of law. Vide Huniberjlon v. HumbetfloUf 
a Vern, 737. 

Mr. Attorney General e contra. 

Money dirc^ed by a devife to be laid out in land, and fet¬ 
tled in a particular manner, is a mere executory truft, rnd 
mull be carried into execution by this court, and therefore the 
perfonal eftate here is difUnguillied from the real, and liable to. 
the truft. 

Mr. Brown of the fame fide. 

It has been infiftetl for the plaintiff, that the limitation to him 
has taken efleft to the exclufion of all others, and it is pretended, 
that trulls, in the cafes of property, miift be governed exactly 
by the fame rule as legal eftates. 

There are feveral inftances, where this court have debated 
from this rule ; as a dowrefs is intitlcd to dower in a legal eftate, 
but cannot be endowed of a truft (a) j at law a man cannot con¬ 
vey an eftate to hie wife, hut in this court he may do it by way 
of ufe (3). 

(l) Ca. temp, TM. %z%. S. C. (3) /for. C«. Li//, 3. a. 

(2} See Gtdvyu v. Wnfmore, pef. t a. 
vol. 536. 
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N«»Kuti«; Ag impoflible, at common law, for a perfon to con- 
HofHHi. ygy, eftate, but he muft part wuh the whole eftate at the 
time; to obviate this inconirenienc'e, the invention of ufes arofe j 
as for inilance. If a man conveyed to and his heirs, to com¬ 
mence widiin four years, during the intervening time, the free¬ 
hold is in abeyance, and is a void remainder; but taking it as a 
fpringing ufe, the eftate continues in the feolTor, and is executory 
till the expiration of the four years (i)> 

The invention of trufts to preferve contingent eftates, was 
to remedy n^any ineonveniencies, and, among the reft, to guard 
againft the accident of a foil’s being born after the death of the 
father. 

A general legal eftate here is conveyed to the truftees, in 
truft to preferve and anfwcr the particular purpofes of his will, 
and therefore, in this cafe, it is a general legal eftate, and a 
general truft. 

The teftator declares, if Mr. HopVms has another fon, they 
(hall be truftccs for that fon, which muft mean that they ftiould 
be truftccs of the efaie likewife} for when a thing is given, the 
means by which it may be obtained, are certainly intended to be 
given at die fame time, and it would be hurlh to fay, in a court 
of equity, whofe chief jurirdidlioii arifes out of trufts, that 
Chancery will limit and rellrain the power of truftees, where it 
is naturally and neceflarily implied, though not exprefled in 
terms. Vide the cafe of Reeves v. 3 Lev. 408. 

The rule of executory devifes has been extended in Stephens v 
Stephens fo far, as till a child ftiall come to the age of 2t, and 
for this reafon, becaufc no perfon, until that age, is intitled to 
convey. 

Ill die cafe upon Serjeant Maynard's will, the court direded 
truftees to preferve and fupport contingent remainders, though 
omitted in the .will itfelf. 

. Chaptnan v. Jilrjfett before Lord Talboif after Hopkins and 
Hopkins^ Ctifes in Equity in his time, 145. 

It is juilicc, his Lordjhip faid, in a court of equity, to ap¬ 
ply the legal eftate, fo as to fupport the trull eftate, and your 
Lordjhip will, I do not doubt, preferve diefe trufts in the lame 
manner. 

Mr. Fazakerley of die fame iide. 

The arguments which the counfel of the odicr fide draw to 
trufts, from the rules of law, I allow Is very right, where they 
arc exadly the fame in all circumftances; but w'here they are 
not limilar, it is otherwife ; for if the reafon cenfes, it would be 
-abfurd to conftrue them by the fame rules. Vide the Redor of 
Cheddington's czict I Co, 148. h. 

An eftate at law may be in abeyance, but a truft is not fo 
one moment in equity; for if there was a chafm of ever fo 
fmall a duration, it would revert to the heir at law: In Sa 1 teV% 

See the Efuj on XJfts end Trw/lst 175. *83. etftq, 

2 ' cafe, 
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eafc, Tel'otrtWifoh 9 Csf lo. a cafe put there by Lord Chief Juf- Ho>kijh «, 
tice Popham^ and agreed to by all the Judges, and a much "'*»»»• 
ftronger one than the prefent. 

• It is not necfifiary that there fliould be a truft at all to pre- 
ferve a contingent remainder. 

Many inilanccs where this court have fpelt out the intent of a 
teftator, though it is not exprefled in words, for by implication 
this court have done what the tellator intended. 

Arc they, in this cafe, appointed truAecs for any particular 
purpofe, cxcluGve of another ? If they are not, then arc they 
truliecs in general for all the ufes of ihe will, and* among the 
rtdV, arc to be confidercd as truliecs to preferve contingent 
remainders. 

The con(lru£lion we contend for,* will fupport the whole in¬ 
tention, but what the plaintilF aims at, will defeat it in the 
greatctl part of the will, therefore we hope your J^onipip will 
conflruc them truftces for the purpofe wc; iulift upon, the pre- 
ferving the contingent remainders; the cafe of MiiJ]liil"ir^h v. 

is not cxa(ftly Hated in i. Pent, hut in tlu; nlWun of 
Chanctry Cufis it is (i). 

As to the perfcnal eflate^ wlicrcvcr tlicrc is an executory truft, 

’ this court will mould it in fiich .1 manner, as may bell anfwer the 
intention of the tellator, and therefore I (hall not trouble your 
Lore/Jbip whh cafes to this point, when they arc truftces for the 
fcvcral purpofes in the will, it is ahl'urd to lay, that they are not 
truftees to preferve the contingent remainders, which is one of 
the principal purpofe; of the will, and the tcllatcr has given the 
ellate to truftces during the life of f h>Sy and during tJic life of 
j^nne the motliei*. 

Mr. Chnte by way of reply. 

It has been infilled by the gentlemen of the other fide, that 
the cafe of Sdtnuel and UniUam are the fame} and that the contin¬ 
gent remainders ought Hill to be preferved. 

I never heard, nor ever met with it, that when a tenant for 
life is born, v/ith remainder to Jiis firll and every other fon in 
tail, that truliecs ever ituerpofeil any further, than I’rtiveen fuch 
' tenant for I'fcy and'his ijfue in taily and contingent remainders 
beyond this, woiiid be too remote to be at all confidercd in the 
eye of the law ; fuch a dillant rcmairulef is not fo much as aflets 
in this court. 

Lord Cljancellor: This could not lie an executory devife, be- 
caufe there was an ellate of freehold before it, and therefore it 
is a contingent remainder. 

Mr. Chute: Tlicre is no diiTorence between the prefent cafe 
and HumberJIon v. HumbtrJloHy but only there fcvcral cllates for 
life were limited to perfons not in ejfcy and here ellates tail are li¬ 
mited to future perfons unborn. 

In this cafe, whilll fohn Hopkins Is without a fon, he enters 
at the door of his tellator, and has quiet pofleirioii, as foon as a 
• 

(i) zCha, Rep.zj^. S. C. i Fern. *34. 257. 304, S. C, 

Q^q 3 fon 



588 

HoVKINt «• 
HoriciNt. 


Semafnitef; 

fonts born, he is turned out again, and if the fon dies, hie enters 
at the door again! 

It has been infilled upon, that this is an abfolute eflate of free*' 
hold in the truftees*, I am at a lofs then to eonceive how they, 
can fubdivide this abfolute eflate into fo many particular free* 
holds, as they niufl do, if they would preferve the contingent 
remainders, for I fubmit to your Lordjhipy that upon the birth of 
IVillmms an eflate for life adually veiled in him, and was'not to 
wait till he arrived at the age of 21, and that at the Tame time • 
the fubfequent limitations of courfe ceafed to be executory, and 
are become <vtfled remainders, to take place upon the death of 
IVilliam without iflue, and in this refpefl equity too will follow 
the law; for as ufes, before the flatutc of ufes, were the fame as 
trujis^ fo, fince the ilatute of ufes, trujis are confidered in the 
nature of ufes before the Ilatute. Vide Chudleigh’n cafe, 1 Ca, 
113. n/ 

Lord Chancellor : For the plaintilF it is argued, that die cllate 
veiled in William on his birth, and was no longer executory, and 
confequently all the fubfiequenf limitations became remainders, 
either contingent, or veiled, according to their refpc£live na* 
tures, and that thofe that were contingent, not veiling, either 
during, or to injlante^ that the particular eflate of William de-- 
termined, arc now' void, and confequently the plaintiff, as hav¬ 
ing the firll remainder veiled in him, is intitlcd to the eilate in 
pofTciTion. 

For the defendant this was endeavoured to be anfwercd three 
ways; 

Virjlf That there is no necelfity to confider the limitations 
fubfequent to that, to the fecond fon of John Hopkins^ as con¬ 
tingent remainders, but that they may uibfiil as fo many dif- 
tin^ executory devifes, and if one did not take efie£l, another 
might. 

Stfondlyt (And which is mod relied on) that admitting, that 
.by the ellates veiling in Willianif the fubfequent limitations 
were to be looked upon <is remainders, yet fueh as w'cre ton- 
tiugent, were not dellroyed by their not veiling during his life, 
but that the legal eilate in the truilees is fulficient to fuppnrt 
them. 

Thirdlyt ITiat a determinable freehold in the equitable eflate 
(Icfcended on tlie heir at larv, and that is fuificient to fupport the 
contingent remainders of the truft eilate. 

Thefe points have been well argued at tlic bar, and there arc, 

1 think, fome things clear. 

Fit^t That if thofe had been contingent remainders of a legal 
cllatc, or a ufe executed, and no truilees inferted to preferve 
cotuingent remainders, they w'ould have been void. 

Secondly^ It is clear, that thcle fubfequent limitations cannot 
be fupported as fo many di{lin£l executory devifes. 

lu the cafe of Higgins v. Derby in Salk, (i), before Lord 
Cowpert Mich. 6 Ann, the utmoil tliat Mras faid was, that on tlic 


(0 1 Salk. 156. 
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limitation of tlw truft of a term to the firft fon, ^ind the heirs ^Jj'***^* '*'* 
males of hU bodyi which never took efFe^fi there never having orKim, 
been a foil) th%t the limitation over to daughters might polllbly 
be good. 

But in this cafe the truft eftate veiled in Williamt and at leaft [ 589 ] 

for life, (for it mull be admitted, that the provifo did not fuf- 
pend the veiling), M-hich being a freehold, was capable of fup- 
porting remainders, and coufcquently according to the do£lrine 
in the cafe of Purefoy v. Rogers^ 2 Sauud, 380. (i), and all the 
autliorities, ought to be confidered as remainders (2), and in 
truth, the fubfequent remainders are to be eonlidcred as fo many 
parts of the fame executory devife, and when that became veiled 
in the firft taker, they remain no longer executory. 

The cafe is therefore reduced to this qucftioii. Whether the 
legal eftate in the trullees, will fupport tlicle remainders. 

Before 1 proceed to the difeuflion of it, I will obferve that it 
is not necefliiry, in order to bar the plain tiif from having a 
conveyance (3), that all the intermediate contingent limitations 
thould be good fubfiiUng contingent remainders, but it is fuf- 
ficient, if foine of them are good by way of contingent remain¬ 
der, and ftill fubfilling, for then, fo long as tliey continue, the 
plaintliF comes too early. 

And I :Im of opinion, that the legal eftate in the trullees will 
fupport (at Icaft) fome of thefe contingent remainders (4), for 
it is not to be contended that all of them arc good, and this on 
two grounds. 

lurjlf Upon the plain intention of the teftator. 

Secondly^ That this intention is conlillcnt with the rules of 
law, and the common principles of equity. 

As to the intention, the prefent plaintill' certainly comes 
before the court in a very unfavourable light, for he nainvs 
under the will, and the tellator’s bounty, and at the fame time 
endeavours to defeat the greatell part of it} indeed this re¬ 
torted on the defend.int heir at lawt but that is very dliler- 

t 

({) The following part of this para- (3) The fi.Ilowing part cf this para¬ 
graph (hould run thus, —r “ and other graph (hoiild Hand thus, —“that all 
** authorities, the fubfequent limitations “ the intermediate limitations between 
“ ought to be confidered as remainders; “ the eftate veiled in.//ViVuwv, and that 
“ and in truth, although the firft eftate *'■ limited to him, fttonid be good fuh- 
“ in HlUiam, who was not born at the *' filling contingent remainders, bur it 
“ teftator’s deceafe, be conilrued an ** is fulHcIent iffome ofrhcm are good.” 
executory devife, yet are not the Tub- Per Lord Loughborsugh, uhi fui>ra. 
fequent limirations to be taken ns fe- (+J Ch ngman V. BlilJrt, C/i. ft 'Hfi. Tath, 

parate and diftin£l executory devifes, 145, and/«//. 594. Robiii/ou v. Robin- 
“ but as parts of the fame devife.” Per Jon, 2 r,/. 230. In BnmfidJ v. Put-ham, 
LordLougbberottgb, va Habtrgbam \.Vin- I P. IP. 56. l /V/i z6. Lord Ttevti 
emt, 4 Bro. Cba. Rep. 390, from a cor- faid, that it was refolved, that a fijlhique 
reeled copy of this cafe. tru/i tor life could not dellroy the con- 

( 3 ) Ree-ve V, Luig, Carth, 310. 4 tingent remainders to his firft and Other 
Mod. 282. S. C. Nealtby v. Bop.tile, fons. 

Rep. temp. Hard. 2; 8. Jf^alter v. Dreru, 

Ctm. 372, and z P'ef.(>\b. Doc v. Mor¬ 
gan, 3 Durn. fy Baft. 763, 765. 

Qji 4 Wt/ 
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ent, for he does not claim by the will, or the teftator^s intention, 
but paramount to that, and only aiks that which is not given 
. from him. 

The teftator could not frame a will, that no one Ihould take, 
his eftate; if he could, it is likely he would have done it. 

To confider therefore, and apply this intention to this point, 
Firftj he devifes his real eflate, to truilces, and their heirs, to 
the ufc of them and their heirs (fo that it is a clear ufe executed 
by the ftatute), upon jewral trujls herein afUr mentisiml: Thcfe 
words were properly and ftrongly relied on for the dcfctJilant, 
as declaring his intention, that the legal eftate fo given fliould 
be ufed to ferve and fupport all the trufts and limitations after 
declared : Then he proceeds to limit the truft, and when he 
comes to the after-born fons of John HophinSt he fays. In cafe 
John Hopkins Jlmild have any other fit, then in truft for all atul 
every futh other fon for life, with like remainders to their ifTne 
male, &c. fo that he cxprefsly declares, that they fliould be truf- 
tees for thofe after-born fons, and conicqucntly the court is to 
make a conftru£lion to fupport it in fur,h manner as they c.m ; 
Hut though this was the plain intention, yet, if it Is inconfiftcnt 
with the rules of law and equity, it is to be rejefted. 

Tho’ eentingent *'J'licrcfore, as to the fecond queftion, the great objc^lion ip, 
law*m'uft*vcft contingent remainders muft vefi during, or at tlte 

daring, or at iiiftant the particular eftate determines *, and the only method 
the inftant^^he^ found out lo avoid this fince Chuiiley's cafe, i Co, has been to 
determii'i«, y« create a particular eftate of freehold, and veil it in truftccs to 
it does not hoJd prcfct^’e the contingent remainder; and there is no fuch limita¬ 
tion in this cafe, and it is faid to be a maxim in this court, that 
truft eftates (creatures of equity) arc governable by the lame 
rules of property as legal eftates, in order to preferve one uniform 
rule and mcafure of property. 

abeyance, be- 

caufc there mud br a ttnant of the<decho1d to perform fervaces, and anfwcr all writs ronerrning 
the realty, but this objection is obviated in the cafe of an equitable eftate, becaufe tha truft ee is the 
tenant of the freehold to perform fexvices, &r. 


in the cafe of 
Crufts. The 
£Tuund the law 
gwtt upon it, 
chat a freehold 
cannot be in 


C * 59 ° 3 further, that the owner of a truft has the fame power 

over it as he would have was it a legal eftate in the fame intereft 
or extent: this is undoubtedly true in general, but aflurds no 
juft conclufion in the prefent cafe. 

jPViy?, Bccaufc the ground and foundation the common law 
goes upon, in making contingent remainders void in fuch cafes, 
docs not hold in the cafe of trufts. 

(x) Secondlyy Bccaufe to allow tlfem to be good, will not aflc« 53 : 
any rightful power of alienation in the cejluiqtie trujly which the 
law allows to owners of legal eftatesy and coiifequcntly do not 
tend to a perpetuity. 

(i) This paragrah lliould be- as fol- eefluiquetrnjl, which the law allows to 
lows, — ** Secmdlyy Becaufe to allow ** owners of legal eftates, and confe- 
** fueb of the limitations as are mt too re- “ quenily, do rot tend to a perpetuity.** 
.** mo/e to be good will not ajfett any Per herd Lougbbsrttighyfupra, 

**right/ttl power of alienation in the 

Thirdly^ 



7 hirdhi Becaufe to require a new dlilin£): limitation of legal 
eftatc, to fupport the contingent remainders in fuch a cafe of a ^ *’'** 
trull:, would be quite nugatory. 

As to the JlrJlf the ground on which the common law requires' 
the vetting of the contingent remainders cither during, or ea 
injiante, the particular eftate determines, is, that a freehold can¬ 
not be in abeyance} that there muft be a tenant of the freehold 
to perform ferviccs. to anfwer to a p-jripe, and all writs to be 
brought concerning the realty, or otherwife there would be a 
failure of publick lervice and publlck juttice. 

But this holds not in the cafe of an equitable eftrde, /Zv truf.ee 
is tenant of the frccliold to perform fcrviecs, is'e. but it has been 
objefted there is equal niifthii.f, if he is not 11 ible to anfwer de¬ 
mands, and to be bound by decrees in this court. 

That will not follow, tor if there are ever lb many coTstlngent'^^'J^^'’^'**** 
limitations of a trult, it is an eliabliflted rule, that it is fulh-coKiingMuLi- 
cicat to bring the irullees btttm* the court, together with him 
in wliom the firtt rtmaindi vof tl;e inhciltanee is vetted, and all 
tn.it may eome aner will be bound by tin; decree, tiuiui.ii not .er.betoicth? 
rjfe^ unlefs there be fiaud and cuilufion between the truttees lo^rdisr 

the firtt pevfon in whom a reni.iiinlcr ol inl',.'ritane.- is vetted ; 
but that b of no wciglir, for fraud and coliulioa will uni-ivcl a re ,.ainderb«clie 
tiling as well at law as (.qiiity. ” 

There is a great opinion, that this maxim of the common 
law that there mutt be a fieehold, could no: he «lr.ivn «wer to 
ufes before ilic Hat. of Hen. 8. (jju.f/eufj’s cafi;, l Rrp. f'rr 
Gawdy, '• That if a man, beftrethefaude^ had made a feohf'.ent 
to the life of one for yc.'.rs, and after to tl'c ufc of the tight 
“ licirs of 'J. 5 . this limit.U'on had been good, for the feollles ve- 

main tenants of the freehold ; Imt fuch limitatic'.i after i. : tta- [ 3 

“ lute is void, for then the freeliold w'ould be iu abcyai'ie, for 
nothing can remain in the feufiees.’’ 

As to the fccoml reafoii, if it tended to a perpetuity, it would 
be a gie.it okjeftion. Before the llitute of//tv/. 8. the judges of uirs «as rwd* 
the ciunmon l.iw’^ g-'ve ufes very liaid ii.uiies, anti called them the 
product of fraud, (jV. to remedy tliofc niifehiefs tiie. flatutc was 4 

made, to execute and bring the tttate to the ufe, that afu r the a::cr:h: ftiiuw, 
ilatute the ceftuuiue.v.fe was leifed of the eilaie at l.iw, as before 
lie was oi me ufe in cquuy; and this the jndg. s profelled to ad- Un- ufr;; law, 
hereto, but notwithftanding tiiat, the «necciiities of niankiiul,w« 
and reafonable occafious in families, obliged them in Itttle 
while to give way to ufes. Tir»:i uU 5 eB oi‘ 

t m-iukind k>v« 

ubliged judges to give way to ufes nocwithilandirg. 


Contingent ufes, fpringing ufes, executory devifea, powers 
over ufes, were alfo foreign to the notions of the common 
and could not be limited on common law fee.s, but were let in S/y. were m- 
by conftru£tion, by the judges tlicmfclves, upon ufes, 
became legal eftates } yet the judges ttill adhered to the dodrinc, ,,•«»,mou Ijw 

bui were lei in 

by #onftiuftisn (by jWget thcnsfeltej) upon ufes, iftei they became ctlatea. 
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HoFKnrt «. tjjgyp could be no fuch thing as an ufe upon an but where 
lioruKt. declared, there it was executed, and mufl: rcit 

for that eftate: therefore, on a limitation to A* and Iiis heirs, 
to the ufe of B% and his heirs, in trull for 2 >. i?.’s ellatc was held 
there to be executed by the ftatute, and D. took nothing (i}. 

Of this confl:ru£lion equity took hold, and fnti that the in¬ 
tention was to be fup^iorted. It is plain B. was not intended to 
take, his confcience was afFc£led. To this the rcafon of man¬ 
kind aflented, and it has Hood on this foot ever fmcc, and by 
this means a (latute made upon great confuleration, introduced 
in a folemn and pompous manner, by this Hri^l conUrudVion, 
has had no other cfltcl than to add at moll, three worda to a 
conveyance (2). 

Cbnttt of equity It *!» very true this would not have been endured, if courts of 

luT« given the equity had not in gcnctal allowed thefe trull cllatcs to have the 
^^^J^^fame confideration in point of policy with legal ellates, and given 
li^lienitioiC as thc fame powcr to (.ejlmque trujlsy with lefpefl to alienations, 
ifitwjkanufc as if it was an ufe executed. Therefore a tenint in tail of a 
txecutwl. j ^ 2 tenant in tad of a trull, re- 

maindci over, may dock the remainder by a common rccove- 
ry (3) i nay, fome go fo far as to fay (4}, he may do it by feolF- 
nicnt only 15). 

rponxtruftin But all theft* are common alTuranccs, and rightful methoilsof 
c»i?2 glnurbyiH-itcs, for it was never allowed tliat in trull ellates, 
wrong, a»theiB^ A like ellatc may be gaineii by wrong as there might ho of a le- 
galeftate ; therefor., on a trull in equity, no ell ate i in begaiii- 
ibteon airult' td by difleiliii, abatement, or imruiion. It is tiuc, it may liap- 
in equity ni pen fo upon A tTuftec, and in confcquence the triifi may 

*lnedb “Mci ^ aflccled, but that is on account of binding thc legal ellatc5 
hi), abatement,'but on a bare truH, no eilate can be gained by didciiiti, abatc- 
w uiUtthon. nicnt, or iiitrulion, w hilll the trull continues. 

( 6 ) Tlic dclltudlion of contingent rem liiiders, by tenant for 
life, is conlideied as a wiong viithout remedy, and fo llrnngly a 
r 592 J tort, that it is a forleituie of his own eftate, and therefore woiks 
a deIlru£lion of the rem under. Now if equity never fulleis any 
other wrongful a^l, or any thing limiLir, to gain or defeat th^ 
trull eilate, whild the ti uilee is in pollelFiou, why ihould this 


(1) iy)fr 155. a.B N.C. 284. 1 Ct. 

i}6. b. 137. 4. 2 P. ir. 146, 147. 

V. Spimei, fo/i, 2 vol. 578. •“ 

(2) bee the y on Ufes and Bujli, 
231,232,233. 

(3) Kwtb V. Cham^omBP, 2 Cba.Ca. 
y8, Caipentn v.Carpnitert I /'«#». 440. 

^ j.; \\ hat follows ihould be thus, — 

abaigain and fale alone, by a tenant 
** in tail in equity, fiialt have the fame 
•• eflett as a fihe.” Vnk ptr Lord Liugb 
uht fupra* So j Pttn 440. 
Brvaly'ts Btvahy^ zVnn.i'%1, Lontia 
Ltgau V. Sitoellf 2 f'em. 552. 

(;) Mtnttfr v. Ellft z f'tm. 3^4. 


(6) From the cofrefted copy of lord 
Ijm^bboiottgh noticed Jupta, it appears, 
that the two following paragraphs fhonld 
be read thus,— “ Nor have ctuits of 
equity ever fupportrd thr drftiufhtn of 
** eoatiH^fnt itmftudtrs hy Unant fn hfe^ 
** but have endeavoured to fuppoit them, 
where there hath been no remedy at 
** law, and lo in cafes of mergers, they 
*’have levived teims for railing younger 
** childrens* portions, wheie the terms 
*' were merged at law fur thc lake ol ere- 
** ditors, and other equitable purpofes, aa 
** in /*«•>«/ V. Mordant Z Pun- 50.’* 

tak« 
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tate placC) or the court ftrive to preferve a power to etjiulqtit iruji Komm* 
for life, the execution whereof the law calls a wrong? Hopkik*. 

It is m this refpeft to be compared to the cafes of mtrgtTi for There are many 
though it is the dodrinc of this court, that the rules of proper- '^here 
ty and convenience hold in the fame manner with refpc£l: to truAs mricn of legal 
as to legal ellates, to prevent perpetuitiesyet in the cafes of and yet 
merger there arc many inAances where there would be mergen 
of legal cAates, and yet courts of equity have never fuAered fered w/^«r, rf 
mergers of truAs, where the legal eAate continued in the truf- ““**• 
tees, but have been ugainA the merger if the jultice of die cafe 
required it. • 

ThiriUy^ Where the whole fee is in the truAees, to require 
a new diAin^ limitation to fuppoit contingent remainders, 
would be wholly vain and nugatory. 

Suppofe, after the limitation to Samuel and his iflue, the tef- 
tator had limited over a remainder to J. N. to preferve con¬ 
tingent remainders, could J, N. have taken at law ? No, for 
it would have been a ufe oh a ufe ; nor would he liavc taken in 
equity, for the ArA truAces having the whole tilale, are irujlea 
for all the cejlui que trujls. 

Suppofe fuch limitation had been to the firA trullecs, they 
could have taken nothing more ; fo that fuch a new liinitaiion 
could have no operation. 

The principal objettitni is, ** I'liat the legal cAatc in the 
truAecs, and the equitable in the cejlut que triijls^ arc of «liflcrcut 
“ ufes, and cannot draw over the one to fiipport the contingent 
•* remainders of the other, -and that a man might as-wdl make 
ufe of an cAate executed by the Aatutc of nfes, to funpoit 
a contingent remainder of a particular eAate in a tilt.” 

(0- 

I admit they are of diffv;tent natures, but Aill the legal cAate v 
remains in the trullecs to ferve and fupport all the truAs ; '•■. t it 
is quite olherwlfe on the Aatute of ufes’'^. 'I'lie w’onis of tin* A a- i'iu y, ijir.' aioi 
tute arc, “ That every perfon that Aiall have any fuch ufe, 

** Aiall from henceforth Aand, and be feifc<l, C'V. of fuch lauds, 

“ isle, to all intents, conAruitioiis, and purpofes in the law, of 
and in fuch like cAates, as they had or Aull have, in nfc, 

“ truA or confidence of or in the fame.” By w'hich the legal 
eAate is executed to the ufes, and the ce/hii que IruJl has the legal 
cAate, juA in the lame manner as the ufe before; the conre- 
quence whereof is (2), thatas toperfons the legal ellatc 

became veAed immediately as they came in ejfe, providcjl they 
come fo in due time, according to the rules of common law j 


>rx(cutcill, 
nv-ic iruilsa 


w:!J iiot bi; jo- 
% >'i n> it b) the 

i/cl.S. 


(1) The above paragraph fliould be 
read thus, “ 'I’he principal obj-'tlion 
" is, that the legal cltaicin the truikes, 
** and the equitable in the • ■Jhi que 
trufU arc of different 7 iatures,teni, t!i<’ 
** tfw cannot fupport the etherOn- 
reiied copy ncticcd Jnprtt, 

(a) Read the following part of this pa¬ 
ragraph thus, * That the legal efface either 


became veiled immediately.'»>■ ifno»^, the* 
the eftiUe wrnt over immediately c« 
the next reiuaiuJer it would 

iti the t ail* ol a coinnum law fee. So 
It is conffiUfd in (.ixu/ienih's cafe, and 
if it ovee ^ae- over, it mi never eemt 
Ic.'i ii^ain. Car.cilnl city/ugta. 


If 
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Inhere a tnilt it 
in its nature 
executory, it if 
incumbent on 
the court to fol 


HorKijit ■«/. if not, then the cilate went over immediately to the next re- 
HorxiNt. jnainJer-man, as it would in the cafe of a common law fee; 

So it is conftrued in Chudleigl^s cafe, and if it went over by 
deed or will, fo as the party took as a purchafer, it is never 
drawn back a^ain. 

This fliews that, as to this queftion, there can be no reafon- 
ing at all from the cafes of ufes .executed to mere trufts, but they 
ftaiul on different foundations. Thefc are the rcafons which 
govern my judgment on this point, and 1 own I can fee no in- 
convenicrcc from it. 

It mull bifadmittccl that thetellator might have done this, as 
to part of the remainders (ihofe that arc capable of being 
fupported), if he had ufed proper words •, and if he has clearly 
exprefled his inu-mion, this court {which is to dhert a fcttle- 
ment according to his intention, as far as it may Hand with the 
rules of law} will take the proper method to eife£luatc this in¬ 
tention. 

Next as to the cafes, the Earl of Stamford v. Sir f^hn Hoharty 
In 1709, (notvvithllaiidhig the diilin£liuii taken upon it) is % 
ftrong authority for this purpofe. fierjeant Maynnrd “ devifal 
“ his eftate to truftees and their heirs, and declared after his 
lowtheinteiition « wife’s death, they iliould convey the cilatc to the ufe of, 
ftfM^erolesof *' rcmainilcr to the firft 

UwwUa«lmit. “ foil for 99 years, ifhefo long live, remainder to die heirs 
" male of fuch hrll fon, remainder to the Countefs of Siam^ 
ford for life, remainder, Cs'e. a conveyance was dirciled ac- 
cording to tlic will, exceptions nacre taken to the draught of the 
** conveyance \ liord Cmiper declared, that where articles or a 
“ will were improper or informal, the court was not to dlre£l 
“ a conveyance aceording to fuch improper dircilions, hut in 
“ a proper and legal manner,' which might bcH anfwer the in- 
** tention of the parties, and conceived the intention to be, 
** that the cflate fliotdd be fecured fv^ far as the rules of law 
** would admit (\), before crofs remainders fhould take place, 
and therefore ordered accordingly.” 

Ujwin an appeal to the Houfe of Lords, alledging, that this 
' was making a dilFerent fettlcment, the order was allirmed upon 
this principle, that a irud e/late being in its nature exicularyy it is 
incumbent on the court to follow the intention of the parties^ as far as 
the rules of law nvill admet. 

■Where the court is the cafcof Humbetjloti v. Humberfon {2), 2 Vern, 

rmh^iufcoftba 737, and Cnf. in Eq, Abr, 207. There the teilator had made a 

yaoritpriBjit- 

tuMttitin unoiieif it implies a dircAion t* die Mailer to tuve trulleei to prefem contingent remain* 
deninferted* 


(1) Inftead of the words which follow 
as above read thus. ** And therefore in- 
*' terpofed between theellate for life and 
** the remainders, an ehnte to truilees 
to fupport contingent remainders, 
tho' there was no fuch diretlion in 


** the will.” Cnrrefted copy cited fupret. 
Vide etiam Somerville v. Bdjktrvillef 
pofl, 2 vol. 279. 

(a) S. C. X Ctx*s P, fr. 332. 

n. I. 


* ** wlilmfical 
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** whimfical will, devlfing his cftatc to the drapers company 
** and their fuccelFors, in trull to convey to the plaintilF for 
life, remaiiuler to his lirft and every other fon for their lives, 
and to their heirs males for life, remainder to abnut fifiy other 
perfons for their lives, and their fons for their lives. Lord 
Cowper declared it a vain attempt to make a perpetuity, but 
however that there ought to be a Jin£l jetthment^ which ira- 
plied a direflion to the Mailer to have trullees to preferve 
contingent remainders inferted,” for that is always undcr- 
ftood by the words Jlrici ffUlemcnt, 

It appears by thefe cafes, that however improperly a will is 
penned, the court will take notice whether the tellalor intend¬ 
ed a ilri£l fcttlcinent, and dire<Sl accordingly, as far as the rules 
of law will permit. 

But a dillintSlion was taken between thofe cafes ami the pvc- 
fent, that they were cafes of executory trull-., where tlic will 
*itlclf ilirccled a conveyance ; but here is no conveyance divcdl- 
cil, but the trufl only declared by the will. 

I admit the court has thrown out fiich fort of exprcrilon*!, but 
I think there is no dift’erence. All trulls are c' CvUtory (i), ami 
^ whether a convey.ince be dire6lcil by the will or not, this court 
mull docr.jc one, when alked at a proper time; but 1 do not give 
any conc’ulive opinion to ouft that dlflimStion. 

In this will tlicrc is a plain declaration of the tellator's Inten¬ 
tion that this IhouKl be au executory trull, and tha't there 
fliould be in due time a Uriel legal conveyance made by the 
truftces. 

Tlu: lirft claufc from wliieb fuch an intention may be col- 
Iccled, is the provifi relating to the profits before tlic pt'rfons 
come into acluul pofleilion, isle, till he or they attain 21, ami in 
the meantime the executors to make fuch handfomc allow’’■'ctf 
for the education of fuch perfons, and the overplus to go to 
fuch perfon as {h.ill be intitled thereto. 

Here is an intention plainly declared, that the truftccs flrouhf 
continue in pofleinon of the eftate ami receipt of the rer.r.s ri)l 
one to whom an ellatc for life is limited fliould be 2T, ami tlie 
trullees in the mean time arc to make a hamifome allowance 
■ for the education of fuch perfons out of the rents, (wlicthcr tl.c 
dire£lion for laying up the furplus was to Iv lupported or not, 
is immaterial to this queltion), and aftw attaining the age of 
twenty-^nef fuch perfon to have the poflelfion, (that is) the 
ejiate to he conveyed. 

The next claufc is dire£ling 300 /. per ann, to y,:mes H-phins, 
one of tlic trullees, for pafl. fervices, to encourage him in the 
care of the trull, ike, to l)c paid him half-yearly, till fomc pet- 
fon Ihould come into polTellion, {ffr. 

This is Hill fixing tlic age of 21 to be the time that fuch per- 
fon ihould have the pofleilion, and confcqucntly, by conllruc- 
tioDy intitled to have a conveyance of the legal ellate. 


S9S 


Hopkins 

Hop»ms. 


However imp(0« 

ptily a will is 
ficniiL-J, il'the 
teftacririnten«le4 
a Ihict Itfttle- 
niuiit, thr court 
will civrft ac- 
Curdillyly, 


All triiils are 
executory, aaS 
whether a con > 
v^yance be <li. 
rcillcilornut, tiie 
court niuft de- 
crec one, when 
alkrd sc a proper 
time. 
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(I} ^ee Beigjhavi v. Spencer, ptjl, a vol. 583. 


The 




UorKiMh 


Tfce legal eftate 
an trjuAeu* will 
fiipiwrt contin* 
gene remaindcri 
^ a declar¬ 
ed by a will, 
where no con- 
iwyance is di- 
teOed. 
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Stmtnoer. 

The next claufe is tfa/ Vherc he direfls ** the refidue of Ki| 
perfonal eilatc to be laid out, (sfct and conveyed to his truf* 
tees upon the lame trufts, CsCf.” the claufe.) 

By whicli is plainly meant to make as AriEt a fettlement as 
poilible of the lands to be newly purchafed, and yet he conne£l;s 
them both together upon the fame trufts. 

But be this point as it will, the cafe of Chapvinn v. Blijet (i), 
tlccreed by Ld. Talbot \n 1735, is a clear authority, “that the 
legal cllate in truftccs will fupport contingent remainders, 
“ even of p, truft declared by will where m convepnee is di-m 
« reeled:* 

The cafe was, ** J. Blijp’ty after feveral direflions and 
“ charges upon his real eftate, devifes all other his real eftates to 
“ trullecs and their heirs, in truft to pay his fon J» B. quartcr- 
“ ly, 37/, loj. during his life, and if there were any child or 
** children, he gave the reft and refidue of his real eftate for the 
education and benefit of fuch child or children, and if his fon 
“ mariicd M’ith fuch cotifent as the will mentions, 100/. per 
** ann. to his wife; if without, 10/. per ann, and after his 
** faid foil’s dcceafc, gave one moiety of the faid truft eftate to 
“ fuch child or children, their refpeftive heirs, executors, and 
“ afligns, the furvivor of them, and the other moiety to 
“ the child or children of Jofeph^ t^c, and if J. B, died with- 
“ out ifliie, to fuch cfiild, fsTr. of my daughter, &c. with a 
** remainder over; the teftator dies, y, B. marries and has a 
** fon then died ; Jo/eph (who w.is the teftator’s graudfon) had 
“ no fon born at the time of the death of J, B. but had a fon 
four years after, and upon this a bill was brought by the heir 
at law, inlifting that thefe limitations were void, particular- 
“ ly to the fon of Jofeph, not being born till four years after the 
« death of jf. B:* 

The firft queftion was. Whether it was to be confidered as a 
legal eftate fubiifting in the truftees, or whether it was not a 
ufe executed by the ftatute ? Lord Talbot (and myfelf on a re¬ 
hearing) were of opinion, that the legal eftate in fee was in 
** the truftees, and all tlie limitations, in die fubfequentintereft, 
were trufts.** 

Thu next queftion Was, Whether die limitation to the fon of 
Jofeph was good ? and if fo. Whether as an executory devife 
or a contingent remaSnder ? Lord Talbot “ was of opinion, 
" that it might be good even as an executory devife, in a legal 
limitation, and the only objeclioii was, that the limitation 
“ was i» ivrba de frafenti : but he faid the words were to be 
** confidcTcd as die teftator pieant them, diat he knew Jofeph 
** was an infant and young, and devifing a moiety to his child 
*< (knowing he. had none) mtift neccflarily intend it future, 
** and therefore it was impolHble to fiiew an intention more 
« clearly of children thereafter to be born.—But he went on, 
*< that when J» B* had a child born, that had a freehold in the 
<* truft during the life of J, B, whether, after tha^ it was to 

a 

(i) Ct. temp* Talb, 145. S. C« 
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** be confidcred as an executory devHe, or a contingent remain- 
** der the child of J. B, having a kind of freehold in tite tfuib 
** itfelf? He held, that if taken as a remainder (in cafe of a 
** limitation of legal eftate) it was clearly void> for the freehold 
“ would be in abeyance for 4 years, between the deadi of the 
•* fon of J* B. and the birth of the fon of i but he faid, 

** the reafon of that rule failed in the cafe of trulls, and was of 
** opinion, that the hrlt ellate in the trullees preferved the w'hole 
trull and therefore, w’hcther it was to be confidcred as an 
** executory devife, or contingent remainder of a truft, that it 
was good, and that the plaintiff was intttled to a •moiety,” 

This refolucion comes up to the prefent in all its points. 

As to the third point, I fhall npt lay much ilrcfs upon ity 
and I own I took it to be clearly otherwife, when mentioned at 
the bar, but on confideration, I think there is more to be faid in 
fupport thereof than I w'as at firft aware of. 

The obje£liou is, that the particular ellate,and remainder mull Where sm eSate 
be created at one and the lame lime, as making parts of the fame 
^elbatt; and this is undoubtedly the general rule ; but it is eipially Inaaftmvwis^ 
a rule at law, tliat in calcs where an ellate is limited to the an- heirs mah s 
ccllor for life, and afterward to the heirs males of his body, that 
the ellates arc coaucdlcd, and make an cHate tail in the an* nedteii, »n<i 
ccllor, where It is by the fame conveyance; fo is ShJly's cafe, and 
it has alio been held to conncdl and make one ellate tail, where it whwe'U 
did not arife by the fame conveyance, but by way of rcfulting ufe, i. by chcruue 
autl fo refo'vcd iiy three judges iu the cafe of Pyins and Jllaford, • 

1 P’e/it. 373. covenanted to Hand feifed of lands, to the ufc of lietii held where 
the heirs males begotten or to be begotten on the btxly of his fc- not arife 
coiid wife, and diecl at the time of the deed ; be had ifl’ue by her, 
a fon R. lJuIr, HHUy and Rainsfird held, that, in this cafe, w.l'j «»f refelting 
** 'I'hc ufc of the freehold returned or refultcd, by operation of 
“ law, to the covenantor lor life, which being conjoined to the ihinV," 

** ellate limited to the heirs males of his body, ^nade an ellate rciuUingtroft ctf* 
“ tail, and that this c’.latc for life, arifing by operation of law', jo 

“ was as llrong as if it had been exprefs.” 

ot 4 iruft, niieht 

conned in the fame manner with the limitation in tail, though notcreated together withit. 


Now, if an eftafie for life, refulting to the covenantor, which [*596 J 
was part of the old ufe, and remaining in him, might unite 
and conncfl with tlie limitation in tail i« the conveyance, why 
may not the rcfulting truH of the freehold, to fupport contin¬ 
gent remainders of a trulb, do the fame, though not created 
together with it ? There doth not feem to me to be any greater 
objedion to tlie one than the other. 

My Lord Chief Juilicc Ha/t’-s exprelllon in that cafe, is di¬ 
rectly applicable, that this is plainly according to the intention 
of the parties, and if we can by any means fupport it, we ought 
to do it as good expofitors. 

But however, as I faid before, I would not be underftoo d to 
give any pofitive opinion; but it deferves to be better confi- 
• dered, 
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**»»**«• •• dered, by reafon of it*s analogy to the cafe of Pywf and /Wi/- 
IlotXlMI. ^ I 
jord. 

Another objcftion taken for the plaintiff was, that it is im- 
pofliblc to frame fuch an exprefs limitation, as M'ould fupport 
gentremairaers, tlicle contingent remainders: if tins was true, it would be very 

** wtoainu* to * *** fot^e, but not to all -, for as to the fons 

^'lifeofteaut 0 ^ HopkinSy to be born hereafter, the limitations, when the 
fer life of the _ conveyance is to be made, may be fupported, fo as to the fons of 
^"r^ftSaedto* bodies of fucli daughters as were living at the teftator’s 
the life of a per- death, for I make a great diilincfion between that limitation, 
£>a in being. and the linfltatioil to the fons of ajter-born daughters: as to 

'John Hipkim's after-born fons, it may be limited to truflces and 
their heirs, till he has a foil born, and fo after his death, till Sarah 
has a foil born, and to any other of the daughters that were in 
^ at the teftator’s death. 

But it has been objected further, that this is a new invented 
limitation to fupport contingent remainders, and that it v/as 
never yet carried further than during the life of tenant for life 
of the land, or birth of a polthunums fon, and that to be furc 
is ilie common cafe of fciilcmentsj but there have been other 
limilaiions, and it is nut (in my opinion) material to rellrain it 
to tlic life of tenant for life of the land, provided it be reitrained 
to rhe life of a perfon in being. 

It has bi^jsn allb objected, tliat all fuch truilees on fuch linii- 
tations have hitherto been reitrained to receive tlie profits for the 
benefit of the tenant for life, but this would be to create a 
new trull for the bcnciit of the heir at law; but this is no 
more than the common cafe of a vcfulting trull, and it is im¬ 
material, whctlicr it be ex'prefs or implied j for if it be im¬ 
plied by the will, it mull be cxprelTed in the conveyance. 

And fo it was allowed in the cafe of Currick v. ErringtoHy 
Wins, Rep. 361. “ Edivanl Jirrlngton had m.ule two fettle- 
ments of his ellate, one by line in the Itfe-lime of his an- 
celtor, which (if at all) couUl only operate by clloppel; 
he afterwards m.ule anotlier fettleinent to trullccs, to the 
ufe of himfclf fur life, b‘r. reinaiiuicr, fi'e. and by a coii- 
anexeewury ee-“ vcyancc executed another day, tlrey (to whom the fee was 
“ limite*!) executed a declaration of trull for Thmas Erring- 
“ ten for life, without impeachment of wallc, remainder to 
** truilees to prcf-*rve contingent remainders, during the life 
“ of Thomas Errington: In the conveyance were unneceflarily 
“ made truilees to prclerve contingent remainders, it being a 
trull eftate; Edivard Errington died without ilVue, and the 
whole legal ellate was admitted to be in the truilees: In 
** the fecond deed they were-only truilees of the beneficial 
** intereft, and Thtmasy who was to take the lirfl ellate in the 
** trull, was a -papill and difabicd by the llatute to take any 
** bcnelidal intcrell; and it was iiifiiled that, by the llatute, 
** both the trull and legal ellate were void, and therefore the 
ellate to go over by that conveyance to the next remainder¬ 
man, who ihould be a protellant, and capable pf taking. 

« Firft 
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There may he a 
refiilting truft, ^ 
under a truft to 
appoint contin¬ 
gent remaindera 
for the heir at c( 
law, in the lame 
manner asunder 


Ci 

<t 


«( 



Kemafnlier.' 

Firftqueftion, Whether the deed was obtained by fraud? 

Second queftion, Whether the legal eftrte in the truitccs 
** (Wiio were only truftccs uruler the firll: deed) was void, bc- 
** caufe this remainder-man was a papift, and incapable of 
** taking ? 

“ Ijord Kitig^ and afterwards the Houfe of Lords, held, that 
the trull being not only to receive rents, t 3 \\ but ilfo to 
“ preferve contingent remainders, and poHlbly a pcrr.ip capa- 
ble of taking might come in ejl’^ that i.hal was a Ju.tlier 
“ truft, which the (latute did not make void; it liad indeed 
** avoided that for life, but as tlierc was another trull upon the 
“ legal cllatc, which might, by polllbility, be capable ofbe- 
iiig enjoyed, tlie cllatc Ihould remain in tl'.e trullees, to fup- 
“ port the contingent remainders j and as to the profits in the 
“ moan time (for the remainder-man could not take them, 
“ nor the trullees, they being only mere inllruments) the heir 
** at law fliould have them, till fome perfon came in ejfe, 
“ capable of taking under the contingent remainder;:.” 

'a hi'', therefore, is a very clear authorlry, tliJt tijere may he 
a refi.'Uitig r/zy/(under a trull to iV.pnort conlingi iic icmain- 
dcr.-.) for the heir at law, in the fame man.i^r as undti an cxc- 
.cutory devife: Indeed it was infilled in ili.it eaU j «!iat rhi- ellate 
Ihould, in the mean lime, go over; but ti.c t'-uit i.eld other- 
wife, for then it would have veiled b^ niir'„!i.ife, ni.-l could 
never have come back again. 

As to the devife of the perlbnal cllatc, if I am right in what 
I have .'aid wit!» regard to the real cllatc, it will iioid ItrongsT 
as to the perfonal, that it is a clear executory trull, and fails 
within the real'on of the cafe of Pafilhn v. /'b/.r, u Inch is a 
Ilrong.mthority on that head (i). 

'Fhe confcquence of the whole is, that the prefent plaintiff 
cannot have fuch a conveyance as he prays by his bill, nor ' c 
furphis of the profits during the life of JPilltatn, . 

But it remains to be confidcretl, whether he can have any other 
relief. r 

I think no conveyance ought yet to he made of t'lis cfcate, 
hut it mull remain in the h.mds of tlic tjullccs to fee wliethcr 
John HopU/ij, or any of his daughters, will have a fui tiuit 
fhall attain the age of 21, for fo long there arc triut to be 
preferved, and no cejiui que truji till then is to come into pof- 
i'clfion. • 

If a conveyance was to be now diredlcd, it would be pro¬ 
per to confuler wh.it ell ate ought to be limited to the pl.'hi- 
ttlF; but as I tlilnk this is not necell’arv, the bill mull be dif- 
milTcd, but without prejudice as to the plaintiffs appiyi'ig to 
the court under the former tlecrec, for a fcttlement to i<e made 
of the trull ellatc, according to tlie refervatiou in that decree (2> 

(l) *P. W. 4pi. S. C. (a) Kig. Lih, A. 1738.fol. 367. 
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CAP. CHI. 

Entt. 

(A) In nvkai Cafes there may he a Remedy for Renff in Equity^ 

when none at Law, 


May the 19th, Benfon v. Baldwyn (l). 

1739. " 

Cafe 274. T ORD Whcrcam-aii is intitlcd to arcntout of 

A hill may be ^ laiuls, and thro’ proccfs of time the remedy at law is 
brought for rent loft, or becoinC very dilRcult) this court has interfered and 
where therelief, upoii the foundation only of payment of the 
dy at law is loft rent for a long time, which bills are called bills founded upon 
or becomes very the folel: Nay, thc court has gone fo far as to give relief, 
rthcourtwhere the nature of thc rent (as there arc many kinds at law) 
relieve on tlie has iiot been known, fo as to be fet forth, but then all the 
*a*"'*ein fo?a lands, out of which the rent illiics, muft 

len^ofciine brought before thc court, in order for the court to make 
a corapleat decree (2). 


(i) The original bill was brought 
to aicertain what lands were charged 
with certain rents; when it was referred 
to thc Mailer to enquire what lands 
were fo charged. Re^. Lib. A. 1728. 
fol. 487. An order was made upon the 
Mailer’s report, and his Lordlhip now 
reverfed that order, and directed the 
Mailer to review his report. Reg, Lib. 

1738. fol. 417. 


(z) See 'Mforndlle v. Allington, 1 Cha. 
Ca. 79. Collet V. Jaque\, l Cbu.Ca. 
120. Da‘vy V. Davy, i Cha. Ca. 144. 
Cox V Folty, I f\rii. 359. North v, 
Strafford, 3 P. U'. I48. Holder v. 
Chambvry, 3 P. 256. Duke of Ixeds 
V. Peaoel, I P'ef. 171. Duke ol Bridge- 
•water v. Ethvards, 4 Bio. P. C. 139.' 
Bouverie v. Prentiee, l Bro, Cha. Ref, 
200. Duke of Leeds \. New Rad/Wt 
a Bro. Cha. Rep. 340, 518. 


[ 599 3 CAP. CIV. • 

Eeruitiitff 

Vide title ^ts. 

Vide title Creditor and Debtor, 
Vide title Truji and TrttfieeSi &c. 
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CAP. CV. 

Eule oftfic Court. 

FiJf title Afo/iey. 


CAP. CVI. 

^critiener. 

Ex parte Burcliall. 

p'Ue title liaid n/pt, vmhr the Divifion, 'J’he ConJlruBlon of the 
repealing CLiufe in the i o//', of ^avn Anne. 


CAP. evil, 

eepnrntc i^aiiitenauce. 

Ealler Term, J737. 

Moore V. Moore. 

Vide title Barcn and Feme, under the Dhifion, Concerning Alimony 
and feparate Maintenance 


CAP. cviir. 

^pecificit tegaep. 

Dun and Others v. Coates and Anotlier. 

Vide title Bill, under the Div'fton, Bills of Difeovery, and herein 
of Huhat Things there fball he a Difeovery. 

Vide title Legacy, under the Div'fion, Ademption of it. 

Vide title InjunBion. 

Vide title CoimiJJion of Delegates. 

Kr a 
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N'jvtmher tha 
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Ifovtmitr the 

fitb, 1745* 


Xf*>*h the iif 
I 73 «. 


Spiritual Court. 

Michaelmas Terni) i737« 

Hill r. Turner* 

Vide title Marriagif under the Divi^on, Where it is Qandejline, 


CAP. CX. 

statute telatins to Cretiitoio. 

(A) Rule as to the 1 3 Eliz. cap. 5. 

Walker and Others v. Burrows, 

Vide title Bankrupt^ under the Divj/iotif Rule as to ^jjignees. 


CAP. CXI. 

* 

statute at frauDO anu ptrinrieo. 

Charlewood v. The Duke of Bedford, 

Vide title Landlord and Tenfint, 

Vide title AgrtesnentSi Articles^ and Covenants, 


CAP. CXII. 

Statute otiimftationio. 

TiSt title Jttfvim. SIus, aid Dmitrrm, 



CAP. cxnii 


Statute telatfns to pntc^ret^. 

(A) Rule as to the ^'jthof FJiz. cap, 4. 

Walker and others v. Burrow. . , . 

iwvm£fPthe 
6chj 1745* 

Vide title Bankrupty under the Divifion, Rule as to*JJJtgneeSt 


CAP. CXIV. 

Stefnatlt. 

Vide title Landlord and Tenant,, 


CAP. CXV. 

^utrenticr. 

Vide title Copphold, 


CAP. CXVI. 


tcenanto (n Common. 

Fiji title JnfltinMts iaVmtiton* 



CAP. cxvn. 


Cenant bp tbe Cuttefp. 


Hilary Vacation, 1737. 

Elizabeth and Mary Ci/bcnief . . —— PldiutHTd. 

Elizabeth Scarf and Alexander IngliSf —— Defendants 


Cafe 275, rpH E father of the plaintifl’s devifed to Anne his dauphtrr, 
S.C. aEq.Caf. 1. the plaiiitilFs eldeil firtcr, all his tdiate, freehold and 
Abr. 7»8.'pl. 6. copyhold, in fee, charged with 200/. a-pieec to the plaintirts. 
Ab^" ^ 6 *"i father’s death, poflefled llie fevsral eftates, and 

aq/ ** afterwards intermarried with the defendant Inglh^ and foon 
Mfed in ffe after died, leaving ifluc a fon, who died an infant and without 
of a freehold if- upon whofe death the plaintiffs, as heiis at law both to 

it, and af;ch- the infant and their filter, became nuiilcd to the real eftaU'. 
wardsiiv.cr- Anne IttgUs^ before her marriage, mortgaged part of the frct- 
!Sri«rs Md ih^ premilles to the defendant Scarfe in fee for 900/. The bill 
foortgafi i, not IS brought agaiuft the mortgagee and the huthand for an account, 
reJeeniid during for the direction of the COUIt. 

thfsis nouvith- ^ defendant Alexander Inglis infifletl, that, having had ilTiie 
Handing fuch a hy his wifc, hc was intitlcd to an ellate for liic, a-^ rcii.int by ih.: 
i'‘I”’.'"‘-he"'i*curtcrv, in his late wife’s freehold premifk.s, fubiecl to llic 
huibaiiJ toba mortgage ot the defendant Searje. 

tenaiitbythe Qn the 5th May I735, dcet Mopr of the Rolls*^ Oil heail'lg 
morvgcdinc. caufc, was of opinion, the defendant %//> was not iniitled 
minvs, f.irin to a tenancy by the curtefy, in the cll.itc comprifed in I’le 
this court the uiorfgage ( I ). • 

fd”iniVasa' defendant appealed from this decree to Lord ChiineelLr, 

pi^dceorCfcuthyand tlic iMufe camc on before his Lordfiiip on the 2ytli ol 
tor till! nionej, and Ath of 1737. 

.•.nddo?. noc , T . -n • * ' ■ i-n. j <• 1 

aiici the poiftf. for the phiintifts it was iiiulted, the equity oi itdeinpliori 

fionoftJioinori. *,vas uo atfu.d cffue or intercR in the wife, but only a power 
in her to red ace the eftate into her pofTefTion again, by paying 


•%xtjakpb ^ 


olT the mortgage ; it W'as compared to the cafe of a provifo for 
a re-entry in a convcyaticc and no re-entry. ever made, and to 
a coiidiiioM broken and no advantage ever taken thcieof; that 
tlie wife was never fe.ifcd in fee in law, becaufe the legal effate 
was out of her by virtue of the mortgage, but had only a bare 
potfefiion, and was in receipt of the rents and profits; fo tint 
the mortgagor had merely a right of a£lion, or a fuit in a coint 
of equity, in order that the ettatc might be re-conveyed to her 
upon complying with the terms in the mortgage j that it was 
the laclics of the hulband, hc did no^ pay ofl' the mortgage 
money, .which would have re-vcIled the ellate in the wife, but 
not liaving done that, there is no more reafon that hc lliould 

(1) Keg, Lib, A. 1734. /«/. 60a. 



Ceitant bp.tfie Cqttel^. toj 

be a tenant by the curtefy here, than that he fiioultl have the CAsaotur. v. 
benefit of a fcilln in law in the wife, which he cannot have, for 
there muft l)e an actual leifm 5 for the words of Lord Ccle in 
his comment upon the cf Lilthton arc, A man pall mt 

ht tenant by the curtefy of a bare right, title, ufe, or of a reverfion, £ 604 ] 
or a remainder, expectant upon any pate of freehold, nnlefs the par¬ 
ticular efiate be determined or ended during the coverture. It was 
likewlfc faid, if it be eonfidcred as an intereft, it it: merely a 
contingent one, as it is uncertain whether the mortgagor will 
ever take back the efiate again, for it was intircly at her cicflion, 
and fuppofing it to be mortgaged to the value, thofigh Ihc had 
a right to redeem, yet the was under no obligation to do it; 
and it does not appear in this cafe the wife ever intended it, and 
if the law fliouhl tail: the efiate on the Imiband, he, by never 
paying the intcreft during his life, might load the inheritance in 
inch a mamier, that it would never bo of any benefit to the 
heir. 

'Phe Attorney Genera! cited the cafe of PenvUle v. Jaftomhe (1), 
at tlie Rolls, the 4th of February 1728, where the Majier of the 
Rolls'’' was firongly inclined to think there could be no pofftpo "Sax y»fe}h 
J'ratrii of an equity of redemption. He likewife cited the cafe 
of Reynolds v. Mpng, at the Rolls, the aolh of Kbruary 
17321-, where it w.is held a wife was not dowabic of an cqnity 
of redemption in the cafe of a mortgage in fee (2); and hi the 
calc of Rol'infn v. Tonpue, Miihaelmns term 1730, l.ord Chan¬ 
cellor JeZ/.v-was of the lame opinion (3). 

Mr, FasicL-rley e iO/nru, iniified, that the Iiulband’s p:iying 
off the mortgage woulil lia/c been buying what the law gives 
him as a tenant by the curtefy i that though at law a moi-rgage 
ill fee is a rcvocatin'i of a will, yet in a court of equity it is 
olhtrwife; and here a mortgagor is confidered as haviii;'^ filU 
liic ownerlhin of the efiate, which is only a pledge ov fecurity 
for the money of the mortgagee, without making any alteration 
in the properly, for the ciiatc retains nil its former qualities as 
any otlier not in nv'rtgag!-. 

That the argument ab tnconvenienli falls to the ground, for as 
a tenant for life he will be obliged to keep down the intcrefi 
during life, fo that there is r.o (langer of his injuring tlie in¬ 
heritance : that there is a liiiKercnce bclw'ctit a tenant by the 
curtefy, and-a tenant in dower vivVA regard to a irujl, for there 
may be a tenancy by the curtefy of a trull, though a woman is 
not endowable of it; but what were the grounds of this dif- 
tintlion he would not take upon him to fay, for ns both by the 
decrees of this court, and in the houfe of Jiords, it has been 
1C determined without giving any rcalbiis, he would not pre- 
' i me to offer any. 2 Vern, 58^, and 63o. 

tl) S. C. cited 7 I'in. 160. Cha. Rep. 327. SeeGodvehi v. W.njmne, 

(2) This cafe is fuid to be mifrepre- pojl. 2 vol. 525. 
fetited, and does not warrant the point (3) 3 V>n. 145.//. 28. S. C. 
kcre faid to be determined by it. t Bso. 
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An equity re- 
den pcit>:i tn.\y be 
devifed, grt it<d, 
or etia > dl| and 
fuch en'.iil ;njy 
Ike barickl by Knr 
gu^etn ieeucQj 


CenantfiptliieCumfF. 


That m the cafe of Per.ville v. LuJcomhCf nothing was therchi 
ih.ie^nMicH by the Majltr of the Rolls, who was very doubt- 
!»;■ .a tlic princijtal point; but Mr. FazaierUy {zxA he had a 
noiffi' a caie, with tl'.e fame names, determined by I^ord Ctnv~ 
fa in 1716, \t ho held diredlly the contrary, that there might be 
A p.f>jf!}/ratns of an equity of redemption, and it fo, the rule 
of .fy.v.’Vrv f;quiiur Iff^em, in cafes of property, is certainly the 
belt guidt ; and if tins court upon nicctUs ihuuld relax this 
rule, it wouhl be a preredent to tlii'pcnfe with it in other cafes. 
He faid. it v'as agreed the priticipal point had never been deter¬ 
mined, tho’* it is ;;t tlic hnne time admitted there arc many 
cafes, where, aft{:r a lecovery at law, cithtr of dower or te¬ 
nancy by the curtefy, a truft term has been laid out o. the way 
for the benrfit of <iov, rc:s, trr. 

Mr. Mt.rroy of the fame fi<'e faid, the ftatutc of ufes inter- 
p<'fv;, only between a (V;/.- / y.'/t' tmjl anil his own ftoffee, llridfly 
fpeaking ; that in ti-is court, the c^flu'i (juc trujl is conlidcrcd 
as the owner of the land, and the trullee, like tlie conufec of 
a fine, only the mere inlb urnenr, and no mote, 'lhat the 
cafe of Lady Ruduor v. FnmMvfitly*, was alnrmed in the honfc 
of L'jrds for this reafon, beeaufe all conveyancers have inliit- 
ed, tl.a: where there is a trull term, it may befafely purchafed 
without any danger of dower, and is one reafon for the diitinc- 
tio ’ between a dowTcfs aiul a lcnai:ey by the curtefy. 

'I'hat a mortgage in fee is no move than a charge upon the 
land; anil that >11 the cafe of ’Tnhor k. Grover, iVerff. 3^7. 
it was held, a mortgage in fee (tho’ twe dcfccrits caft, and 
tho’ more was due upon it tlian the value, and tho* the mort¬ 
gagor, by his anfwcr, faid he w'ould not redeem) fiiould go 
to the executor, and not to the heir of the mortgagee, the 
cti'dry of redemption not being foierloied or rdeafed. T'hc 
fcver.il cafes following were likewife cited by the defendant’s 
com,ill, I Vtrn, 329. Hall v. Dunch, 2 Firn. Amhurjl v. Dotv- 
/'//’> and Strode v. Jaidy RvifK 2 Verti, 627. and Lady Wil- 
Vtinis V/ray, 8 Ca» 96. and Pawlet and the AUcthcy General, 
Ni.rd. 4O7, 469. 

Auer tho point had been argued on hotlt fidcs. Lord Claticclhr 
doclintd his il prl/X* this n-.attcr, as it feemed a call wliich 
mult ircquentiy Itappcn, ihould never have been brought bclorc 
the court tili no/.v, and ns it was a quefiion pf great conl’equencc 
aiiii ;; r!erjl copceni, flmuld take time to give his opinion. 

On the 27th of March, 1738, the caiifc Hood for judgment. 

Lord ChareJhr: 'I'liis queibon depends on two confidcrations. 

Fir/l, WIf.t fort jf intercll an equity of rctrcmption is con- 
fideecdlobc in iJiis couit? 

St'coud/y, \Vij.:t is requifite tointlile the hufband to be tenant 
by the curtefy? 

Fhjl, An equity of redemption has always been confulcrcd 
as an cibite in the land, for it may be devifed, granted, or 
entailed with remainders, and fuch entail and remainders may 


and by recovery, and the yeifox inlillcd to it it the owner of tke Uni, and a mort- 
>lidcicd aspeifoual aftett. 

be 
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be barred by a fine and recovery, and therefore cannot be con- Caho«*i w. 
lidcred as a mere rl^ht only, hue Inch an eltate whereof there cA»rt. 
may he a feifin'; tlic |KTfon therefore imided to the equity of 
redemprion is confidered as the o\v \t\' of the had, and .1 .nort- 
ga^e in icc isconfidered as perloii.ii aJeti. 

By a devifs of all lands, tenements and hutedltar-.v-ms, af. 

mortgage in fee (hall not pafs {i), uiiiefs the equity of led^mo- t^r d-Tiringail 

,, , hi. tr-ne- 

'’ncriU and hd’e- 

ditamsnts, £jr?cIofes an equity of redemp'.iun on a murig)}-in fee, luch eftate wil) n.)c pifj by tiiefe 
general wurds of londii, iSe. bee..«fe a forecl.'fiirc it caufidered u a new purenate of cue land. 


(I) This rule as laid do,vn h<TP by 
Lord llardwl ke, and by the reports of 
the two cafes of IVyun v VttletoH, 

! Vtrn. 3 . and Litton v, lhij~ I, z f^ern. 
6 zi. deierves fornc coiiiieeratiou. It 
is a p.iiot, wliK.il (reijueiitly occur.s in 
the praiHice of a c'invi:y..ncer. The 
qiic Lion is. Whether wc mull uii;lerfl.and 
liis Lordiiiip’s meaning to be, cnat the 
gen ''.'il Kcwiir ot all Inmis, ter.imrnts n ,! 
/■irfJ.'rffvcnt! will neiilie/ pa!.s tl; • 
nor beueftclul eftaie of tii.iugagcc.s in fe'- 
af't'. r foif.'iture, orwhetlui thofe words 
are only i icempctent to pafi the hnefi.iA 
intf'ref'f li me lafrcr. the ruie, gene¬ 
rally Ij.'Mlting, is cer.-iiiiLv right: he- 
caufe rne bemiicinl interest being in fail 
nothing but the money due on the mort¬ 
gage, and rlie lands morigaged beiag 
conli icie ! ni cquit.- mm-.y as a fecii- 
rily for a perljii.tl debt, it is very evident 
that iu'.h ^.{ijottnl or I'-ncfirial intereil 
cannot jj.iis by were? [■•ecHiiariy adapted 
to tr.iii*tcr rt'td piopei ty ; unlefs in fome 
pai u ul..r ini:an(.''s, as where the tefrator 
haN hadnoo iiti lands than thoR mort- 
g.;r.td to him. n whieh cafe the mani- 
ielt intention would hold againfl the 
general con'iru-iion. 5>ce Qlarke y. Abbot, 
Ci’u. 461. But I take 

it, tLiat ther." is a very obvious dif- 
tintiion between the le^nl efta'e of a 
mortg.-;;ee in tec after furfeitirc, and 
his btinjlc al inteielt, as to the upeiation 
of a devile. The latter would certainly 
p.ifs by a refiuuary bequctl of all h,s 
pcrpjnal eiiaie; yet it is c ear, that the 
former would not; w'liich, if iioi veiled 
in tome paiticular pcrlon by the will, 
would in fucli cafe deicend to the ke>r 
ni IstiD of the teltator as a irmfite for the 
devifee of the perfonui ellatc. Vide 
Atitrniy General v. Meythk, z Ff/. 46. 
and the decfcc in Ifjnne v. Littkltn, 


cited infra. Bat as the mortgagee is 
confidered as to th- legal eftatc and 
inheritance zr.er'.y as a tnifiee [videptf, 
606. z Vern. 401.) il he ihould devifis 
all otiJ every his real eHatr to A. and his 
heirs, tiiis would according to the deter- 
minacit.n in Marla-w v. Smith, 2 P. W. 
te)if pjfs the le^nl edate, and if he 
Ihould liitev/Ifc bequeath all his peefsnal 
ellatc to A'., tills svould p.,rs the mort¬ 
gage debt, .’id d. would thereby be¬ 
come a iruJii'- f f B. The realoning 
in Marlow v. dj was, that the legal 
ellate bei;! f i-i ' •. * truslr'*, it w'.ts in the 
eye of the law/?;.f 'ilate .md bis property, 
and therefore vj a devife of his 

ellate. If then liie- be a fettled dif- 
tlniVion b^iwecn t!ic leiral and bene- 
ficial iiK .cll of a tnortg.igee, and if 
the words real rjh will j>.i:s fuch legal 
eiiMte, why will not the general devife 
ot lauds^ ientme.nts ' herenit.t > ’nts\inxc 

that ciFodl, when uiKunnevtcu with cir- 
cumilaAces indic.'itivc of the tcilator’s 
intention to c.vciuile fuch a conltruclion? 
'I’he word htrr.Utar. er.l mu't, I think, 
be as operative as tlic words real cllare* 
'I'hc for.ner is expreffivc of the latter. 
It is faid in Sir Th*r,iu L'ttUtcn't cafe, 
2 Vent.^^^x that, ** it a roan had lands 
in fee, and other lands mo, leaped to 
“ him in fee, by a devife of^//^-///a,7t/r 
“ the mortgage would pafs.” The 
cafe Ex part$ Brxes, 26lh July, 1744, 
feeins to confirtn the above ublervations 
in their ntmoll extent. There, one 
Tburland mortgaged the reverfion of the 
nir.nors of Bij^gin^ and Tamtoorth and 
divers hinds and herediiaments in the 
county of Sur.y to Hetny May in fee, 
who by hit wi.l devifes all his manors, 
farms, lands, tenements, bereditamenti, 
.and real ellate in Safe*, Kent, and 
MidMefeXt and tlfevsbere in England in 

poflei&on. 
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CAixoRNtw. |je foreclofcdj atul if, after fiich devife made, a fore- 
cAirx. ciofure is had, yet fueh eftate fliall not pals by thofe general 
M'ords of lands, tenements, and hereditaments, becaufe a forc- 
clofure is confidered as a new purchafe of the land. 

A mortgage in The intereft of the land muft be fomewhere, and cannot be 
Sfcofdieeftlre abeyance; but it is not in the mortgagee, and therefore 
ih in law a total tnuft remain in the mortgagor. A, devifes his ellute and after 

rcvocatioii; in 
equity/>/'0 only. 


polTcffion, reverfion, or otherwife to 
certain uies, which now veil an eilate 
tail in Thomas Knight an infant, with 
remainders over. I’he mortgage money 
was paid to the executor o{Maj\ but the 
legal eftate has not been reconvey- 
cd. The queflion now is. Whether 
the legal eftate of the morlgagfd lands 
was vefted by virtue of the above 
devife in Thomas Knight, the infant? 
And if fo, whether he could convey hy 
rece-vny purfuant to the Siat 7 Anti? 
Lord Hertkoickc decreed, the infant to 
convey the legal eftate: “ And it ap- 
pearing under the devife in the n'i/l of 
** the /aid Henry May, that the faid 'Iho- 
“ mas Kniglt, the infant, is tenant In 
‘‘ tail, with remainders over, it it t)i- 
“ dered, that all proper parties aic to 
“ concur in all necellary afts for i:;e 
** infant’s fuffering a common recovery, 
in order to make the conveyanee 
“ effcftual.” Urg. Lih. 1743. fol. 
537. It is very clear that the trft.ifir 
in the above cafe could not intend to 
create an eftate tail in the legal eiihie of 
the mortgaged "lands; and yet Loid 
Hardxieke thought that the legal opera¬ 
tion of thedevile ought to hold againlt 
the intent. A* ^0 of IFjim v. 

Littleton, which as reported in /V ito:, 
is ufually cited as an authority to tlie 
contrary ; it appears from the Rcpiller’s 
book, jB. 1680. fol. 452. that it was 
decreed, that Lady Litilcten (the admi- 
niftratrix) was entitled to the mortgages 
inquellion, as part of the teftator’s per- 
tonal eftate: and the decree direds, that 
U].on payment of principal and intereft 
by the mortgagor (who had bronght a 
crofs bill to redeem), ** the faid dame 
Anw. Littleton and the {laim'ff Sir 
John Wyme do convey and alturc to 
"the faid Mr. Prior and his heirs .'ll! 
*' their tide eftate and intereft in and to 


“ the faid mortgaged premifes.*'* As the 
decree dire^s Sir 'jehn JTynne to be 
party in the re-conveyance, it is clear 
that he was fuppofed to have the legal 
eftate in him, becaufe the decice pre- 
vioufty declared he had no beneiicial 
intereft by the devife. Now the Uegillcr’s 
book does not mention whether he was 
heir at lain to the tcllator, but merely 
that he was the tcftaior’s near litfman, 
whilft adminiilr.ition was granted to 
l ady Litihicn as next of kin. The 
doubt therefore (till remains, whether 
the legal cllaie veiled in Sir JJm liynne 
as heir at lain, or as de vifee. If as de- 
vifee (and which 1 apprehend to be the 
cafe), then the above obfervations are 
eftabliflicd in their fulleft e.xtcnt. If as 
heir at l.iw, it flievvs. that the ley^nt 
eftate does notcvfii in equity i.cLell'arily 
follow the bemfictal intereft, and pafs 
as perfona] properly to the executoi or 
adminiftrator, but requires certain teeli- 
iiical words, pec uiiarly adapted to the 
transfer of real propcjty, in order to 
pafs it. 1/ is obfcrvable too in the above 
c.ifc oiW\Hiicv. Littleiiii, th.it tlic tefta- 
tor had ui.idc a ehai^e upon the lands de¬ 
viled, which rather lecir.ed to flitw, that 
thole mortgaged were not intended to be 
the fobjeifl of tliC devife. With refpett 
to the cafe of Litton v. Ptfitil it can 
afford no argument on either fide of the 
quetlion: for the decree in that cafe, as 
it is ftated in the Regifter’s Look, takes 
no notice of any mortgages, except thofe 
whereof the cellatorhad alter the making 
his will purchafed the equity of redemp¬ 
tion. Indeed it appears from the bill 
and anfwcrs, that there was only 
one other mortgage, which was of a 
eftate, not Turrendcred to the ufe 
of the tellator’s will, Reg. Lih.B. 1707. 
fol. 510. 


makes 
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i^iiilvcs a mortgage in fee, tho’ that is a total revocation in law, CAr^Boiin:®, 
ycr in this court it is a revocation pro tanto only (i). ***^ 

It is certain the mortgagee is not barely a trullee to the mort¬ 
gagor, but to foinc purpofos, videlicet^ with regard to the in¬ 
heritance he certainly is, till a forcclofure (2). 

Si'co.'ul/y, At common law, four things are necefFary to in- 
tltlc the hulb-iiid to the tenancy by the curtcl'y, marriage^ iffitef 
dt'aik of the wife, jeftn in fitfl. In this cafe the three firll coti- 
cur, but it is objected, that here is no fctlin whatever of the 
legal cflate in the wife in the confidcration of the law. Hut 
iJsal is not the pvcfi.nt queftion ; the true queftion is, if there 
was fuch feifiii or pKlleinon of the equitable cllate in the wife, 
as in this court is eonlidcrcd as equivalent to an actual feifin 
of a freeliold citate at common law, and I am of opinion there 
was. 

psjfeffion^ cloatlud with the receipt of the rents and 
pvolitb, is the highcll inftance of an equitable fcifin, both of !»<-• tenant by the 
which there was in this cafe, and that a hulbuiul fliall be tc- 
Tiant by the cnriify ot the equitable citate or tnc wito, hasoi thc ^viie (j), 
been ohen determined, as in Sweetipp/e v. Bind;/!, 2 536. 

wldcli .1 nni! h ih\)n;ger cafe than this, for in that cafe 
tlicrc was nt-iilitr li iliii nor land, and in 2 61 io. it was ‘ 

l.cld that lands atii .led for only will pafs by a will. 

'riic princin:’,! objf'.lions are tw'o. 

F.'if, Liirhes aiicl iv glecL in tlie hufbatid, by not paying oil 
tl.e roorlgage. 

Sero/.'dht 'i'li.ii the rule ought to he equal between dower and 
curtefy, and ii;.u dover c.iiinot be t'f a trull cllare. 

As to the full, it is n<jt fimilar to the cafes of laches "i the 
hidlvaml, vh. as In .1 cafe where entry is reqnifite, becaufc it 
is in.'tliiiig lu af fo euly to pay ofl' a mortgage as to mahe -m 
entry; and it liolds equally llrong in the cafe (if a truil citate, 
for a Iiiilb.nid may more tafdy get a decree for his trullees to 
Cf’S'.vry, than a ilecrce to redeem a mortgage, wliiih is nccel- 
farily attended wicli nrany delays. 

The fceond object ion proves too much, if any thing, and 
intirely fails by the precedents of this court: If any innovation-.a k*- 
were to be made, f am of opinion the ncarcll way to right would 
be, to let in the wile to dower or a irult citate, and not to ex* jown inccrrft, 
elude the hufbaiul from being tenant by the curtefy of it, and ■‘•'“'“th «anf 
there can be no inconvenience to the heir at law, for he w'ould *«» 

have the fame remedy in this court, to make a tenant by tlic cur¬ 
tefy keep down the ii.tcroll as againft any other tenant for life: 
fontliefc reafons 1 am of oplnlun the dcrctulaiit is intitled to be 

(l) 7 'orkv. Stone, I Salh. 158. Ptr- (2) Sec Hard. 467. 2 P'ott. 4OI. 

kihs V. IVtdher, I /*>>•«. 97. flnll v. (jO ^0 Ifyi'ts v, Ball^ 1 P. If”. 108. 

D’ivc'j, I J'lti. 329, 342. Duke of OjatAius. C'Jttflm, 3234. 
Jh.d^ewiiterv. Boltia, 2 I.i-rd968. 

PiiU) V. ll’fiyitr, 2 P. li'. 334. PatJoHS 
V' Freeman^ pvjL 2 vol. 74;!. 
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CAiiotNR V. trnar.t by the curtcfy, and the decree at the Rolls, as to tin’s 
ScAKRE, mull be reverfed (i). 

(i) Rtg.Lih. A. 1737. fol. 408, 


Rihiis V. Dix-ivellf ei e contra. 


C <J 07 1 

Dtcimltr die 

^ I ^ ^ ^ 

Cafe 27<>- Q I R Rici:ttrd SnndySy une'er Ins will, dirccls Ins truftccs (i) 
Sir V. .S'. bywiiJ t‘> I'onvev a full fourth part of all and Cingulai' the freehold 
ci'rcts ],is truf- lands, ill trull for the feparate «fc of his daughter Pr//?-////* 

Til Turd'^'virt* and fo as ihe alone, 

rif.ui his tret hold Of bich poifon as fi'C Ihall ipnolnijlliall take and receive the rents 
»jnds,£w/-. lo the and profits thereof, and fo ao licr hulband is not to intermeddle 
f''‘p r/’rrtic/V'ii and from atul after her dcceale, in truft for the heirs 

Sifo,audio as (he cf thi kdy of tlic laid PriJaHti lor ever (2). 
a'.oAf, orfcc!) 

p( :fan as die ibtll appoint, take an'd rAceive th" rents and profits thereof, and fu as her hulband is not 
tu iritctmcddle therewith, an.t from and after hier dcccafc, in truft tor the heirs of the body of the faid 
rujtiHa I'or cvr.: Thi^ being an executory truft, the wife took an etbate for lift only, and die hulband 
Uictcioie not entitled ta be tenant by the curtefy. 


The principal quelUon was, "Whether this was a truft execu¬ 
ted, or executory ? For if executed, Prifdlhi was then tenant 
in t.dl, and her hulband intitied to be a tenant by ibc curtefy } 
tlie contrary, if c.xccutory only. 

Part of the land.s dcvifcd being of the nature of gavelkind, and 
Prij'ciHa luiviiig left two fons, another queflion was made, 
Whether thefe paiticular lands mutt defeendin gavelkind, or go 
according to the rule of the Common law ? 


hir. Fazakcrlt'y for the fons oi .Prifeiiia, 

The qiieftion’is. Whether tlic words heirs of the hotly, will 
be conftiuctl to give them an eftate derived from their ancellor, 
or wliethcr they take by purchafe ? 

He infilled, that ir appears to be the intention of the teftator, 
that the hulband flmuld have no benefit, and therefore cannot be 
tenant by the curiely. 

The wife married improvidently, and agalnfi: her father's 
confenr. 

i)he might have difpofetl of the rents and profits by will, there 
was not one moment of time, where tli^ hulband had the leaft 
right, or ever was in poflcllion of any part of the eftate. 

lie faid lie did not recollccl any one cafe, where a hulband 
can be tenant by the curtefy, unlefs he can Ihcw feifin in him- 

(i) After railing certain Aims for cale of the death of certain of his daugh- 
payment of portion!, purluaut to a mar- |ers therein named without ilTue, lie 
riage fcttlcment, and of his debts and gives the ihareofheror them fo dying 
funeral expences. to the furviving daughters, “ but the 

(zl 'I'he teftator then gives the other “ ftiare of his daughter Pn/cilla to be 
three fourths to hi; three etherdaughters ** ctxi'^ed itt trvjl as al^rcfaid.” 
and the heirs of lueir bodies, and in 


fclf 
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fel fin Tight of his wife; upon the ileath of the hufiiand 

here c.m have ho right at all, for there is no longer- a continua¬ 
tion of the wife’s eftate. 

He cited Co. Lit.fiL 30. a. to fliew, tTiat a I'.ufis uul mull have 
fome right even in the life-time of tlic wife, luui that it commen¬ 
ces in her life-time, and not at her death. 

Where the wife has a feparate intereft, t!;e court confiders 
her always as a feme fole\ if he had nothing dr.riiig the cover¬ 
ture, how could he intitle hlmfclf to any thing at tl-e litr.e of 


tvnr. f-jiv 


her death, when all her intereft was gone, and it U 
laid down by Lord Coke, that a tenancy by tlu'cur^ei'y ij iiiitlatc 
in the life-time of the wife. 


[ 6=3 ] 


Mr. Attorney General for the defendant. 

He infifted, where a truft eftate Is attcn«ifd wlih all the finii- 
lar circumftances that there could be in a legal c'l.ire, to give j 
hufband a tenancy by the curtefy, this court v. iiJ mal'.e no ci:- 
fereneo in the conllruflion. 

Lord ChafiftHor: The queftion is, how tJiis trait ought to bs- 
rarried into execution, and in what manner the trniice.^ vaig’it 
to convey. 

herfclf 15 dead, and yet it muft bo conf.lered, what 
kind of eft-ate the trullees ouglit to have coiu'cycd 10 her, if Ihe 
had been living. 

Firjl, Whetiicr to Prifilla In tail, or to her for ilu. only/ 

If the conveying an citato tail would have aul we/cd the; ur- 
pofe of the teftator in his will, then this cafe nccil ; ot itave he-en 
varied from former cafes. 

But I am of opinion, the conveying an eftate tail i:e*c , ('uid 
have defeated the intention of the teftator. 

To be fare, where an eftate has l>eon granted or given by vill 
to A. for life, and to the heirs of the bod v of y/.*ui< h a devul* ]i«5 
been, by the Common law, united fo in the lint perfon, ;i> ;o 
convey to him an eftate tail; the fame conltructirui too ius nrr- 
vailcd with rcfpcil to truft eftates. 

But, in the prefent cafe, here areal! forts of tnifts, :i3ri)nsort. 
gage, fc'b k£fc. (j) but the latter part id" dit’ trult is merely lm*- 
cutory, to be carried into cxccntton after the pcrform-nT c fh.; 
antecedent trults 1 l!io-whole divcOtion thersfore fall-; lo’ca ibis 
court, and they are to direeb how iho p-irties an; to convov. 

'Phis court have taken much greater liberties in the conili uclioii 
of executory trufts, than where the trufts are acl uall/ c\c< utcii: 
as in the cafe of the Earl of Statnferd v.^'n j J:n iLL.i,: 
concerning Serjeant Maynard' wi.I, which c0 
ceptinns to the Mailer’s report, A'iu. tl.c njih, ly- 
tclblution alfirmcd in the houfc of Lords. l iiC L..;i of P,sf,;hr 

(j) Bjgffa'ju V. S/>:ncer, 2vo'.:~V. {i] i liiu. I'tt!, Ca.iiS. S, C. 


V. 
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lUaiRTsv. y. 2 fF»wf. 471. and Lord Glenereiy v. Bofvilkt Caf. in 

"****“• jVj. in I/ord Taiboe^ time, 3.(1): 

'I'litfe CAics Hicw that the court have taken a greater latitude; 
and the point which has governed them, has been the intention 
of the teftator. 

The words here in truft for Pnf/tUat for and during the term 
of her natural life, and fo as (lie alone, (s’r. have no doubt fome 
meaning ; and there is a particularity in the expreflion, becaufc 
he has given plainly and exprefsly an eilate tail to his other 
daughters in ditFcrent parts of his edates, but I do not think 
that this alone would have been fuflicient. 

Things mull not only he confident in executory truds, accord¬ 
ing to the intention of the tedator, but mud be done according 
to the form and method of conveyancing : now I do not kne^nr 
f ^09 J any indance, where an edate for life conveyed by deed or will 
to the wife, for her feparate ufc, has been condrued an cdalc 
tail in the wife; if the tedator had intended an edate tail, he 
would have done it by way of remainder. 

Some drefs has been laid upon the word thernvithy as if it re¬ 
lated to the lad antecedent, the rents and profits, but it may be 
taken in a large fenfe, and refer to the whole fourth part. 

If-the wife had l>een intitled to an edate tail, I do .not fee but 
die hufband mud have been tenant by the curtefy. 

It is faid this is an executory trud, and nothing to be conveye<l 
till all the other precedent truds were executed, and confequently 
the edate continued in the trudccs, and there was no feifin in 
the hulband and wife. 


Incafeofarr-.il- But it has been held in a cafe of a truft-edate for payment 
went ordebes, dcbts, an<l in the cafe of an equity of redemption, that a 
or in thr cjfe ofhufbaiid may be tenant by the curtefy ( 2 )\ for in the cafe of a 
an equity ot re- payment of debts, it is only a chattel intered in the 

taS^maybeate trudecs(3), and the fird taker has a freehold over. 

Hint by die cur- 

tefy of an citne d(vif:d to the wife, for her feparate ufe. 


Where a truft is If, therefore, a trud-edatc is not fuch a one as is fuffic^ent to 
^'c^cd’into'*^®*’ hudiand of his tenancy by the curtefy. The next 
esecutionby this quedion will be. Whether the devife to the wife for her fepa- 
court, they will yatg ufe, Will bar him.? 1 am of opinion it will not, becaufe 
^ere is a fort of a feifin in the wife (4). 

notwithftanding ^ 

they txegndkind, to be made according to the rule of Common law. 

• I 

My Lord Coke fays, tliat to make a tenancy by the curtefy, 
there ought to be a right in the hufband inchoate in the life of 
the wife} but he does not fay, that he fhould be feifed of the 
rents and profits.' 


(1) See alfo Lemard v. Earl of Sujftn^ 
a rent. 52$. Bag/bavi v. Spencer^ paji. 
2 vol. 846, 570, 577. Bq/kervilie v, 
Befiervilley poft. z vol. 479. Read v. 
SntUt pofi. a vol. 648. 


(*) See Cajborne v. Inglis, ante, 603. • 

(3) Fide Tredd v. Downes, pofi. 2 voL 
304. 

(4) See Htark v. Gree» 6 ani, taS, 

3 vol, 716. ^ 

Therefore 



Cenant t; t6e Curtr!^. 


609 


Therefore I think, if this had been an cftate tall, he would 
have been iiitltled to be tenant by the curtefy, notwithftandiiig 
this court, by their authority, might have prevented the hufband 
from intermeddling with the rents and piolits during the life of 
the wife. 

But,, upon the whole, I am of opinion the wife could not 
take an eftate in tail, but took an cdatc for life only; and 
the grounds of thofc cafes which have been mentioned, do not 
arife from the court's making a different conftruflioa 
upon a trad:, than upon a legal eftate, but that fomc cir> 
cumftance in the will has induced the court to mstke a narrower 
conftrudion. 

Therefore, as it is plainly the intention of the teflator, that 
the huiband Ihould have no manner of benefit from the eftate, 
either in the life-time of the wife, or after her dcceafe, (for 
immediately upon the death of the wife, it is conveyed in truft 
to the heirs of her body for ever), the hufband of confequence 
is abfolutely excluded, for a tenancy by the curtefy depends 
abfolutely upon an eftate tail. 

As this is my determination on the conftruflioii of Sir 
Thomas Sandp's will, the eftate mull be coTivcycd to Mr. Ri¬ 
chard SafiJys, the eldcft fon of Prifr'dln^ and the heirs of his 
body, with remainder to the fccond fon and the heirs of his 
body (i), and not according to the cuftom of gavelkind, becaufe, 
agreeable to the opinion I have now given, it muft go accord¬ 
ing to the rule of Common law, being not a truft executed, 
but executory, and to be carried into execution by this 
court. 


R'IBMTI v. 
Dixwcll. 
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(1) Lih. B. 1738. fol. 119. 


CAP. CXVIII. 

€(tDe^. 


(A) Of a Modus, 

Clifton V. Orchard, clerk. January the 

aSih, 1737. 

T here having been two vcrdifls in this cafe in favour * 77 * 
of the plaintiff in equity, the rmdus was now eftablifhed by*thit to 
with the cofts at law, but none were given with regard to the try a unJut, 
proceedings inequity, for Lord Chancellor faid, the fuitin this 11 * 5 “**! 
court was merely for the fccurity of the plaintiff^ and to prevent 
any farther impeaqlimcnt of his right to an exemption from the plaintiff inUtied 

to hU coft« at 

, law only and not in equity. 


payment 



CtlfTOM 

OkeiiARit. 


c 3 


«9 the i8th| 
1717 - 


Cafe 278. 


payment of tithes in fpecie, and that tins was like the cafe of a 
bill brought to perpetuate the tcllimony of witnclies, wherein 
colts are ncVer given againft the defendant: That the plaintiff 
might h«vc applied for a prohibition, and if he had fucceeded 
therein at law, he would have had his cofts, and he ought to 
have the fame advantage witli regard to the proceedings at law 
dire£fed by this court, but that there was no pretence for any 
other cofts (i). 

His Lotth'bip decreed the tnodiu to be eftablifhed, and ordered 
the defendant to pay cofts to the plaintiff, iti refpeft to the pro¬ 
ceedings at l^w, to be taxed ; but as to cofts in equity, relating 
to the modttffes^ his Lcrdjhip did not think fit to award any to 
paid by either of the faid parties (2). 

(1) See Anon^ptjft a voi. 14. (2) Reg. Lih. A. 1737. fol. 207. 


CAP CXIX. 


Crane atin ^crcDnntif^e. 


Powelly fenior and junior, 


Elizabeth Monnievy Widow, and Executrix o 
Momtiery ■ —— » ■ —— 



Plaintiffs. 

Defendant. 


T H E plaintiffs, who were partners, the 3d of Aprils 1731, 
received a bill of exchange from Charles Newburgh, then 
dated and drawn on John Monnier for 50 /. to the plaiiitifts or 
order, thirty days after date, indorfed by the plaintiffs, and 
negotiated by 'fevcral perfons; on the 15 th of April it came 
into the cuftody of Lavington and Paul of Exetery merchants, 
who font up to Monnier the bill of exchange } lie received it, 
and kept it ten days before the fame became due, without 
making any objedl:ion, and, whilft he had it in his hands, wrote 
on tlic left fide of the top hereof, N**. 84. and at the bottom 
the 6th of May, which the plaintiffs charged' were the private 
mark or number of bills by him accepted, and intended to 
be paid, and upon the 6th of Mayy the time when payable, 
Monniery on that day, fent it back to Lavington and Pauly 
and refufed to accept it, or allow it as fo much received by 
him on their account} whereupon Lavington and Paul demand¬ 
ed and received the 50 /. of ^e plaintiffs^ who can have no 
fatIsfa£lion againft Newburghy he having become a bankrupt 
and infolvent, before the return of the bill. 

The bill is therefore brought for 50 /. with intereft due 
thereon: Monnier died after putting in his anfwer, and the 
caufe has been revived againft his executrix. 

It was admitted, that Newburgh acquainted Monnier by let¬ 
ter of his having drawn the 50/. biU| and deftring him to 

accept 
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accept and paf t'ne faijic; to which JlUnfaer, on the 13th of ^'^.*‘*** 
Aprilj wrote a letter in anfwcr, that the 50/. billJbould be duly "***•*»• 
honsured, and placed to his debt. 

It was infiftcd for the pluimifFs, that if Mounter had not 
intended to accept and pay the bill, he ihould, according to 
the caftom of merchants, have returned the fame immediately 
to Lavington and Paul, whereby the plaintiffs might have got 
the 50/. ixomNewbtirghf who was then, andfeveral days af¬ 
ter, in good credit, and particularly in fuch credit with the 
defendant, that, after the plaintiff’s bill came to his hands, 

Newburgh drew another bill of exchange on him fo;; 18/. three 
days after date, which was duly paid. 

Mr, Pazekerlyf who was counfel for the ilefcndant, in- 
fiiled, that the fuit here ought not to be procecl|cd upon any 
further, but ihould go off to a trial at law, as it is a mere legal 
queftion. 

Lord Chancellcr: If Afonnler l\s.d been living, I ihould have courtre- 


becn of opinion, that the bill ought to have been difmiffed ; fain bills where 
but now he is dead, and the fuit is revived againff his executrix, 
notwithftanding it is a legal f|«t.nion, tlie plaintiffs may bring judge up.'n the 
their bill, and by praying fit isl'.u'l ion out otaffets, and a'difeo-» 
•very of ailets, it is made a call-, of which this court takes cog- 
nizance, any if they retain bill.-;, where it is a legal demand, they 
muff judge upon the f.i^ls relating to the legal demand, and, 
unlefs tholb fa£h are doubtful, will nut difmils the bill, and turn 


it over to a trial at law. 


Mr. Fazaherly then, upon the merits alledged, that John Idcti- 
w/irkept the 50/. bill rill the 6tlj of M.-y., merely in expeeVa- 
tion of receiving money or ctibels from Newburgh to anfwcr 
it, an<l that, in receiving it liom indorfees, he entered it id 
his bill book, as he conftantly did all bills he received, W’hc- 
thcr good or bad, and that it was then entered at or againi*: 

84, and therefore w'roto that figure on tlic top of it, and 
that it ilid not denote the number of bills accepted or entered . 
to be paid by him, and that writing the 6 fh cf May denoted 
the day the defendant returned the hill, that Ne^i'burgh not 
remitting any effefis to anfw'cr it, he returned it to Lrvinglcn 
andPrtw/; that, at the time of drawing the bill, ALuftier had 
not, nor hath fince had, any tffbdfs of Newbuvgh\ in his 
hands; that when returned the bill to Laeington anil 

Pnul^ he wrote to them as follows; Ton remitted me Newburgli’x 
billf which 1 do not pas for rea/jn:, therefore pleafe to credit n:e^ 
and note ^o\. the fame being due to-day^ and let the indorfees re- 
imi'urfeyou. And therefore, upon all other circumffanecs, this 
is not fuch an acceptance as will make Motmier liable to pay 
it. 


Lord Chancellor: The principal quellion is, Whether this 
a faflici'*nt acceptance to charge the detendant, and if there 
was any doubt of it as to the fad, or whether in law, what 
has been done amounts to an acccptaucc, it might ftill be ne- 
. Vot. I. S 3 cefl^ary 
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Crude and iiNrcdondf^. 


«* ceflfarv to fend the parties to a trial at law, but I think there is 
no doubt of either.^ 

IfiperfonoB MonnUr^ when the bill was fent to him, received it, entred 
whom a bill oi' it in Hts book, as his courfe of trade is proved to have been, 
"awiTfa^'ina under a particular number, and wrote that number under the 
‘ letter to Vauw-bill i now it has been faid to be the cuilom of merchants, that 
9f,u^ubt if a man underwrites any thing, let it be what it will, that it 

to an acceptance j but .if there was no more than 
air, this Man ae> this in the cafe, I fhould think it of little avail to charge the 
*^’Trnakc*him bccaufe that matter has been fully explained; but 

liaWcTfor * ?»- determines me arc Motmiet^s letters , by which it ajipears 
roi *Kcptaiice very clearly that he has accepted of it, in one he particularly 

50/. bill, aiul fays it fliall be duly honoured, 
determined in t and placed to the drawer’s debt} nor is there in his letters to 
cafe made fiw the or the indorfccs, onc cxprcflion that Ihcws thcleaft 

ct^fKin?. fufpicionofiVm^rrr^A's credit. 

Bei^ in the * 

time of Lord Hariwttktt Ch. Juft. 


£ 612 3 ^ ^ doubt, blit an acceptance may be 

by letter, and has been fo determined (i); there hare been quef* 
tions too, whether a parol acceptance could be good? Lord 
Chief Jullicc Eyre held It might. Lord Ruymtnd held the con¬ 
trary i and there was a like point before me at Njf prius^ in 
the caufe of Lumley and Palmer (2), and I had a cafe made of it 
for the opinion of the court of King’s Bench, where it was 
feveral times argued, and at lafl: folcmuly determined, that fuch 
acceptance is good, much more then mull an acceptance by let¬ 
ter be good* 

Thepsyesofa As to the plaintiff’s being intitlcd to intcred, Iwasatfirft 
note intitie.1 to doubtful whether he could demai^d any*, but on reading the 
Intereft againft {^atutc of the 3d and 4th of Queen y/M/zr, chap, fee, I think 
tbo’^'^proteft, proteit for that is made ne- 

Ibrniithe da- ccflary by the a£f, it being requifite only to huitle a payee to 

* drawer, but docs not mention 

cafe It the in- of a bill of exchange; and all the damage, tlierefore, that can 
ttnft. be had in fuch a cafe is the intered. 

Lord Chancellor decreed the defendant to pay to the plaintiffs 
riie fum of 50/. together with intered for* the fame from tlie* 
time of filing the original bill, at the rate of 4 /. per cent, and 
further ordered, that fhe lliould alfo pay to the plaintiffs' their 
cods of this fuit, from die time of filing of the bill of revivor, to 
be'taxed(3}. 

• * (0 See Wilkinjbnv. LaHoidgCf 1 Stra, (a) a Stra. 100. S. C. 

648. alfo Mefta r. Umt, Deug. zgj. (3) Rfg. Hi, B. 1730, fol. 332. 
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Cruff (inU €ru(feei»* 

(A) ABs tf the T^rufltesJheJl dtfeat the Trujlf or it a Breach 
of Truft tn thim, 

(B) Of Refultiag Ttuftt and Trtifi by ItnplktUtw, 

(C) OfTrufs to attend the Inheritance* 

(D) Trtifteu how to account^ and what Allowance to have. 


(A) iFbat A 3 s of the Trujltes /hall dfeat thi Tnijlf or be a Breath 

of Truji tn them* 


Trinity Term, 1737. 

Symance v. Tattam. 

A Bill was brought to compel truftees to join in a faleiCaie 279. 

which would deftroy the contingent remainders, and 
likcwtfc the ufes in a fetclenient made before marriage; the 
limitations were to the hulband for 99 years, if he fo long live, 
to tlie wife for he^Jife, remainder to truftees to preferve con* L ^>4 1 
tingent remaindets, remainder to the heirk begotten o ^ the 
body of the wife, remainder to the heirs of the hulband; and 
the iirft declaration under it was that it was the intention of 
tlie fettlement to make a provifion for the children of the tazra 
riage, and a covenant on the part of the hulband that he will 
not bar the eftatetail to the wife, but will preferve the ufes before 
limited and appointed. 

Lord Chancellor t There are many cafes in which the courtwill 
will compel the truftees to join in fuch conveyance as will m • 

deftroy contingent remainders, but thgi it muft be in fome &te, whidi will 
meafurc to anfwer the ufes originally intended by die fettle 
ment: and has been ufually done in the cafe of old fettlements 
only, as in Wiamnglon v. Foley but 1 believe no inftance, all the iifei is a 
. where feuk- 

arcfiiihrota 

breach of truft, in jotninr t» deftroy contingent rendnden, whether the fintlemeat he rdunttsjr, 
ibr a valuable conJideathm, or by will (i). 


* 1 Umt. S3b. Tbeitf in a niariage-fettlement, the huibapd wai made tenant ibr 
99 yean, s he lb long lived, remainder to trufteei during the life of the hulband to 

piclsnre 

(1) Ses WttJUmfe v Hofitmtfojl. 3 vol. aa. 

S a a 
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wKere they have compelled fuch tniftees to join witlt .the 
ther termor for 99 years, and the fon to fell the cllate. 

The old notion was, that thcfe truftecs were only honorary; 
but this has been varied fince, for in the cafe of Pigot v. Pigei^ 
Lord Harceurt was of a different opinion, and in Marvell v. 
Manfell, 2 Wms, 6to. Lord Chancellor King, ajfjled by Lord 
Chief JuJlict Raymond and Lord Chief Baron Reynolds, vias of 
opinion^ that trujlees far fupporting contingent retnaindersy joining to 
dejlroy them, were guilty of a breach of trujly and that there was no 
divtrftyy whether the Jett lenient be voluntary y or for a valuable con- 
fideratioHy or*by will only. But tlte reafon of Aofe cafes turned 
upon what the court fbould do, after truflees had actually de- 
ftroyed the remainders; here the cafe is different, for the appli> 
cation to the court is to compel the truflees to do an a£l which 
would deftroy the remainders. 

There is another dilliculty befules, which is, the hufband’s 
aflually covenanting in the fettlcmcnt, that he will not bar 
the eftate tail to the wife, but preferve the ufes before limited, 
and even though the huiband were dead, the wife could not do 
any a£l by which fhc could bar the eftate tail, notwlthftand- 
ing the truftces fliould confent to join wltli her; for flie is ab- 
folutely reftrained from barring it by the nth of Hen. 7. 
ch. 20. 

If it had been an application only to deftroy the contingent 
remainders, I fhould have taken more time to confidcr; but 
here it would overturn all the ufes of a marriage fettlement, 
which would be afluming too much power, and would be 
making a decree to compel a breach o£ tlie hufhand’s own 
covenant. 

The biU was difmilTcd. 


prefrm contingent remainiien, tSe. remainder to the ftrft, &r. font of that roar* 
tiagein tail male faccciliTcly } a fon was .born, and of age, the wife dead, the loa 
being in treaty for a mairlagt, which appeared to be a beneficial one for the family; 
J.ord Chancellor Parker dttreed the truftec fiioald join with ^ father and fun in 
barring this, and roaking a new fettleroent. 

f " If any Mwman which (hall hereafter have any eftate in or for term of 

life or in tail, jointly with her bufband, or only to herfelf, or to hi-r ufe, in any 
manors, lands, (Se. of the inheritance, (St. of her huiband, and Ih^ll hereattcr 
“ being foie, or with any other aftcr-tajern huiband, difcontiubc, alien, ox 
** fufter a recovery of the fame, fuch recovery, difcontiuttance, alienation, 

** fttall be utterly void and of uonc efteft.” 
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Eafter Term* 1738. 


Jvie V. Ivie. 


Vide title Devlfe^ under the Divifim, What Words pafs an 

Eflate Tail, 


jfnne Thayer^ Widow and Executrix of *fohn ) j,, , 

£% teafed, - ■' I'®*®'® 


Fthnary tlit 
9lh, 1739, 


Jane GoiM^ Widow and Executrix of Nathaniel 
Gouldy Efq; deceafed* who was Executor of 
Humphrey Thayer^ Efq; dcccafed* and Stephen 
ColUnSf - —— ■ 


^Defendants. 


T he cafe arofe upon the fettlcmcnt made after the mar- Cafe 280. 

oi Anne CoUinSi now the plaintlfF TXrtjffr, with s.C. cited 
John Thayer^ the chief intent of which was to fccurc two fevc- » 4 S* 

ral fums of loco/. one to be advanced by the intended huf-jjy fettlcmcnt 
band, and the other by Mr. Collins^ the father of the iwfow mamagt 

nlaintiff irwM agreed, 

puintur. tUataoco/. in 

the bands of a 

traftee, ihould i-c laid ont in dand, to the ufe of the hatband for life, then to the wife for life for her 
jointure, and t'lthe children equally; and in cife the hulband died without iil'uc, to the wife in fee ; 
and if he lurvivd, to him in fee. The liulband and wife being neceflitou;, the truftcc paid them 600/. 
on arcicafe, and their joint bond of indemnity, ami afterward> 400/. more on the like bond, and a 
new agreement that the remaining 1000 /. ihould be laid out in the purchafe of an annuity, for the fe- 
paratc ufe of the wife during the coverture, and in tee in cafe of furvivoiihip. The truftce afterwards 
paid the huibind this toool. likewitc; he is dead without iil'uc, and left the wife dcifitute. Bill 
brought a^ iliilf the reprefentative of the ti'ulleefor ihi. breach of truil inliim, a.i. to be paid what ihould 
be due to the wife tor the 3000/. out of his perfonal eifatc. 

In March 173S, the Maficr tf the RclU decreed, that the wife ihould be paid what ihould be remain¬ 
ing due to her for die 2000 /. .uid inCareft out of the trullcc’s perfonal eSa..: in a courfe of ad- 
ininilfrat'on. 

Upon appeal to LorJ Chaucelhr, he recommended it to the parties, from hardihip’on one fide, and 
dangerous confcqucncc on the ociicr, to find out a third way of moderating the aifair. 

The agreemeiir afterwards of die executrix of the truifee to pay the wife of the ceJuiyMt truft m 
annuity of looL quirtcily, during her life, free ot taxes from Lady-day 1737, and the cufts of tbo 
fuik was made an order of die court. 


Mr. Thayer's loool, was a Aim he was intitled to under the 
trulls of a term; ]slr, QilUns's 1000/^ was paid in. By the 
fettlcmentit was agreed that the aooo/. which was placed in the 
liands of Humphrey Thayer^ one of the trudees, and brother of 
the hufband, Ihould be laid out by him, and the defendant 
Stephen Colliusy the other truftee, and uncle of the plaintiff, in 
the piirchafe of lands, to the ufe of the hulband fur life, then 
to the wife for life for her 'jointure, in bar of dower, and to 
the children of the marriage, lhare and (hare alike; and in 
cafe of the hulband’s dying without iffuc, to the wife in fee} [ 6 i 6 ] 
and if he Airvived the wife, to him in fee, with the common 
' appointment of paying the intcrcll of the 2000 /. to the huf¬ 
band, till it was inveded in lands. 
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Some time after the marriagei the huihand and wife jpined in 
an application to the xx\^J^ati Humphrey ‘ 1 ‘hayerf to raifc the money 
to ainil them in their neceflities, and upon his paying them 600/. 
they both gave him a releafe for fo much, and likewife a joint 
bond to indemnify him; and upon receiving 400/. more from 
him afterwards, another bond of the like nature. The hulband 
and wife came to a new agreement, that the remaining xooo /. 
ihould be laid out in the purchafe of an 'annuity, which iliould 
be for the foie and feparate ufe of the wife during the coverture, 
and in fee in cafe of furvivorlhip; the huiband afterwards found 
means to pfevail upon Humphry Thayer to pay him this 1000/. 
likewife (i). Thchufl3and died without illue, and left the plain- 
tiiF deiUtute, there being no alTets. 

The bill was brought againit the reprefentative of Humphry 
Thayer^ for this breach of trull in him, and to be paid what 
ihould be due to the plaintiff for the faid 200c/. out of his per- 
fonal eflate. 

The taufe was firft heard in March 1738, before Sir JoJeph 
Jeiyll, who referred it to a Mafter to fee what was due to the 
plaintiff for the 2000/. placed in the hands of Humphry Thayer, 
** by virtue of the plaintiff's marriage fettlcmcnt, and to take 
** an account of the afl'ets of John Thayei-y come to the hands of 
** his widow, and what (Iiould appear to have come to her hands, 
“ after payment of debts of a fuperior nature, was to go in dimU 
** nuticn of what Ihould be found due to the plaintiff for the 
<• 200c /. and interefi, and to take an account alfo of the per- 
fonal ■ date of Humphrey Thayer come to the hands of the de- 
* ** fundant Jam Gculd, or of Nathaniel Gculd, her late hufband,. 
** and the plaintiff was to be paid what Jbottld be remaining due to 
** her for the faid 2000!. and interejl, out of the faid Humphrey 
“ Thayer’j ptrfnal eftale m » courjt of adminiJlrathnT (2;. 

The defendant Gould appealed from this decree, and on the 
24th oi Novembery 1739, it came on before Lord (Jmncellor^ 

' For the plaintiff was cited Mary Portington*& cafe, lo Co, 
Rep. 42. b, wiiere it is laid down, ** That no feme covert fhall 
** be barred by her cunfeifion of her inheritance or freehold, but 
*' wlien fhe is examined by due courfe of law; and that is the 
“ caufe, that if the hufband and wife acknowledge a flatute or 
*' recognizance, it is void as to the wife, although fhe furvives 
** her hufband} fo If the hufband and wife acknowledge a deed to 
be enrolled, and it is enrolled, it is void as to the wife ; and the 
** reafon is, ^caufe no fuch writ is depending againfl the hul- 
** band and w'ife, upon which the wife may by law be exainin* 
ed.” From hence they argued, that no a£l, in which the plain¬ 
tiff joined with her hufband, could make any alteration in the ufes 
of the fettlement, and that as money to be laid out in land U 
eonfidered as land, fhe is intitled, notwithflanding her releafe, 
to have it conveyed to her in fee. The 7 th of Edward 4* 
14. ManfelN, Mdnfell, 2 bFms, 6 \o» Palmer v* Trevetf 


Stephen CoSins the other trufiee 
^as, not privy to any of tbefe tranfac* 
tioi^. 


(i) Reg. LUkB, 173^8. fol. 231* 

r 
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l V'ern, i 6 i*. Rutland v. M^inteux^ a Vtrn* 64* were alfo cited, Tmat« «. 
and it was infided by the plaintiff's counfel, that the cafe of , 

Bakery. Childf a Vern, 61. is no authority for the defendant, 
becaufe falfely reported} for though it is laid there the court 
was of opinion, “ Where a feme covert agrees to join with 
** herhuiband in making a .furrender, or levying a fine, and he 
** dies before it is done, equity will compel her to perform the 
** agreement yet it was in JnSl tie mere than a recommendation 
by the court (jtbe parties being prefent and eonfenting) to Serjeant 
Rawlinfon, to make an end of the affair between the paiiies by 
his private awards which was to be final (i). And what makes 
it Hill a ftronger cafe againft Humphry Thayer is, that the co- 
truffee Stephen Col/inSt though the plaintiff’s own uncle, was 
intirely unacquainted with any of thefe tranfa£tion$, and not 
trufted for fear he Ihould refufe his confent to tins iniquitous 
fcheme. 

'J'hc Attorney General for the defendants infifled, this was not 
an intercd in land, becaufe no fine could be levied upon it 
while it continued in money, and that being perfonal, her con- 
tra£t with her hulband would bind her, though a feme covert, 
and cited the cafe of ThetAalds v. Duffoy^ Mod, Caf. in Law and 
Jiquityf 2d part^ loi. where it was laid down tliat the contract 
of a feme covert, where it was with the confent of her friends, 
w'as good. He alfo cited the cafe of the Countefs of Portland 
V. Progers^ 2 Vern. 104, 

Lord Chancellor: I forefee great hardlhip on the one fide, 
and dangerous confcqucnccs on the other, and have very great 
doubts with myfclF what decree I flinlt make; and there¬ 
fore recommend it to die parties, as it is a cafe of confidcr- 
ab!e difficulty, to find out a third way of moderating this 
affair (a). 

As an annuity was originally intended to be purchafed for the 
wife in the life-time of the hulband, by way of compenfauon 
for the truffees paying in of the money, fome mediod may be 
contrived to make that effeflual *, and therefore let the caufe t>e 
adjourned till the firit day of rchearings, to give the parties an 
opportunity of fettling it among themfeives. 

The caufe ftanding in die paper to-day, and the plaintiff’s 
counfel alledglng that the parties had come to an agreement in 
writing, figned by the plaintiff' and defendant, and praying that 
the fame might be made an order of cdUrt, and a counfel for de¬ 
fendant eonfenting ; 

His Lordjbip ordered the agreement to be made an order of 
the court, and, putfuant thereto, decreed the defendant Jane 
Gouldy out of the eftate of Humphrey Thayert to pay to the 
phitAiS Anne Thayer an annuity of 100/. payable quarterly, 
free of taxes, during her life, and that (he fhould alfo forthwith 
pay to her the arrears of the faid annuity, from Lady-day 1737, 

(i) Stt Hodjy. Lun, iRott. Ab*VJlc (x) Stt Saiiib v. Fraicbf tejl. ol. 
Vaaiel v. Adorns^ Amb. 495, 497, 498. 243. 246. 
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^ATt« «; and that (he (hould likcwife pay the plaintiff the cod? of this 
r’"- fuit (i). 

(i) Rfg.Lib.B, 1739. fol. 152. 


(B) Of RefuUiiig TrufSi and Trufs by hr.pllcation. 


Trinity Vacation, 1737. 

Taylor v. Taylor, 

Vide title Evidence^ WitneffeSt and Prerf under the Divrficn, 
Where Parol or Collateral Elvuletfe wi 7 /, or •wilt nsty he ad’ 
witud to explaifiy confirm^ or contratlidl what appears on the 
Face of a Deed or Will, 

Vide title Copyhold, 


ftirutry the 
9th, 1738. 

Cafe 281. 

Jt. S’ incum¬ 
bent of the rec¬ 
tory off • devife* 
hh (n-rpetual ad- 
vowl'on, dona¬ 
tion and patron¬ 
age of.hr parifli 
church o.^f. 
and all ghbe 
landr, probes, 
and appuitc- 
jiancck ro chc 
fame belonging, 
to G. S’ Willing 
and dehring her 
to fell and dif- 
pofe of the fame 
to £rM college,' 
and on tbeir 
rcfufal, to TW- 
«i{y college, 
Oxford, and on 
the refufal of 
both ihefe fo- 
cietiei, to any. 
of the cciIlLgcs 
In Oxford or 
Cambtidi*, who 
vnll be tne 
befl potchafer. 
There is in thii 
cafe no rrfuiiing 
beneficial in:«rc,l 


R 


Hill V. The Bi/hep f London, Smith, and Others (i). 

IC HA RD Smith, incumbent of the rc£lory of Bujhepf 
in the county of Hertford, by his will dated the iftof 0 ^?e- 
ber 1713, devifcti in thefe words : As for my worldly goods 
with which it hath pleafed God to blcfs me, after my debts 
paid and funeral expences difeharged, I difpofe thereof as 
** follows; Firf, I give, devife and bequeath my perpetual 
“ advowfon, donation, and patronage of the parifh church of 
“ Bufjcy, in the county tjf Hertford, and all glebe lands, pro- 
“ fits and appurtenances to the fame belonging unto my 
“ honoured rnothcr-in-’.aw, Mrs. Grace Smith, willing anti dc- 
‘‘ firing her to fell and difpofe of the faid perpetual advo^yfon 
“ and patronage, w'itli the appurtenances, as fi.on as fljc conve- 
“ nicntly ami lawfully may fell and difpofe thereof, to the 
** fellov^rs of Etoit college in the county of Buckingham, and their 
“ fucccllbrs, or to tlie fellows of Trinity college in Oxford, where 
“ I had my education} the fellows of Eton college to have the 
“ firft offer, if they will agree to purchafe it; and upon their 
** refufid or difagreemdnt, to be fold to the fellows of Trinity 
‘‘ college in Oxford and their fucceffors, if they will agree to 
“ purchafe it; and upon the refufal or difagreement of both 
” thefe focieties, for the purchafing of the faid perpetual ad- 
** vowfon, w'ifh the appurtenants thereof, to be fold to the 
** fellows and fociety of any one of the colleges in Oxford or 

of the advov fon ef B. to the hein at hw of the teftator, but a devife of the 
' therein to C. Smith, with an injunction only to fell to particular focieties. 

(1) Reg’Lib’A, Ijit. fol. 609. 


‘ ” Cambridge^ 
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** CambrUget who wiU be the heft purchafer. //«»» I give 
*' and bequeath all my freehold lands and tenements in the pa- 
** rilh of Oldenhatttt in the county of Hertford^ with the ap- 
** purtenaiKt'S, unto my faid mother-in-law, Mrs. Grace Smitht 
** and to her heirs and afligns for ever ; //m, 1 give to Thomas 
** Wood 20 s, and 20 /. to my coufm Mnr^ WickSf and all 
** the reft of my goods and chattels” (except a filver tankard, 
which 1 give to my coulin John Smith) “ I give and bequeath - ^ « 

“ unto my honoured mothtr-i 11-law, Mrs. Grace Smithy whom ^ ” ■* 

“ I make my foie cxccunix,” 

The plaintiiTs, the coufins and co-heirclTes at la)v of Richard 
Smith the teftator, prefented Cleave Greenlillf and Grace Smith 
prefented the «lefendant James Smith to the living of Bujhcy : 
the prefent bill therefute is brought in order that the bilhop 
of London may be injoiued from accepting James Smithy and 
that his Lordjlsip may grant inftitution to Cleave Greenhill ; the 
plamtilh' infilling that the teftator did not intend the prefent 
avoidance (hould go to Gt'ace Smith, but that ftic ought to be 
confideicd altogcihtr as a trufiec lor the heirs at law of Richard 
Smith, .Kid more cfpccially as to the. prefent avoidance: the 
defendant Grace Smith infilled on the other hand, that it is not 
" a trull, but an abfolute devife to her. 

On the arguing tliis quetlion the firft time, Lord Chancellor 
was of Opinion with tl’C piaintilTs, that it was a trull in the 
defendant to it ll the adv.iwion under the rcftriinions in the will, 
and ail'o for the payment of the debts of the teftator, and after 
thofe were paid, a refulting trull as to the furplus for the benefit 
of the heirs at law', and that the prefentation was in them as 
cejinique trnjls. 

But his I^w-djlnp a day or two after, doubting, he ordered tlie 
cafe to be fpokc to again, by one rounfcl of a fide, and then took 
time to give his opinion, and on the 19th of Augujl, 1739, g ive 
judgment. • 

The general quefiion on this devife i.s, Whether there be a 
refulling trull, or not ? On the firft hearing I inclined to think, LcdewfcJ 
that there was, but I h.ave changed my opinion imircly: the f"»particute 
general rule, that where lands are devifed for a particular pur- P*jnf*l** 

. pofc, what remains after that particular purpofc is fatisncd, after thatyur- 
xefults f t), admits of fcveral exceptions (2). Jf J, S, devife pof*«fttisfied, 

« fercral exceptioiu* 

(1) As inll.inccs of x)\\& general rule, hin/onv.Tajflcr, ibhl. 589. Hi^cbtjmv, 
fee Randall v.Iiaokty, 3 l^eiu. 42$ • Free. Hammond, 3 Bn. Cba. R.y, 128. Spinks 
, Cbii. 16.1. S. C. Ciij^ of Landenv. Gar- y. Lewis, ^ Bre. Cba. Rrp. Sbe^arJ 

: ivay, 571. Hobart v. Suffolk, 2 v . Lord Hisrhoroagb, dmb. t 6 ^. Rohinfm 

f^ern. 644. 'Brifiol v. Hungciferd, 2 y, Taylor, AV/ljun. 44. 

Ftru. 645. Starkey v. Brooks, I P, W. (2) So Ceningham V. MeViJb, PreCm 
390. C uj'e y. Barley, 3 P. IF. 20. O&it. 31. Rogers v. Rogers, $P.fF.ig^, 

Stonibouff V. E.efyu, j P.kF.z^Z. Dig- Mallabar y. Mallaiar, Ca, temp, Tedb, 

hy y.Legard, 3 Cox's P. W. 22. Grave- 78. Durour v. MMeux, l Vcf. 320* 

US'- V. Halhm, Jmh. 643. Arnold v. Cook v. DuikenfUld, pft. 2 vol. 362. 

Cbaf'man, i Ftf, 108. A.kroyd v. ff'rigbt y. Rotv, t Bro. Cba. Rep. 6 u 

Smith,on, 1 Bra. Cba. Rep. 503. Lejlie Po^asn V. Lae^ ^lejbury, Amb, 68,. 

^ V, Devtnffire, z Bro. Cba, Rep. |88. ^s- 
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Tfaf *** ■^’ particular advantage of JEf* 

that advanta^ is the only pnrpofe to be ferved, according to the 
intent of the teftator, and to be fatisfied by the mete a£l of 
felling, let the money go where it will, yet there is no pre> 
cedent of a rcfulting truft in fuch a cafe: nor is there any 
warrant from the words or intent of the teftator to fay, this de> 
vife fevers the beneficial intereft, but is only an injunflion on the 
the devifee to enjoy the thing devifed in a particular maimer* If 
A, devifes lands to y» S. to fell for the bed price to B, or to leafe 
for three years, at fuch a fine, there is no refulting trull, fo that 
the devife line amounts to no more than this; the tcllator gives 
the advowfon to Grace Smithy but if fuch or fuch a college will 
buy it, then he lays an injun£lion upon her to fell, and there¬ 
fore Uiere arc twoobje£ls of the teilator's benevolence, Gtuce 


Smithy and the colleges. 

Where there is a refulting trnft, the heir at law, after the 
tiu^but*wJura particular purpofes arc fatisfied, may by bill compel the tiuftec 
themrentofthc to convcy to him, here he cannot} in all events the heir at 
*^'*'*^ *'* where the heir at law is intitlcd to a rc- 

•nd *d^n^ fulting ttafl, he may by bill compel the cilate to be fold out 

G. 6. to fell, and out ; here lie could not, if the colleges fhould rtfufc to buy. 

^*pp*K C'i*-ii‘«ftaticc diffirs the cafe from all the cafes put, the woid 

Of mjundion, is net made ulc of, and if Grace Smith is a triiltce, it mull 

tbwtreft. i,y coiiRruftion, and then the intent of the tcllator muft 

t *^20 J be chiefiy confidcred as a guide to that conftruflion} and though 
many other words will create a truft, yet that muft he where the 
intent of the tcllator is apparent, but here, wllluig and diftiiig?itc 


more properly words of injunction than truft (i j. 

The cafe of Randul v. Booleyy 1 Vent, 425. cited for the 
plaintilTs, is the common cafe of a fuiplus undirpofed of} fo 
Itkewifc in the cafe the City of Lot«La v. Garvoavy 2 l^ein. ;7l. 


no expre/s trnji uas dtclaredy and yet the devifees were in all events 
to be confidcicdas mere truftees, and in the cafe of II bait and 


the countefs of Sujolky a Virn, 644. the deviic was, upon the Unjls 
after mentioned. 

The <afe of Ceningham v. Mdujhy Tree, in Chan, 31. cited 
for the defendants, is a ftronger cafe agamft the heir at law, than 
the prefent, for there the words m tn^ were ufed, it king a dt- 
vife of lamh to hts cmifin A. and hts heirs in trujl to be foldfor pay¬ 
ment of hit debts and hgattesy and thefurplus held to be no refult- 
tng trtjlfor the km. In Regers v. Regers (a), June 1733, the 
words, I leave my wife foie heirefs and executrtxy amount to no 
more than dcvifing the leal and perfonal eftate , then come the 
word >, To fell and pay his debtsy and if this had been fulficient, 
to make her a truftce, it would have been fo upon that inaccu¬ 
rate expreftion, yet it was there held, ihe had the htnefiital in~ 
terefl in the eftate, and the court muft in all thofe cafes collet, 
if they can, the intent of the tcllator, from the patticular cir- 
cumftanccs of the cafe before them j in the cafe of Mallabar v. 


(t) See Hirdiag v, Gljiiy smts 
470. B. a. 


(a) 3 ?. 193. S. C. Ca. temp. 

Tsib, zse, S. C. 
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Maffahrt 5tli of May, 17351 there was a clear intent, that the 
whole ettate (hould be turned into money, and a truft exprefs- 
!y mentioned, and yet held by Lord Talht to be no refulting 
truft (r), 

No |[;cnera] rule is to be laid down, unlefs where a real eftate 
is deviled to be fold for payment of debts, and no more is faid, 
there it is clearly a refulting truft ; but if a particular reafon 
occurs, why the teftator ftiould intend a bene/tcial intereji to the 
devifec, there are no precedents to warrant me court to fay, it 
(hall nut be a bitiijicud xnttrtfi» 

As to the prefentation that happened by the death of the tef¬ 
tator, the heir at law cannot prefent, for die advowfon being de- 
vifed, it follows the devife, and cannot defeenda Vidt Holt and 
the bilhop of IVinchtJler in Lev. and as the heir cannot take by 
law, fo neither can he in equity, for the devife here takes eftefl 
inftantly, fo does the atmdanee, and it is a devife of the beneficial 
intcreft, accompanied with an injundlioii to fell to particular 
focietics, and no other truft; if fo, every thing elfe that is bene¬ 
ficial takes eftefl immediately in the devifee. 

Hit Lordjhip therefore declared, that there is no refulting truft 
of the advowfon of Bujbet for the heirs at law, and ordered that 
the plaintiffs’ bill, fo far as it fecks to have the beneftt of any re¬ 
fulting truft for the plaintiffs, the heirs at law of the teftator 
Richard Smith, In refpefl: of this advowfon, and of the prefen¬ 
tation in the avoidance that happened by the teftatur’s death, do 
(land difmiffed, and that the injunflion to reftrain the bifhopof 
London from accepting yames Smith, and granting inftitution to 
him of the redJory of Bujhey, do alfo ftand diffolvcd. 

But his Lordjhip declared, that the plaintiffs the heirs at law 
are intitled to the copyhold lands defeended to them, difincum- 
bered from a mortgage, which muft be paid put of the per- 
fonal eftate, and if not fuflicient, then out of the real eftate, 
charged by the will of the teftator with his debts. 


Httt «, 
The maiof at 
LoxsoM* 


Where « real 
cUateU devSfel 
to be Ibid for 
payment of 
debts, and m 
more find, AcM 
clearly it tea x 
Kfuldag tnifl. 

The devifee in 
this cafe, and 
not the heir at 
law, intitled ts 
prefent on the 
avoidance that 
iiappened by the 
death of the ttl- 
tator. 
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(1) Ca. tcmp.Tdb.y%. S. C. 


Hawkins v, Chapptl and Others. Nevmiw tho 

ytli, 173J.. 

in^IL LIA M Hawkins being patron and incumbent of Sh/t- Cafe 282. 
^ monjbury, by will dated the 5th df ivirr/nry 1734, j, m. 

all his lands in S. and the perpetual advowfon of S. t« Sir Wil- jevif*, the^r- 
liatn Chappel, &c. upon truft in the ftrft place to ptefent his fon petual advowiba 
William to this living, if he (hould be alive at the time of his 
deceafe, if not to fuch perfon as his W'fe (liould nominate, and to praf^ hia 

fen W. to thia 

living, and that after the church lhall neat after hii death be full ofin incambent, thence fell the ' 
perpetuity, and to apply the profit arifing from the file, drft for the payment of hia debta, and di« 
averplut he diftribuKa in thirda to hia daughtera} tlu trufteea prtfeuteil W. the fon, who died 
before the advowfon waa fold, leaving a dau^ccr an infant, who by her next friend brings her lull, 
infiftiug after debta and legacies paid, diert it a retuUing truft to ihe heir at law uf the teda.«rintlM 
advowfon. 

Hit LorJ/hip of opinion, the whole legal eftate is devtfed away, and no refulting truft Ibr fN 
heir at law. • 




. Biiwinirf T. 
CmjkvtMt, 
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AteomniMilxw, 
where an eftate 
itdeviCed ta 
tnifteei and 
dxir heirt, the 
whole is gone 
Iran the heir, 
hut in equity 
there may be a 
fcenefieial inter- 
eft remaining to 
'the heir apou 
the tmft. 


Aeertalnrute 
inequityf that 
where an eftatt 
ie charged with 
mincumbrancey 
•r payment of 
ciedirorsy and 
aAerfoch charge 
oitpaymcnr* the 
furplua is given 
o»er» the whole 
' property vefts in 
the refiduary le- 
' t^e. 


tentff antr cniife^ 

then lie goes on and faysi Tiat efter the church Jhalt next efter fujf 
death be full of an incumbent, then to fell the perpetuity of it, and 
afterfuch fale, to apply the profit arifingfrom it, in the fitfi place for 
the payment of his debts, and the overplus he dijlrihutes in thirds to 
his daughters, and to tlse dassghter that was of age, he gives an im- 
nudiate Jhare, and the proportion of tkefe under age he direils to be, 
placed oat in government fecuritiet', then comes this condition, that if 
arty, or tiilrer of the daughters die before the age of 21 y or marriage, 
their thirds to go to the fon, provided he executed a deed for the con¬ 
firmation of the wilt, and in cafe he Jhould refufe, the third or thirds 
fo lapfing, fhould go to the furviving daughter or daughters, 

I'he trullccs prefented IVilHam who died before the advqwfoa 
was fold, leaving a daughter an infant, that by her next friend 
brings this bill, as heir at law to the tellator, for an injundion 
toreftraiii the defciuluiUs the trullcei from prefentiug any other 
clerk to the living of Simmotidjhiry, than a perfon nominated 
by the plaintilF, upon a fuggeftion, that after the tcftatcr’s debts 
and legacies are paid, here is a trull refuhing to the heir at law 
In this advowfiM!, and tiiat die has the right to nondnatc. 

Lord Chath'dkr: Of ull the cafes that have borne any argu¬ 
ment for a rcfuliing truft, tliis feems to me to be the llrongcll 
again ft the heir at law. 

Firft quellion. Whether any refulting truft arifes out of the 
devife of this advowibn to the heir at law, or whether the 
ownerihip of it, or any fpark of right, is defeended to tlie heir 
at law? 

Secondly, Whether the ownerfliip is not in the daughters, by 
virtue of the devife under the will of the father ? 

It muft’be admitted, that at common law where an ellate is 
devifed to truftces and their heirs, the whole is gone from tlie 
heir j then the queftion w'ill be. Whether in equity there is any 
beneficial intereft remaining to the heir upon the truft of this 
advowfon ? '.md'that muft depend on the declaration of the truft 
by the will, whether the truft of the whole be declared, or 
whether any part be omitted ; and in my opinion tlie truft of 
the whole is plainly declared, if either of my daughters die before 
22, or marriage, the JJjare of her dying to be divided among the fur- 
vivors: an exprefs truft alfo, to fell tlic perpetjaity and divide tlic 
furplus among his daughters. 

This is a devife of the inheritance dearly to the daughters, 
fubje£l to the diarge of tlie debts, for nothing is more certain 
in equity than that (where an eftate is charged* with an incum¬ 
brance, or with the payment of creditors, and after fuch in¬ 
cumbrance or creditors are difeharged, the furplus w given over) 
the •whole property or ownerfliip of the eftate vefts in tlie d#- 
vifee, or reflduary legatee. 

In the prefent cafe too, the heir at law is abfutely dliinherit- 
cd, according to the intent of the teftator, which appears by his 
direflion, that the heir fliall confirm his will under the penalty 
of lofing the fmall contingent benefit in the furplus, and the true 
queftion is, Who is the real owner of the advowfon? Now, 
whoever has the truft, is in this court conitdcred*as having the . 

*. bene- 
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beaeficul intcreft, and therefore the ownerfliip of the eftate, Hawkw**. 

and that is the foundation of the cafe of Roper and Ratcliff } nor *^**''*^ 

did Lord Harcourt diftcr with Lord Macclesfield in this general 

ground of equity, but in the confequences of that principle, and 

how it would operarc upon tlie dilabling ftacute againfl: papifts, 

the 11 (sr 12 wiiu 3. f. 4. (a). 

^ \ • Cal. in Law»ii 4 

E,. ad part, 167 & iSi, and the New Abr. of Law, 3 vot. 79^ 


In the arguments, for the plaintid it is hiid, that though the 
debts or legacies fliould exhaud the u'hole ellate, yet an heir at 
law may come into a court of equity, and compeh truilees to 

« Me him the option of taking the eftate upon payment of the 
bts, ksfe. but the reafon of that is, becaufe the court docs not 
take into confideration, whether the ellate is exh.iuftcd, but the 
right of the heir to the equity of redemption of the eftate; nor 
do they give an elcQion arbitrarily, that a perfon {hall redeem or 
fubmit to the fale of an eftate, for the privilege is not founded 
upon the clcclion, but upon die property in and ownerfliip lie has 
of the eftate. 

If a man feifed of an advowfon be likcwifc incumbent of the 
living, and devifes the advowfon upon his dc.id>, die devifee 
’ will be intided to nominate. 

the (!cvlfw-e OR his death It intith 


The rijshtoftha 
heir to theeqat ■ 
ty of redcRip* 
tion of anetlac^ 
tho’ debts and 
legacies will etc* 
hauft the whole, 
is not founded 
upon hi, elec* 
tion-to redeem, 
or to fubmit to a 
file, but upon 
the owncriitip 
he has of the 
eilate. 

If ^.feifedof 
an advowfon be 
alfo incumb^n:,. 
and divill-s it, 
ed to Romiiute. 


But then it is objefted, that Sir William CLippil^ isle, are mere owncr- 
trurtces, and that they can do nothing -of thcmfclvcs, and fy ^/ithe advow! 
that fomebody muft nominate; why then (hould not the heir foo be in de¬ 
al law ? for this plain reafon, that if the ownerfliip and pro- vifces,thatthey, 
petty of the advowfon is in the daughters, all the reft is a con- *”la'w'fcouU*^ 
Icqucnce of it; for wherever there is a right given, to fay the heir nominate, is a 
is intitled, is to fay, that he hath a right to tlie fruit fallen, 
without having any right to die tree, or the foil in which it 

.ygrows. 

It has been faid Hkewife, that ns it is money, and a mcre.Nbrwiii itmdce 
perfonal intcreft, which is given to the daughters, that there- “"X difterec^c. 
fore there is a rcfulting truft for the heir at law j but whether a [h' all 

man has an advowfon in him as a perfonalty, or a realty, it will vo.vf.,:i in him 
•make no difference, for the right of prefcntatlon will equally 
belong to him. ^ 

Becaufe the daughters have the mone^ nrifing hy the falc, it 

• does not follow that they have nothing clfe given them ; for if 
giving them fo much money, gives them the beneficial intcreft 
in the advowfon, every thing ell'e, that is a coniVtjutnce of fuch 
intereft, will follow upon it j and therefore as die advowfon is 
the daughter’s property, the prefentation is a beneficial intcreft, 
and w'ifl likewife belong to them. 

It is objc£lcd too, that this intereft of the daughters is a 
contingency, and to arife »/i fnturos but I am clear of opinion, 
it is a veiled intcreft, for die produce of the money ariling by 
the fiile, is intended for a maintenance for the daughters who 

• are under age, though not payable, till they arrived at twenty- 
one, and this is nothing but a regulation and direction for die 

• managing 



$m ctiNKii. 

HAvnatvk managing of the eftate, till they come of age; and it hat 
CHAff«!.. held in a court of equity, to alter the coDftru£lion 

of a will. 

Trefteeipoft- But it is faid, the daughters take nothing till the fale, and 
f^ng, orac- here the avoidmee is before the fale, and that the delay of the 
SJ«f*efl4tta fsilc of advowfon, has made an alteration in 

SevUedtodum, the heir’s favour. 

«iU ouke n* 

iltentiaa ia faronr of the heir to the prejudice of tf/lMifte tru/lt. 

It never was allowe%l in this court, that truftees poilponing or 
accelerating % fale, ihould make any alteration in the intereft of 
the e^uique truji^ Waufe fuch an admifllon would be putting 
the power of truftees, by fraud or collufion to deftroy the whol^ 
intention of a teftator. 

It has been faid, that if the heir at law (hould nominate, it 
' would not injure the daughters, becaufe the advowfon may fell 
after the plinarty^ forafmuch as before, and fo it may, but 
ftill it might be told for lefs, and if the daughters dtfpofe of the 
prefentation, they muy for prudential reafnns infert an old life, 
and then it would certainly fell for more than if there was a 
young one; and therefore I (hail not aftiime to niyfelf a power 
' of giving away the right of the daughters, upon a. bare pof* 

I ^24 3 ftbility that the heir at law’s prefenting will nor turn to their 
difadvantage. 

I am therefore of opinion, that the legal and equitable eftate 
are devifed away by the will, and the ownerfhip in equity veiled 
in the cejluique trttps of the ftirplus, and that the nomination to 
the prefent avoidance follows fuch equitable ownerilnp of the 
advowfon. 

His Lord/hip therefore ordered the bill to ftand difmilTed, and 
the injunction upon the truftees to be dilTolved. 


MsrtkdiSMth, • 
175 *. 


Hopiins alias Dare v* Hephuis, 
Vide title Remainder, 


{C) Of *trufs to attend the Jnheriianee, 
Vide thle Creditor and Dehlor, 


(D) Truftees how to aceountf and what Allowances to haivf. 



VStUS 

Eailer Term, 1737. 

Jachfen v. yacifm. 

Vide title Maintenance for Children* 
Vtde title Fines and Recoveries* 

Vide title Evidence^ Witneffes^ and Proof, 


CAP. CXXI. ( Ca- 3 

Caoluntoc? Deeti. 

(A) rhe Efea thereof* 


After Hilary Term, 1736. 


Oxley V. Lee (i). 


T O RD Chancellor fald in this caufe, he did not remember 
that tliis court ever decreed a voluntary conveyance to be 
deliveted up to a purchafer, upon a valuable coniideration, un> 
lefs it appear:! there are fome circumilances of fraud, attend nt 
upon fuch conveyance (a): a cafe wak mentioned to be deter- 
juincd by the late Mafter of die Rolls, where a voluntary con 
^vcyaiu-e was decreed to be delivered up, diough no circum- 
ftance of fraud appeared. 




The court wdit 
not decree a vo. 
lunury comey- 
(o be de¬ 
livered up 80 
purchj/er, ott 
viluable cca- 
fider^tioii, un- 
le& obtaued by 
fr-ud. 


1* (1) lite the elder leafed the preniires 
in quedion to one Stevers, nho in con* 
fiderarion of the natural alle£tion he bore 
h» daughter the wire of Lee the younger, 
and in confideration of 5 s. paid by Lee 
the younger, afllgned over the leaie to 
him. This leaie was ajtir the matnagt 
affigned to a trullee in trnft for Lh the 
younger for life, remainder to his wife 
tor liTe, rein tinder 10 the ilTue of the 
mariiagc. The premifles were alfo fub- 
jed to a mortgage, con trailed for 


and abfolotely purchafed thefe premide* 
for a valuable coniideration and wiihetlB 
notice of the icttiemenc or mortgage. 
Detieedf that the truitee Ihould convey 
(he legal eiiate to the purchafer, that tba 
Jetthmtntpovhi bt, dtln tied up* and thac 
Lee the > ounger ihould pay off the mort¬ 
gage money. Reg. Lth, 1736. ibl. 
idd. 

(2) Sec Dot V. Routledgt, Covip, 705. 
iralkn V. Bwtoiutf ant$f 94, 




IMi; 


IhKnhr the Brnghun ». (i). 

5 th, 1739 . 

Cafe "84 T ORD Chaneslhr: The firft qucflion in this caufc tSf 

Whethor a will can have any effeft to revoke a voluntary 
4e*dke«*by» which was previoiis to it in time, and which is formal as 

perfbn, Ld lie- to the execution, but very informal as to the feveral pans of Jit. 
ver cjncL-lled, 

will not bs let aCde b; a fubfequtnt will (a). 


The cafe ^liich has been cited before Lord Maeelesfieldg of 
Naldred and GiV^nm, i IVnu, is not applicable to every 
cafe, but was dependant upon particular circumdances: 
“ There an old woman had executed a voluntary deed, which 
** (he kept by her, her nephew furreptitiouHy got a copy of this 
** deed, the old woman afterwards deftroyed the original: it 
** was heard fird |it the Rolls, when the late Madcr decreed, 
** that as die original was lod, the copy (hould fupply the 
** place of it, and be effeftual for the purpofe intended by iti 
an appeal to Lord Macclesjteldg and he reverfed the decree, 
“ for he faid he would not edablifh a copy furrcptitioully ob- 
** tained, but left the party to his remedy at law, and that the 
keeping the deed by her, implied an intention of reVoking.*' 


(1) A confidcrablc real efiate was fet¬ 
tled on E. Btughtm for life, remainder to 
his ifiue male, remainder to himfelf in 
fee, charged with a rent charge to his 
wife fur life, and with terms for railing 
portions for younger children. E.Bougb- 
ren haying ifTue five daughters and no 
(bns, and being poflelTed of a cotifidera- 
ble perfonal cltare, made an indrument 
‘ dated 15th \t\ Fil/mary 1733, nn'ihefe 
words, “ Whereas 1 have heretofore by 
** fevSral letters promtied a certain gen- 
*« tlcinan 3000/. down with my daogh- 
**.XcrAnua, and my eftate at my death 
•* if he ihould change his name to Bcuo/t. 

toHi but he has affronted me; and 
** left I (hould die, and they (honid bs 
V taken advantage cf, 1 do charge all 
my eftate with 4C00/. a-piece to alf 
,«* my children, and 100 L to my filler 
Ccoie, and 500/. a-piece to her two 
** fons; and I do hereby bind myfelf, 
** my heirs and alfigns in 25,000/. to all 
** of my daughters tu be paid to them at 
■«« my death, if ail my real and perfonal 
*< eilate, (but what is charged to my 
' ** fifter and her fens) lliall nor be divid- 
' ed equally among them. Witnefs my 
«* hand and leal. E. Btugkm.*’ 
oAfterwards E. Bmgkm made a will to a 
t(ery different effefi, and died leaving 


his faid daughters and no fons. The 
plaintiffs the daughters now brought 
their bill, when his Lordfhip declared, 
that the deed of the 15 th oi February 
1733, is well proved and ought to be- 
citablilhed, and that the fame is not re¬ 
voked by the fubfrquent will: and de¬ 
creed, that the refiJuc of the perfonal 
eftate (after payment of debts, 0/c.) 
fliould be applied in payment of the * 
faid 100/. to Covke, and jco/. a-piec* 
to her two fens, and then be divided be¬ 
tween the plaintiffs; and that the real 
eftate (fuhje<it to the rent-charge to thet' 
wife} ihould alfo be divided among them. 
Reg. Lib. A- 1739* fol. 41. But fee 
Birth V. Bldgraue, Amb. 264. 

(z) yUlers V. Beaumontt l Veru. too. 
So a fubfequent voluntary conveyance 
IhnI! nut let alide a voluntary fcctlement. 
Alkn V. ArteUt I f'era, t 6 j'. Clavering 
V. Claverittg, 2 Firn. 473. Young v. 
Ce/r/e, 1 F. ly. 102. But equity will 
not carry an e^retmeni into execution 
without a valuable or meritmous confide- 
ration. Colley v. Sorrel, 3 Bre. C&a. 
Ref, 12. See WlUiamfin v. Codrington, 

I y^. 512. So a fraudulent deed is no 
revocation of a prior will. lUviet v. 

WyM, 3 Bn, Cba, Ref. 15$. 



Twidttwtf, uot^ at sJl tm»Sr» J»w o#|f * 5 *p» wf 
$»A VKra tmftJiki* ^ 

the wfll ia ap more dian volontary, and aa «wre is »» mw 
wtxerfe a Tolontary fetdemeat has been fet atide by a Ilabfe<iocnt . • 

vfll, diia no longer reihaina a ^ueftion. , . ^ r 1 

The neit qaeiiwi b, apan the coraftroftlon of the deed of L o*** J ^ 

feUlpnent. ... . . 

1 ta^e it that die grantor of thia deed ima^^ed that 40ooA y 

a^piectf to hia five daoghterai would exhaoft hia whole eftatei but igyi^K^aalh** 
to provide twaluft the event of die refidue’s being of a greater tan 4<w/ *• 
value, hebindahiinfelfina?,ooo/. to fecurc thefuVuato 
daughters, over and above the 20,000 /« This U a deed fotemoiy ^ ewntofiJld 
executd, figned and fealed, and muft therefore be looked upon nMue-iW^ < 
in natn of a bond to the daughters, and wiU certainly take J; 
place againft all voluntary claimants (i)» but creditors for ^ zs, 090 ^ w|^ > 
valuable confideration, would be preferwd to it. f 

tha V9i6^, j 

Thu mat contldered in the nature of a bond M the daujhteri* and wiU take pUee agdai 
all folontary claimantt, otharwife aa to neditora ftr a TaluaWe confideiauon. 

(l) See Ward v. t»i. Pre.Cb«, i 8 a. 


CAP. exxn. 

afuc?. 

Vide title (latchmg Bargauti 
Ek parte Thottpfon. 

Vide title Eanirvpt, wtdir tie Div^oth EmU at ie BroiViert 

and Indatf&i if Biffs f Ettc&afige. i 


CAP. cxxnr, 

Q 230 fa < 

{A) Beider Cmti evlr f&r Prenjpthe 
(A) Tie Valubtf fm Brtktdez rn^nMih* 
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CDflb 


(A) The Pavier of thu Court over the Prerogative Ojffiee, 


Nvotudnr the 
33d, 1738. 


Ftederick v, Aynfcombe, 


Cifc 28?. Aynfcmhe devifed all his real cftite to the defend- 

s. c citii by a will executed at Bu!logne\ the defendant 

Amb. 34$. after the teftator’s death proved the will in common form, and 
the original will was depoiited in the prerogative court of Ca«- 
Wn le a’wrftn terhury: Jphn Htll one of the witncflcs lefidcs altogether at 
it fok dkviiee ut Bullognt^ and the defendant cannot get him to come from 
MdM-rfrf'*e *bcncc, and therefore nccclTary he ihould luve acommtfTton to 
witariiet ti the be executed thcK, toesamine the faid witnefs, to prove theM'ill, 
wjiiiehdMai- having brought a bill here to perpetuate the tedimony #iereto; 

”commf- ** execution of which commiflion it will be likewife nccef- 
fio" gnnted lo fary to have the faid will; and application hating been made for 
wi^fs* the** prerogatuc oilice to deliver out the oiigiiul will to be pioved 
Mwri will ai the at Biillogm^ tht Rcgiftcrot that court refufed to deliver it upon 
fime (imem»k.c any fccuiity whntuti, foi the return of it, but infiflcd to lend 
111"ofipmrwiil »”cd-nj?cr ol thill own, which will put the dclcndaiit to a 
be dill vert Ijuc coiifidcrable c\p-ncc. 

by th proper 

omru ot ihi / r/rpzcw r j , *0 i p f n, to In / ned hv t' c pj t) p lyirir the rnmuitflion, in 
oidir tf hi. i urivd ou>’ of Pit kiipl i>, lu iii.t 1, 1 ^ 1 <.uii.y to be apjiuvid ot b» thi jui,,i. ut 
tic pieto|,ai.ivelouit, tj return t>e fami (i). 

It was tlcicfirc rovtd by Mi. Afw;//v, that a commiflion 
m'ght go to aiiime witncflc'> at Jiullogm in hianuy and that the 
Rigiller ot thv. prcio; 'tivc couit, oi the record keeper, may forth¬ 
with dclivet out 10 tlu dcfvmhnt the original W'lll of Phtlhp Aynf- 
lombt, upon th..ili.'vi. lint’s giving a reaiouablc Iccuiity to return 
the lanii, t ..r c'ceunig the lommifiion upon the fuggeflion, 
that ff//lefi t a vholl; thae, md is m fueh eircumllauccs as 
W’lll not allow him to cone to dug^aud* 

L id U tnitHjr AiitC\cA that the defend iiit be at libelty to 
take out a eomtniihon to evamiiie his witncfs in Bullogne, in 
ordci to prove tlie \/ill, and it appearing that the defendant is 
the only dcvilec who t m claim any ical ellatc under the w ill, 

t fdcred the origin d will to be delivered ont by the proper ol- 
Cer of flic pitrogitivt coutt to a fit perfon to be named by tlie* 
defendant, in order to br* produced at the execution of the 
faid commiflion; fueh jietfon iulL giving fecurity to be approved 
of by the judge of the prerogative court, to rttiiin the fame In 
three months from the deiiveiy of the fame to him (2). 

Hts Loidjhp alfo dircdlted (as there have been precedents of 
wills bi’lng delivered out of the prerogative coutt upon trials at 
t (^28 ]| aflt/es where they were necefiary to be read at fuch trials, to 
fjve the expence of the Regifter cf the preiogative oflite at¬ 
tending) that thefe precedents be fearehed, and this order to be 


(1) See fFtlliom v. rin^tr, A*tb. 3^ 3. 
Lm* V, Canfrjkldt J bte, i ha. Rep. 9163. 


(a) Reg. lab. A, 1758. fol. 5a, 


drawn 



oan. 


»a» 


drawn confortnable to them, and if there (hould be any difpute ». 

04 to tlic fecurity for the Hifc cuftody and return of the will, that **“**•*• 

it (hall be referred to a Mailer in Chancery to fettle and adjuft 
the fame. 

If the defendant had not been the foie devife** of the real 
eUatc, but there had bten othei perfons undci the wi'l inter- 
cited in it, and they hid r^tulcd th^tr (oidviit, he (iiuuld not 
have made this order, bixaufa the tikin^ a will out of the king¬ 
dom is different trom at y iorrni.r cifis in this couit; they have 
gone no further than ordering them to diff-rtin puts of E '^'and. 

luOxA MaicUtfield. iiia motion of thib kind, nud; m order mi . t 
upon the prerogative court to dJiver a will to a,hv- ropittr 
ofOcc in Syn 7 titi*s I»», to lie theie till the court oi Cli i Kuiy " ’"Ji W'h 
ihould have done with it, and Aid at the firac time, with loinc 
warmth, that he thought h's olllcers of equal cicdit, and as lie u t jf e, otir> 
to bcintrulb d with the cuftody ol the will ao their^, or any other 

u* I ^ ^ <>11 jiBve, 

office whatever, i> 

and to lie theie till the iiourt of Ch meet y has no fu htr ou. ill > i hr it. 


N. B. I was informed, by a gentleman of the bar, that Th* com* of 
there wis another motion of this kind, in the time of I,ord “pon 

Clnnctllor in the cauft*of ^fory, v. .VaartA(i), who oi- rA/Zl’/Ittw ** 

dtred the, prerogative coart to deliver a wiil, to he piovid in ip idv'.vira 
C ucijti.fnre^ under a commiffion from the court oi" chan- 
ceiy; and though it w'ab ftrongly infilred upon, on thebchilf u'/i," 
of the prerogative office, that one of ihcir offitir*, ihould at- fi ntim ihr 
tend the execution of the commiffion, jet he ablolutely denied ^ ‘ Vj 

It. n It IiiiIl <n 

o&crr of the prerogative of£<,e to attend llie cjcevction oi th, co nmiiiion. 

(l) 2 Si a, 961 S, C. 


(B) TXf E'alidity of a Prolatef where exam''uiUe, 

Sheffield v. The Dutchefs of BuchngLarfbm, Oe/^mh- 

T he bill was brought by Mr. SKJuld agamft the de- Cafe 2S6. 

fendant the Dutchefs of Buchngf'mi/hirct for a peipt- 
lual itijunAion to all fuithcr proceedings in the fuit in the ’ P *■“ 

prerogative court, for controverting or^calling in qutlt;on the V, i y po<.,ei. 
will and codicils oi John late Duke ol BuU'ighamJlnit^ alter ni' n ti ,ie- 
the determinations already had, and opinions, given by tlic 

court* tbr will and 

(uliiilsoty S,, 

Duke of SueJUiviMtAuv, afvCr th« d«ter«uo3tion* already had} tbt mjunShm hifn g,a»ttd made ftr~ 
faual. 

Lord Chancellor: After hearing the cafe elaborately argued, [ 629 ] 

I am of the fame opinion as wTien I granted the injuuaion, and 
the cafe not being altered, the fame rcafons continue lor malting 
It perpetoal. 


T t % 


Three 





atm.- 




Sji*rkrtKtB T» Utree quefttons anfe in this cafe< 

Bwntiilioiilli. *»**" already determined, or which 

»8i*». ’ is the fame thinu, whether the Dutchefs of Buekmghahijbm is 
concluded as to this point ? 

Secondly^ If this queftion has been determined on proceedings 
in a proper court ? 

TUrdly, What will be the confeqtfences of granting or not 
granting it ? 

The firft depends on feveral fafls and pro'ceedings in this 
court, and adiniulons in her Uracc’s anfwcrs. 'J'wo bills have 
been brought bv the late Duke of lindt'<ghimp/.ny Edmuml^ 
and Mr. bath of them fug'aft ihcwii! tiicl codicil to 

be duly executed, and borh to be duly proved. The Dutchefs 
was defendant to both thi bills, and fay*- in her anf. cr fiie be¬ 
lieves them both of the Duke’a own hand Vtilting, and inlifts 
on and claims legacies under them. 

The will atul codicil ha\e been both proved in this court by 
witnclTcs examined on the part of the Dutchefs, the caufc heard, 
and the couit ha\e dcclaied the ts ill and codicil to be well proted, 
and decreed tlv trnfts of them to be pcifornivd, andthofe tiuRs 
relate as well topor<bnal as ital eftatc. 

fnie pctfonal cllate uah been hdd out under the d’crec of this . 
court, and two gr^ at pinch libs .Iio nndc under the dirtclioa 
oftlte couit, and with the arq liiVcnce of all proper panics, and 
a conveyance, executed to truilecs, and likewife an oukr pro¬ 
nounce d for approving of the jiuiclialc, and a qub-t enjojment 
by the Dutchvls of what wa^ given her by the will, to this vciy 
time. 

After Duke Edmuud’t d..afi, thcic was an appeal to the 
lioufe of Lords by the Dutihcfi, not only in her own right, 
but c..prefs1y named a • excciit.ix oi her fon, infilling that the 
court had mdlaken tl e conftnulion, but not iu the hall com¬ 
plaining of the invJictity, or undne execution of the will or 
codicil. The decree of the court below w'as aifiimcd by the 
'Lords in 1737. 

I am of opinion theufoic that by this ferics of fafls and pro¬ 
ceedings die Dutchefs is co.icludcd, uulcfs new material evidence 
appeals. 

It isobjcflcd that this court has prefamed 4 he will and codicil 
to be well proved on the piobate only, which lias never yet been 
contefted in the proper pourt. 

AifttiSian by a But it is not fo, for here the probate has been ftrengthened by 
BMty ej,i.«ned adiiiinion of the parties conccined; and as to the matters of 

it ftt^eriliin * *** adtuiffiott by a party concerned (1), and who is moft 

If'thadinfBdt- likely to know, is ftroeger than if it had been determined by 
iurtproperly concluded by admiffion as by 
art« propMiy » writs of error, the party ma^ admit error in faiff, 

ewi.lulled by td- thongh he tannot admit error in law j and if this court was not 
^ to conclude on fuch admilSons, tlicre would be no cud of caufea 
here, where there U no jury at the bar. 


(i) Seopi^ 3 fol. 3. 


h 


< 



It is obicdcil tlie adinilltdn catties it no jfurther than the pro- s«*rr»»r.j> »< 

■ - DutcBefi of 


bate would ^ of itfclf. _ _ . _ Bvckinchaii. 


iKlUK. 


If the probate merely is proclnced, and nothing faid aboQt 
this court muft nrefume it gootl, and proceed on iti but if "^***55.®’'“?''! 
parties are dilFatishcd with the probate, tass court will give time with a ptoSjte, 
to difpute the validity of it, and furpend their dctcimination, thi* couu wni 
till it has had a trial in a prooer court t as in the cafe of Pain 
V. Stratton^ the court voluntaniy gave time to try the validity, ti;i« trial baa 
upon forae appreheiifion of a dlliercncc between the probate and licen had cf the 
original wilt. 

13 ut here the cafe is very different; the party in this cafe, 
fo far from being diffatisutd, that at t!ie time of aSmitting the 
probate, the original was produced, and these rafures appeared 
on the face of it; and then, when if at any time thisobjcrlion 
to the bill fliould have been made, they allowed die will well 
proved. 

Sfceitd qufjiton. If it has been determined in a proper court ? It 
is infifted that the validity of tlic probate is only proiier to be 
determined in the ccclcfiailical court, and that nudiing done in 
a temporal court can conclude. 

It is true, in an adversary way, this court, cr a court; of . 
law, cannot determine the validity of a probate of a will or co- noTVi-M^mTnV 
dicil( I}; "but if it comes here on an incident In a caufc, and that the validity of* 
incident is admitted by the parties, this court, or a court of adverfa- 
law, may determine it, and hold the parties bound by their comeshlWincJ- 
admilGon; and if either of the parties wouhl afterwards bring a demaiiy, and 
new fuit to contell that detcniiinarioii, tills court would cer- ‘*1**. 
tamly grant a perpetual injunction. m,,y derermine 

it, and hold the 
parlies baand by their admiflion. 


As to the diftinftion wdiioh has been offered between pm ties No d'.fferwie# 
admitting things proper to be determined by the court, in 1;",“ 

■which the admiffion is made, and admiffion of* things cognif - tWi-.js proptr to 
ble in another court, I can fee no difference if faftsarc admiu be C; termined^ 
ted, and the parties eftablifa their own admUlions. Difputcs t'S'ad-"* 
about probates may be determined by a decree in a proper court, miiSon iVmjde, 
yet under the diredlion of this court, like the cafe where this ■"'* 
court does not dircQ: an ilfue, but gives liberty to bring a new 
ejeftmenr. ^ but .uc tqiiJiy 

But what properly and efii;£lually gives this court a jurif? 
diftlon here in the prefent cafe is, the truji declared in the wUl, 
the trufts tliis court have determined on, and every thing tliat 
comes in by incident binds tlie parties. 

This qoeftion does not touch or impeach the jurifdiiflion of 
the ccclcfiaftical court, as in the cafe rf a prcKibition, where if 
the court proceeds, the j'udge is guilty of a contempt; but the 
r}-anaion flays the party from proQcediag, arid -at the ffunc 
t me this court fuppofes the ecclcGaflical court to have jurif- 
diilion, but docs not think proper, from fomc collateral cir- 


J\)StpSeHiuiv.radefO&tyo]t3t^, 

' T-tj cxnitanccs. 



^ 3 » 


m. 


fHIBX. 


jIn ii/tfc', »»- 
tijt -f tn i' »fxt> 
UMUr, I' ftf.-.'d 
er €j'uj!iiit is 
1 lOUt!!l b) .1 J?- 
ctCL ii.itdr for his 
bcm ■!< (iwico 
reffc rt to pc'.fo- 


.SRBrr»i» V, comftances, to fuffer the party to applyj and take the benefit of 
D.-.tch*<»of that jurifdiAion. 

Bockikcham. as to the confequcnces of granting the injun^lion or 

not. 

It is ohjc£lcdy that this cafe is not a proper one for a perpe¬ 
tual iiijuii6linn; that here is no vexation or multiplicity of trials, 
but that is not the only ground the court proceeds on in granting 
injunctions, tho* in mere legal titles it is fo: It was not the 
ground in the cafe of Acherly v. Vernon^ or of Calvert v. Celhy., 
where in each there was only one trial. 

New malier is the only folid ground of contefting this will, 
and if there had appeared any new material fa£ts and evidence 
Hiice the lail hearing, 1 Ihould not have granted the perpetual 
injuiiflion ; hul the rafures^ tsfe. objc£led to now, did appear on 
the face of the will, nor is there anypioof that the Dutchefshad 
no kno\>'K'i!j>e of them till after the hearing, nor is it difputed 
hut that the rafurcs and itttcrlincations are of Uic Dukc*s own 
hand ■nriting. 

As to new rijdit iccrued to her Grace as executrix of her 
fon. that make*; no alteration with regard to the confefjucnccs 
of the prefent quell ion; he was bouiid by the decree; unlefs 
there isS now niattcr, ov fraud iuid collitf.on, an infatrt is bound 
by a decree made for bis benefit (i), wltich tljis decree plainly 
was ; and as to perfoml eftate, lutlcfi for the caufes before men- 
nsl 4 a f,except tiojifd, the patol never dennirs. and her Grace cannot be in a 
Kfor^nriaion- ‘‘Otiditiou titan her fim, for if a decree is for the benefit 
r.l, ilu «,'iW of an ittf-int, and he dies, his executor Ihall never diTpute that 
netrti d'-muis. decree, ilitt’ it may iV' for the advantage of the executor fo to do. 
Wh-t.” there t» ]iut hcte have been adls done by her Grace in this capacity 

henvfi”ofinin* bind Iicr. An appeal to the 

fanr.a-ijhsuici, honte of .l.cids as executrix of her fon, and iiifilting on and 
claiming under the will and codicil. 

As to titc authorities, Acheriey v. Fermn Is full for the plain- 
•tiiT, unlefs new matter had' been fliewn; and Cilvirt v. Colhy 
was a cafe not ib ftrong as the prefent. 

'The cafe of Montague v. Mauwell^ in the houfc of Lords 
1715, cited for the defendant, does not come up to the prefent; 
tlierc was nothing in that cafe but the proliatc limply, no ad- 
nnlfion, no proof in this court, nor any afts or judicial pro- 
ce^'dings here. In the ;pafe of Crompton v. Crompton, there were 
only extrajudicial declarations. 

If I was not to grant this injun£rion, many Inconveniences 
mud neccITariiy ariie to the parties; the will made was in 
and proved, with the privity of the Dutchefs, in 1721; the de¬ 
cree was in the fame year, vad fums laid out, and an acquief- 
cence of all panics.; the decree adirmed in the houfe of Lords 
in 1737; thdfl a new fuit in the ecclefiafHcal court, to difpute 
tlie will on the fame fa£l;8 on which the precedent determina¬ 
tions were had, two witnciles are dead, who poflibiy, if living, 
might cdabiiili the will; jf' this was fuficred, property would 
never be fafe. 


hi t-xuiiijr, 
tho'i' injtjb. I'ur 
hi < O'Ma aiivin- 
Wje ;o (Ic ii>, 
ft.}! nevi*r li-C- 
putetiuc acute. 


( 1 ) See Gregory ?, iiolejwerti, % vol. 


At 



As to the truftees, a£Ubns at law, if the will was overturned, 
might be* brought againfl them for atting under the decree of 
this court, nor would it be in the power of this court to help 
them. 

His Lordjhip therefore decreed, that a perpetual injunAion be 
awarded to ftay the defendant, the Dutchefs of Buckinghan^hire, 
from proceeding in the prerogative court of Canturbtiryf or in any 
other eccleliaftical court, in the fiiit already brougltt by her 
Grace, or in any other fuir, to call in queftion or revoke the fa id pro¬ 
bate of the will and codicils of J^hn late Duke of Burkitigham- 
Jbire her late huiband, or to have the fame declared null and void, 
or that it may be pronounced that the faid Duke dici! iuteftate ; 
and as to the colts of this fuit, his Lordfliip gave none. 

Vide title Legacies^ under the Divifiotii Ademption of it. 

Vide title Evidence^ Witneffes^ and Proof under the Divifon^ 
Where parol or collateral Evidence w///, or will mt^ be admitted 
to explain, confirm, or contradiB what appears on the Face of a 
Deed or Will, 

Vide title Power, under the Divifton, Of the right Execution of a 
Power, and where a DefeSt therein •will befupplied. 


CAP. CXXIV. 

CSlftncr^. 

Vide title Evidence, Witnejfcs, and Proof, 


^;p. exxv. 
of lfmftatfon< 

Vide title Devifes. 


^32 

SHzrrixi.o v. 
Ducchelt gf 

Bvckingham- 

IRIKX. 


CAP. CXXV'I. 

Fide title Expoftien of JVords. 
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CAP. cxxvn. 

% 

mtit 


Cafe 287. 


(A) Qf tie De Homine Replegiando, and its EffeBts^ 
Morihf the aad, J73<S<»7. 

TreMeack*s cafe. 


C 


7ke vfntiltbo^ 
t r4£V7l/<l7<l« 

J . fc il*l 

« , I id the 

I , Mt) foe it 
ht ri^C, 


A Motion to difeharge an order for fuperfeding a writ de Ah 
mine reple^tanda 

Lord (Jiaiuelhri Ihe writ de hmine replegiando is an original 
writ, and the p.irty may fuit it of right* and granted here on a 
motion or petition, without ihewing caufe. 

It is properly returnable in the courts of law, and miy he there 
declared upon; and, as it is remedial, the defendant, againft 
whom it is fmd, i> obliged to affign fume caufe why he does 
not comply with the writ. 

Tlieielce after it is fued, I do not know that I can fuperfede 
it, and if the party nliu ftus out the writ is not intitled to it, it 
mud be plead, d to belov ; in this cafe it is the writ of the infant, 
and there is no luit about the infant here, and therefore the or¬ 
der matlt to fuperf de the wiit mull be diftharged. 

It might be otherwife, if the infant was in court, by being a 
party to the fuit here. 

If this writ is brought by an infant againft his teftamentary 
guardian, or by a villain againft his lord, I think they may 
plead the fpecial matter to the writ, and defend themfelvcs at 
law. 

His Lordjbip granted the motion. 


Vtdt title Ne exeed^j^o^ 
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9latcincut 

W I 1 ,rhi R bv ' lu, f y n -<11 
ttintnr, (it i o c i j, 26' 
See ^tll> uikI^i SulJ n ta alLt’l n)i 

SCCCC'iC. 

ir'jxifiHll’fi lln iaD 1 /?/ 

a H t tl \,tf 

W 

Where 1 bill f\n ' uit 'ni 

de en l.*nt inlilh 01 il^i’tUh. un', 
iiu p mi f r 1 b ir t j a g n 
one • 11 pirti u’ai euors are dCijiwd j 
t(«'he Aitc I l 

J wil' pot luppi rt a llit*d aceiiPt ti 
alLuge tUcie hisi bren a Un.' nJ 
niauc bei\v“'n thi pnii ", ^or a J. 
viuend may be ni nl loPjecl 10 in 
atiCOiint to be afttrwaid) iuk.cn it^n^ 

9Dtmt>t(ott. See Les?C!C3. 

See tit Cj:ccutcj« 
anb ^cmtntSratoja. 

^bmil&on See under St h ef 

Dtj>.»vtrjt i£(c, 

^bbotsfott' See Crtift anb iTniSees, 
undu’' Srh^ttni riujii, atd Itxt, s hj 
lm^cat»u 


Sj'fmcr.tc, CfirticU.', anli €ol»c- 
nanta. 

nt ttt I CoxeHtiift " th ih * tt 

it iitfi utd iH fftcte 

bvc t.t. CoiibcFanc^a, Fraudkkkt. 

O c t r paiClylfc. 

A uourt ofiqu (y ik v-ty deliious of 
1 ! r g hole 1 1 any j uit ground to tarry 
. iv. cnil into c\etuuon, fnade to 
eiMimlli the pence ' f a fainly and 
wK'ieit appears tnat fach agree> 
meiits,are enteicd into with a vijw of 
laving the honour of a fabitly^ and 
* p rnlonable ones, the court will, 
if n il .ole, decree a porformaiue 
From /ffjp a to 6 

An i.irmt ns ty ha»e a dtciee upon any 
mat.ei am ng on t)i« JU*eofhj* cafe, 
though not partituLixy pra)cd by 

hi^ bt1 ^ 

, Where there is an ag c-iaent to fuffer 
a recovery, and ufes aie dcrlar-d, 
thoignuis fulp-cjuta u a,rrnf{.ine 
fioijiihe iCUiibr., covenanted 'u be 
lufFereP ; xet if njicb'Cvjuent dec!?- 
rarionof ulc*, ii wiil euure t) tha 
Lfex fo dcvlared y 

V/htre theieis « d p 1 to 'ead the u'es 
of a IICO,cry i nr.tui the |iiwer 
of tenant in tail o c todrcla e I'v 
ufei; botfuchfu Uc Uvflti.(c!dr«ii ,n 
mud be by aU th; jatuca couce ned 
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Tl)e cxpreffion ?n tbecountef* of Rut- 

■ caivy 5 Co. that, vobil/l it is di- 

fitffuy only, new ufes may be declared, 
meant that as the ufes muft arife one 
of the agreement of the parties, they 
by mutual confent may change the 
ufes ^ i’uge 7 

Where a court of law or equhf find that 
• the general and fubflantial intent of 
the parties was, that the eflate iliouid 
pafs, they will conftrue deeds in fup> 
port of that intentton^different from 
the formal nature of thofe deeds them* 
felvei 8 

Where there is a recovery for ftrength- 
ening the title of a purchafer, with a 
declaration of the ufes to him and his 
heirs, notwithlbnding a precedent 
one to diflerent ufes, it will not enure 
to make good fuch former declara¬ 
tion, but the ufes of the purchafe 
only 

If tenant in tail mates a leafe not war¬ 
ranted by the ItacuTc, and fuilers a 
recovery, it lets in the ieafe and 
makes it good ; the fame as to a 
judgment, ilalute, or bond ii/d. 
The iflae of tenant in tail by virtue of 
the ftatute de denis may avoid a pi ior 
leafe, charge or eflate made by him, 
but not he himfelf; but when by the 
recovery he has gained a Fee, the iiT'ic 
being barred, all the reafoning for 
their avoiding eflates, fife, made by 
him ceafes 9 

Wherea tenantin tail fufFcrs a recovery, 
he by conflruflion of law is in of the 
old ufe, land the eflate is difeharged 

■ of the flatute de dmis ibid. 

Where there is a valuable confiderarion 

for an agreement on all fides, there 
15 fuflicient ground to come into a 
court of equity, but a mere volun- 
* teer not iutitled to come here for an 
execution of an agreement fo 

An agreement upon a fnppofitton of a 
. ' right, t|iough it may afterwards come 
out on the other lido, is binding, and 
. ; ikall cot prevail againft the agree- 

■ ment of the pnrtirs /bid. 

As to agreements made under parental 
..-influence 10 

,il,v a fett’.ement before marriage fecuri- 

r. . .tie* for money belonging to the wife 
'';'^ere aHigned to a truflee, to be laid 
the purchafe of freehold Unds^ , 
> fltilcd among ovhe^ ufeitotbe . 


firflfon in , tail male, with like re¬ 
mainders to the fecond and other fon», 
remainder to the heirs female; the 
fatberand mother both dead, leaving 
twofons more befides the plaintiiFand 
four daughters ; the eldefl fon now, 
prays by his bill that the fnreties may 
be afli^ed to him, being tenant in 
tail, and not laid out in land, on 
the brothers and fillers appearing in 
court, and con/eniing, the truflee was 
direfled to transfer the fecurities to 
the plaintlfF Page 11 noie i 

Though the vendor of an eflate docs 
not produce his deeds, or tender a 
conveyance within the lime limited 
by the articles, the court does not re¬ 
gard this negleil, but will dea'ec a 
la!e ibid. 

Aud fee the cafes in notes 

Pfirol Agrrments, er fuch as are tvit/jin 
/he jiauite of Fiends and Pajitrits. 

A. agrees for the purchtifc cf an eflate, 
but the bgreeinciit not reduced into 
writing, though A. iu confldence 
thereo) g’vei orders for conveyances 
to be drawn, and went fevcral times 
to view tite eflate, this court will not 
carry fuch agreement into execution, 
and the llatute cf frauds may be 
pleaded to a bill brought for that 
purpofe iz 

A letter is not Aifficicnt evidence of the 
agreement unlefs the terms of the 
agreement are mentioned therein ; 
but where a man takes pollcfllon, or' 
does any ad of the like nature in pur- 
fuance of an agreement, this court 
will decree an execution of it ibid. 
See notes 1, 2, 

A performance of an agreement only of 
one fide is not a difpenfation of the 
flatute of frauds and peijuries 499 

FAuniary Agrtemtnts, in robat Cafes to 
be ptrftfmtd, 

A fcttlement after marriage, in coniide- 
raiion.ofa portion paid by the wife'# 
fisther, good again It creditors 13 

,A fettlemeot being voluntary is net for 
thatrealbn fraudulent, but an evi¬ 
dence of fraud only, though hardly 
a cafe where the perlbp conveying 



A, Tabk of tht P'fittppal Maiiers* 


was indebted at the time that it has 
not been deemed fraudulent Pa^e x 5 
A voluntary fettlement is not fraudu 
lent where the perfon making is not 
indebted at the time, nor wi.l fobte- 
■ quenc debt* (hake fucli fettlement 
^ iHJ. 

Where the father tenant for life, and 
fon tenant in fee, join in a fettlement, 
it is good agaioli creditors, for the 
fon might have difpofed of the refi- 
duary interell without the father’s 
joining *6 

Where a father takes back an annuity 
to the value of .he cilate conipr;7,eJ 
in the fe'tlcmenr, it is ./ to 

a co..''nu ;ncs iti pofl.-i:! ii», and cre- 
dii'iis \v'.!l be lelieved ag.iinli fucli 
lerv'Xifieut 


‘iCC'p'H’' iJ.';' pt'jjrtniiij' 

« a • t f tl» i* 

Where ■.■. icr a marriage fet- 

llemei’. '.V' ■ .‘..•.I d a CwUi.ngent 
advani.-; • I'l .• ■jii vi>i n';i varv It 

to the p' j.:-. vC o. li e -‘.ae 'JiLf; th - 

marri.ig • ! 7 

Tliecoiii". wi ? 1 ; '• !i ' t-t'.i- 

tee t'ir .1 v.r' m i • • ic.-sr .o'-- K'l- 
tle ne :t. i i i> ‘t ' tu a 

mailer I t- >f j-.ilfu p »■ 

a piopcr I'eiiou iS 


SbailuiSMtojs S.'c Cjci'cutojs. 




The perfons of foreigners fitbjeil to the 
auihoriiy ui thi» o 'jrr or.Jy while m 
Eug^a-vd, bu' ib' Ut'.a their perfon* 
are out of the teach of profeis, tiio 
property they h..ve hero is under its 
conirottl 19 

The court diretlod a commiffi 'n to the 
£a,i Indies to take the aoKer of the 
defendant, ivh/) was of the Geiitoo 
religion, and impowered two or three 
of the commiitioners, to admiii-ilcr 
fuch oath in the msfi jhlemn rv'jwr? ns 
in their di/cretijn JhitU and 
if they adminiilcred ui-.v other oath 
than the chriltian, to cert.fy to the 
court what was dene by them, that 
if there ihodid be any dcubt> as to 


the tralidity, ‘ the opinion of the 
judges might be taken ibid. 

Tile’ court will not (lay proceedings ia 
anoiigtnal canfe until the anfwer 
cciiies in to the crof* bill, but will 
omy day publication. Page 21 

The depofitiuns of witnefle's of‘the 
Gentoo ral gion, fworn according 
to their ccreinonics, ought upon the 
fpeciai ctrcumKarices of the cafe to 
be read as evidence in the caule 
Heathens admitted a'.witiHiles by the 
civil law, by the law of nation*,and 
by theccinuron con fenc of mankind 21 
A jerj a competent wiincL to prove a 
murder 4a 

By the policy of all countries oaths 
ought to be adminillered to perfons 
.iccording to their own opinion, and 
laying ihc hand on the book, 
oiigiiially borrowed fioni the pagans 

ibiJ. 

I'h.it Turks and Infdcls HTtperpetui iui- 
tu.fi, and thereioje not to be admit¬ 
ted witnedes here, is a common error 
founded on a gruundiefs opinion of 
j'.i iice Bt-mie ibid, 

T.u' tK jrhiry cf trade has mollified the 
j t(.') ngfurj'js rules of the old law in 
j rcdr.iiac cf alicii!. 43 

1 *i’he IrtW ot liujlmd not confined 10 
[ j irricul.ir tv.fes, bur governed more 
I by rcafja than any one cafe whatever 
I ibid. 

If thefc witnclTes were here they would 
be liable to a proiecutkn for perjury, 
and might be iudicled upon a fpeciai 
ir'cli£lment ‘ ibid, 

Tcihs Jii'.rij eiwgi/iis not nccelTary 
words in au iiidicitnent of perjury, 
for fevera) old precedents are that the 
party was 'JurMusgenerally ibid. 
Some infidels may under fome circum- 
fi,«nces be admitted as witnefles ibid. 
The Jews before their e-v-pulfion from 
Kt,gland, and iince their return to it, 
h.iv" been conllantly admitted as wit- 
ncilcs 44 

Oarns are notjof the chrifttan iniliiu- 
tion, but as old as the creation 4; 
if infidels do not believe a God, or re¬ 
wards and puuiUimenis hereafter, 
they ought not to be admitted ibid. 
The rule of evidence is that fuch ought 
to be admitted as the necesTity of lue 
cafe will allow of, but though ad¬ 
mitted, mod be left to the p.vfons 

who 





vHtfi try till C»nre to giw whtt credit 
tft h tl^y pieafe P 45 

$.t |bfc WiinelTes here do not believe the 
cwSftien oath, they *nBfl out of recef- 
Sty be 4 lowed to Avear avcording to 
their ow'i notion o( in oath 46 
Rule* of evidence aie to be confideud 
os artihcial roles, ftamed b» tier, 
foi convenbnec in courts ot tuI*k , 
and fonnota upon good n*aion ' 
IJeariay cdonot beaJmi'tcl, nor ri*f- 
bandand wife as wunifl’s ull 

each other, rnd jet *tm netei y 

base been alliw'd 

The rule as to aJ.i 'tfig euderce injo- 
leign and ur n Ir 1 niakt«*rsdnTu-» 
from otner iniUuwes tti ocui.. of ji • 

tlsA , 

Lord Chief Ji {’•ce f/e ofop nt’n, » '• 
if the \ . uy of . tor{i*,n con » u, 
made III '11- i Iff «t« of t pi bh no 
tfrywt'in queft'Cin li^ic, b »icA*- 
Diony ucl! I Le ai^OAcd to aulht nti 

rate tnc < ' 

Cafes deterr '«' 'law upon c' u ‘ice 
Ukeofmi I’t ."scf ccuinric, }8 
Ittc cten i‘ (11 fi^ta is «ii ij.fe to 
tie Su .ae' • r«ii s as th akin;; h m 
ili‘ r w r I of tiuth, ard av 1 r r 
cf fiiu'iiIil, « J I f(JC«^eliOf y 

\,ii tr s ’ ) 1 j «/ifud I4 1 « id 

thri'i-n iiitOtt « f ,.'h ‘f I 

*11 e onlv p'd , t i f t rfl nti 1 "t t'‘e 
th, loi this 5 el ways 1.* ,f. if 
hrcriy 

/in abfolatcncccffts the firnp f«r 
departing fi« m Una ru’esoi t\ u em-e, 
a trcfu»r.rd netcfl f) the fecor \ 49 
Courts cf Isw here will give cicdjt to 
the fmttnce of a foreign court of ad¬ 
miral}, and take it to be nght with¬ 
out examining their proceedings ibid. 
If a heathen not an al.cn cneny brings 
an aflirn, and defendant a till for 
sn injunflion, he fhall be adnutied to 
aiirwei accordteg to his own form of 
an caih 5 ® 

Rramei&of indiflnients nmitiply words 
to no pufpofe, therefore the old pre- 
oedents arc the bpft, end by them ic 
appears fitprafauelum Jit tvtaigeurm 
ar« »otneccfi«ry words in tndtSmeuts 

for perjury ^ 

The cafe of the Cowpanv 

and Adiriral MetiLtxi io the Cwiri 
of Ixtheqner mis ftated, for ti.e.e 
» no luch thtfgrs fetulmgdac judge 


out of a court to the judges of ano¬ 
ther upon a point of evidence Page to 
Abiit brought for an account aga.nft the 
represent itives of an Stjl India Oo- 
\en.oi, who pleaded that the pta<n- 
tifF was an alien born, and an alien 
infidel, and could have no fait here: 
pl«aover>rul'd, fer, being a mere 
''mi! demand, tie pUiutiff may 
bung A out in thisiuurt 51 


^metibinent* 


h <11 ,/at Caft allied et irt, 

Af’cr pub'll s'ion is pnB, a plaintiiF cm 
notomcid iv.ihwut wundrawing hia 
icplKaLion 51 

SitCiSe^u, pleau, anu 3 Dcmurcct 0 
Vide t.t. llJlll tii iDifwabcrg 285,2 'j. 
IVja a sd^^'iiiarl jLtllf'l ed. 

Lauds disifed tobekk fo | ijn..ptof 
del t( } ill 1 loiight t>/ a cuuitbt uf 
le .11, irff ' i» V 'ov niif over 
hti tt le to 1 nJs in ir r p . 1 \.n; 
b e p!*.id< a kulcuir k iml^iiutue, 
a ill oAtrs to d'Icoser it piaiutiit will 
co’'t:iiii It, tucneu'ier iw oat the 
da<e rot lands coDta.ncd in ilie fet- 
tlemcnt. Iheplca oie'ijlt.a, for 
flir ought to have fet fmth uuth tbefe 
matters ye 

An infuier bv his bill fuggefis the fhip 
was loft inudultnily, and m the 
chargrg p rrnieui’cis, that iufteid 
of proper goods there was only neat 
on board, (nd jn the interrogatory 
parr prays defendant may fit mi -bat 
ki\dff pels hehaimbemd', defend¬ 
ant pleads feveral ilaturcs th^t make 
it pennl to export wool, in bar to a 
difeovery of ail kinds of goods on 
beard { The plea allowed, becaufo 
so goods, Int wool mentioned in the 
charging part; it theie had. de&nd- 
< ant itittfi h«ve given ioine anfwer to 
It thtd, 

A plea fray be bad in part, and yet 
abt for the whole 53 

Where a defendant plesds a decree of 
difAiffianofa fbruiereu,{b for the 
• ' fame 



fame matter, in .bar nf the new bill, 
if the pJaln'ifF docs not ipfly that it 
may be refirrcd to a mailer to ftate 
whether there is furh a t’tcree, utir 
fets down th t caufe fur hearing, he 
has waived ]i:s right of appiica^ioa 
for fucu rrlercDLe, and the court 
will determine it Pagr 53 

The defence proper for a plea muit be 
fach as reduces the caute •'O a piiti- 
cular point, and from thence creates 
a bar to the fuit, and every good 
defence in equity is not likevviic good 
^ as a plea 54. 

9 pstofittment, See 
9 ppientfcc, S-e anh j^erhant. 

3 mft, Viuc tit. Duvefo. 

If'btte gwJ I'nu^b an a S.’/uf"}, 

^ If a bankrupt i< liable to be aircAcJ 
while under lur.;n.3us oi com.ttiiuon- 
ers 54 

An arreft on a Su/fi/ny by Loi tiCbancclLi 's 
tipftaiF und-ra wi: rant of thecouit, 
fora contempt indliobcying an otder, 
though infifted upon tu he illegal, as 
being contrary to the llatu tc of2 j C . 

3 . rep. 7 A. 6. i'ltitird, .1 ;/a, 

the b fttt o'(it ulXIllt Of' t't liUufi Dt‘\y I 

determined by Vr, up( n 

coniideration, to ucalawfbl arrell 54 | 
A man may fu»rf*ider himlelf volunta¬ 
rily to a wairnn' upon a Satutay 57 
The order of com mi l in *01 foi a cc 11 tcni pi 
differs from a pi i.c!) to iLei-iir), foi it 
is that ths Par*, Jhwidjlandev’H'ntth I, 

' and if petitioner Jiad been prelvnt 
when the order n a; pronounced, he 
was inllantly a prifoncr ib'J. 

The warrant here diretf cd to the gaoler to 
uke him, and to carry him to prifon, 
but in other courts are diretled to 
fheriffs, and other minifferial oflicers, 

ib'J. 

This is drawn up like efeape warrants, 
which may be executed on a SunJaj 

ibid. 

Lord Chief Julllce Halt of opinion, a man 
might be taken upon aStnday, upon 
ft precefi of contempt, becaule in the 
natiiretif a breach of the peace, and 


an •^cepflnn out the iff of.parlia* 
men 58 

1 he coutr of Commoa Pleas held that 
a man might b« tak«m 00 a -ViW/rr’ap. 
on an attacbmentforaon-performance 
of an award; a contempt for Qos*per- 
fotaiancc cf an order of jhia courCt 
equally a breach of ihe peace ' 58 


Sec atth 

enrols ana ' 

• 

A. gives ft vera! legacies, and makes U, 
his executor and reiiduary legatee; B. 
receives all the alT-is, and buys lands 
with the money, and aiio the equity of 
redemption of anothereitate,on which 
/}. had 4 tnoitgage, and dies: Bill 
bi<,uciit by icgaicei to be paid their 
leg 'cit’s out of //.’s real end peribnal 
citat.'. Th" court directed that the af- 
fcls I 'id 'uu in the purthafes ffiould 
li' t^.’i ' d ') leffator's pcrfonal eda e. 
'I lie 1 quit/ of redemption held to be 
aA.’ts 5 ^ 

Wlicrc j.i.aii’y ariling fiom thC falc of 
la<ids, Li. fliall or lhail not be legit 
aPi'ets 4 20 note I 

anh ^rbitrainenr. 

A, by articles previous to Ms mairiage a- 
grecs to vert 1000 /. in truttees, the in- 
tereft thereof to be reci Vid\iy A, and 
his wife, during th"irlives, and aftsr- 
vr •■'ds to be divided betwevn their ilTue, 
and gives the tiuffees a warrantor at¬ 
torney to confefs ajudgment for that 
fuin which was entered up; A. enter! 
into partnetihip with B. afterwards, 
and being indebted to the pa>hier(hip 
ellate in m^re than h’S intereff in that 
• efiate, they fubmit the difference be¬ 
tween dtem to arbitration, and part of 
the flock in trade is awarded to be 
lodged in the hands of a third perfbn, 
any part to be delivered toeitherof the 
parties, oh makin|| it appear any bond 
or other debt due irom the partnerfliip 
had ^en paid by either, the quantity 
to be delivered in proportion to the 
money paid t the trutlees in the mar¬ 
riage articles bringa/iVe/ofrei onihe 
judgment confefled to them, and take 

a moiety 



' 'ATiAU 


■ motetf of the d^pofirf d flioc Ic ia «xr> 
the property ot A. 6o 
Bill by the perinerilnp creditors to (et 
afide tbs execution, and to have the 
snoiety of the Aock fa feized appro* 
priated to payment of their dtbts, 
intiiling it was foecifkCaliy bound by 
the award ami the execution rf it, 
' the pUintiffs being no parties to the 
fubminton^ nor privy at all to the 
tranfacison, nor under an obligation 
of abiding by the award! ought not 
to have the benefit rrf it, and there¬ 
fore bill difmifiVd Page 6i 

A bill will not lie torarry an award iirto 
execution where the parties to the fab- 
miffioo do not acqoiefce in it, nor a- 

E ree afterwards to have it executed, 
at mail be inforced at law 62 
A- tind his wife covenant in articles be¬ 
fore marriage, in conftderation of 
2000/. his wife’s portion, to releafe 
•11 the right that might accrue to them 
nut of her fadier’s pcrfonal cllacc by 
the tiid«>ni of Lontlm 6} 

The hitib.ind is bound by his covenant, 
sod tbr.iigh lht‘ wife svis under age, 
yet it i*' a tnatkcr that arc: U'*-> <0 him 
in the right of his wife, ami he may 
relea'c ic, aud his reloale will bind 
her 64 

An old I.IW in ihecity, calj'*d 'Av/’s law, 
whereby a hufba’id is autiiorized to 
agree with the la her for the wife, 
th'iogli fne is under age 
The hull) iml’s tovenaming to releafe is 
an extinguilbiiiontol the'wile’s right 
to the orphanage part, and if fb, leaves 
the eilate of the father as if it had 
never been charg'd, and therefore 
mull be conndcreJ as a parr of his 
general perfonal ellaro, and uoc go 
wl^lly to the father’s executor as a 
part of the dead man’s fbaie iihi. 
Where arbitrators aredsceived, or where 
they make their award clanJcilincIy, 
without hearing each parry, a court 
ot julHce will interpofe and avoid fucb 
•ward iiief. 

Ti^qugh a bill in Chancery cannot be re- 
.eelved in evidence at law, yet in this 
court it may be read, and has been 
often allowed as evidence 65 

All aibitraiion bond is a ^ebt st law 
■ . • H* 


iSattkfnpe. 

Cmeermtig the Cmmijim aid Cmmtffiw 
ers, 

A Commillion of bankruptcy is aa 
afliofl and execution in the lirft 
place Page 67 

Separate creditors may come under a 
joint commiflion and prove their debts 

ibid. 

If a bankrupt has his certificate under 
a joint commiffion it difeharges him 
from all aebts feparate as well as joint 

ibid. 

Commifiioners have no power to admit 
feparatecreditorsto prove debts with¬ 
out the fanflion of the court 6S 
Comniiifioners upon the day for chufing 
alSgnees are not to examine critically 
into the debt, but to admit creditors 
for what they fwcar is due to them, 
as they are liable to an acoouut after¬ 
wards C 8 

Acreditorby bond, and an open account 
iikewill', fhalibc admitted toprovethe 
bond, becaufe the comniiffiotiers may 
Hill take the account, and upon a divi¬ 
dend he fiull be intitled to no more 
than is due to him on balance 70 
A creditor in all cafes of open accounts 
oughtnot to be excluded till the ac¬ 
count is taken, becaufe then the choice 
of afiignees might arife front a minor 
part in value of the creditors, but ftill 
if commifiioners have juft grounds to 
doubt the debt, they do right to ad¬ 
mit it only as a claim ibid. 

The granting caveats againtf commiffion • 
ers of bankrupts very inconvenient, as 
it may give perlons againlt whom 
Commifiions arc to be taken out an 
opportunity of* making away with' 
their effects 72 , 

A note given before an a^of bankrupt- | 
eg, thoujgh indorfed after, is a debt, 
uptm which the inddrfee may take oat 
a tommiflioa of bankruptcy againfli 
the drawer 75 

Ride eu tt the Certificate ^ a Banhupt, 

See ftemft v, Majfey under Ceacemingthe 
CmmiJuM and OmmUmen. 

ThCiCertificate oCa bankropt beiag Hay¬ 
ed i^oa the. petittojB et »,eli^anc 
• * Mder 



under tlie fommlffiotit who rugged 
fiaud s^ad coHufion between the bank¬ 
rupt and his Ton: at a meeting of the 
commiflioners to examine info this 
matter, fcveral new creditors came in 
and proved their debts, but as they 
did not join in a petition to fet aftde 
the certificate as fraudently obtained 
the court would not delay the aliow- 
anceathereuf, but left the claimant to 
bring a bill if he thought proper 

Where a bankrupt's cflate is fudicient 
to pay all, with a large furplus, credi¬ 
tors, whofe debts carried intcrert, lhall 
be allowed inicred for their rcfpedlive 
debts, from the time the computation 
of it was Itopped by the conrniiirton- 
ers; but fuch as are creditors by 
bond not beyond th>:ir pcn-lties 75 

Where bills are brought to fettle the de¬ 
mands of creditors in bankrupt cafes, 
the rule of decermination b the iaine 


as ac^hdt.to'Ise'tafcM* tnd-wbere- 
they da.nbtftrear toab^^ce in their 
favour 

l 7 he bankrupt are sot adopirq in . 

Ireland ^ 8* 

Where a perfon carries on a tfade in do¬ 
minions belonging to the ctowtii of' 
Gnat Britain^ and come* over tO Eng» 
land, a cotnnnifiion may be taken oue 
by a creditor, in the place ivhere he' 
then happens to t.e, as he has traded ■ 
to this kingdom, and coutra^cd debte 
here • iiiih 

Certificates are matters of'juJgmeoti 
and a mandamus would not lie to com- ' 
pci an allowance, for it is dllcreti- 
onary in commifilon&rs f<rli, attd iri 
Leri/Cia;icellcr afterwards 8z 
Where a bankrupt is a trader in It€la,td 
fgnir.g hi, ccrtifict-te in three months 
after the coiiiniiiTion ill'ics is too preci- 
piratf, and Lord Ch.-uxellar fii.ppeil it 
on account 


as if heard upon j -’tition 76 

The proof qt a d'bt before commirdon- 
ers, iinlefs an objection made in a rca- 
fonr.b'c time, is conclulivc, and the 
* bankrupt’s leprcfcntatives arc bound 
by it _ ^ 77 

A ecrrilicare in rheiif-t-limeof the bank¬ 
rupt, though not confirmed by Lord 
Chanctlkr until after his death, is 
good ; for the operative force of it 
arilcs, fiam the ccitfent of the credi¬ 
tors, and when confirmed has its 
effect from the beginning ibid. 
The ilatutc of the 13 Zt 7 /ss. gives coni- 
millianers an equitable as well as legal 
jurifdiZlio'i, and f<) conllrued'ever 
iince, and on p-riitioiis bvfoie the 
Chancellor, ne proceeds as in cuiifcj' 
by bill upon the rules of equity ib/d. 
A certificate difthar';;7S thepcribiiof the 
bankrupt, and hi» eflate i'ubfequencly' 
accrued, but not the eilatc in rns 
hands cf the affignees 
Where there is mutual credit between a 
bankrupt and a creditor, the commif- 
ficners ought to flop iotcrelb on both 
fides at the time of the bankruptcy, or 
compute intcreftott both Tides till the 
fettling the account So 

Where .4 parts in 5 in n timber and'value 
of th^ creditors have figned the cer¬ 
tificate, the court will not ftay it on 
the petition of perfons whofe deihahds 
on ^e backrnpt's efiaie depend upon 


Uulcfs « perfi'n proves a debt, or fliccvs 
a icar.mjble eroiind for a Ciuini, he 
ii not tiv? ini? ft:r afieniiog or 

dirilmiug to a ceni::crlrc Kj 

Ti'c aiiovvui'Cfi of .i bankrupt’s ccriifi- 
cnie v,iil c'jt diicharge his I'metirr, 
but they may be praceccied agairsl 
noiwitlulanciing fuch adownnee S4 
An applicacioii by a creditor to il.:t the 
baiikr upt's ccrtifica'e: the commifiioa 
was taken out the loih c f Sip!,iJ>tr^ 
end the certificate fign d the soih of 
A'eww.’rr toilowing ; fuch kaily pru- 
ceedingfis contraiy to :..3 int.'ntjon 
of the. iLiturcs cf bankritptcy, whh-it 
were made in favour of tteditors, hut 
are too oftert .-bal'rd for the fetvice of 
infolvent prifons; ihcccriificatethe-t- 
forc ordered to he ilaid ib'd. 

A perfon w!io has a debt in bis onn 
right, and anoti'er as cxetutJr tan- 
not fign a certificate in t^u utuincl 
* capacities S5 

The claufc in the 5 Geo. z. in which a 
bankrupt is excepted from (he benefit; 
of this ai\, who hath upon matrisgo 
of any of his children given above 
the value of looZ, unlefs hehafA.faf- 
$cicn( to facisfy nil- his c.vr.itors, 
muft be conilrued ilridly, and cot 
extended further than children of a 
bankiupt (6 

The certificate being fignild upon ibie, 
fame day with the bankrupt’s Uft v 
• ^ eXnmiaauon*' 




two tbinl* of tbe 
I Gmnfiyt <bf allow* 

(sertificate Aayed for thi fe 
1 86 
y^imly the j jdgei had the oof^aitunce 
'* of oartificates, but betnj found in* 
cenveoient the Greet 6cei hfts taken 
It to ufelf . $7 

lillttMft J^ffUCSt 

The rale that triiAfes lhall not lie ac* 
connudtie for lodes, 4 htch happen 
Irom i^Oflarjr atls, doci not extend 
to their agents 

If an aflignee nnder a rorntnilHon of 
bankruptcy employs an agent to re* 

' c^oetBoney,aiK]beimbeaiU'it. thCdf* 
ggnee will im liable to make it good 
to the creditors, unleft he contused 
body of the creditors m the ap 
pointment of the agent 88 

Alt the court can do to a lummary way 
under a commlilton of bankruptcy, is 
in (tanfaAions between the creditors 
and'alEgttees, but the court \\ill not 
' on petition determine on {»t vate ag ree* 
meets between affigners tndependt nc 
ot the creditors li d 

Where alAgneet of bankroptsdte, or are 
diicharged, and otners are put in their 
room, they cannot revive, but troll 
bring a fapplementai bill to intitle 
themfehres to the benefit of proceed* 
mgs in a former lutt litJ, 

A pendrrtt litft on filing a 

Aippdementiil bill, u liable to all the 

* colts firom the beginning to the end 

of the luit 89 

Where an afiigneedles before he has &c* 
eounted for wbat he has receited, 
and leaves no perlbael aflets, the 
■* creditors hara a lieu opon his real 
*«date liid. 

Affigneds are ^ere trufiees, and each 
jftpsrarrty anfweMble «aiy for whar 
>lhe|r eeeetve 'Atd. 

Whdr«Ni,jotirteMi|or hU Kpre. 

ftalt 1^ chat|l^ ^fan ffjjk 

* wMuheforviviag obiter SB the pay* 

.sssutht of the boAd ^ 

Pl:o^ to isfert^tbe wtkrds Jabt/pi Obd 

‘Av&jd^ ia differ cepa* 

'^SaSiloas of UnKfttpu fW. 

I ^ fidt a hU)^ 

d gf%MM*sdiribiage sb 



theeMelves, tha«oartyrlirchm|e tkeoi 
with soiereft Pogega 

An a^gnee cannot flop a perfon*s ibare 
an a dividend, oa accountjof his own 
private debt owing to him foom that 
perfon thid. 

Creditors cannot g've a general power 
to affignees to profecute Ants, or f«b« 
mtt matteis to at bitraiion at their own 
difcreiion, but there muft be a difttnA; 
meeting of creditors, upon a notice 
given in the LendM GtamtH, to confi* 
der of each particular fuit or caie for 
arbitration , pi 

CooimiStoners may order a dividend to 
be adiert'ssed, if they think 11 proper 
for rfignees to makt one 91 

The ct urt Will not fet afide the chuice 
rf aCignees betanfe fome of the ere* 
tutors live beyond fee, and had no 
0, purtonity of voting thid. 

Affignect ought rot to be removed, un* 
leis It IS fi ewn that they are not per* 
fons of fubAihce or integiily ga 
No precedent to be found <>{ an order 
for creditors to proceed to a fecond 
choice upon a bare fuggeriioa that 
fome live I emote from Lundt*, or are 
Out of k'gland. thtJ, 

B. in 1718, aftei marriag**, conveys fits 
re#l dlateto tfnftees, in confideruhon 
of j;a and other tJuable confidera> 
tiots, in truft for himielf for life, to 
Ills Wile for life, then to hu eJdefi foa 
if he (crvived his father and mother, 
ai d fo to the next Ton, &e. B* after* 
v&ids te;ane bankrupt, this is .a 
conveyance which fails diiefiiy with* 
in tlte clcule of 17«r 1 ca/. 15 and 
therefore trnflees I'critcd to convey 
to the plamt'fis the af gnees under 
the contmi^Boo againtl B* 93 

NCteflary to prove 60 the Astute of 13 
£Uz<. that, at the making ot the fet* 
(Irmentf the perAm conveying was 
inuebied at tlba ume of the execution 
of she deed iA</« 

ypoh rtfo fttttote ot ay iS/fst. fobAaneat 
fprebafers fiialt prevail to fet ande a 
(etifofoelik that t« voluatary, and 001 
, a vaJtmbie confiderfiion 
AUgitfaa Awnd in the place of a baiik* 
aid are bosifw by aHa&s foirly 
doah by him ' ^ritd* 

in $. i^d ^ *^4. 

aufiiieratiaB*.iw)pa,iUit 

' V. 



oblige the court to hold it to be for a 
Valuable conitderation Pagt 04 

Ah afiignee under a commilSon of bank* 
fuptcy mall farrcnder a copyhold to 
thepurchafernotwithllanding the lord 
may exadtwo fines, for no perfon can 
make a common-law conveyance of 
a copyhold 95 

An afiignee under a commifllon of bank¬ 
ruptcy of a copyhold eltate is a vendee 
within the ftatute of 13 Elia. csp. 7. 
and not the purchafer from the af- 
fignee of fuch eftate 96 

. Cbmmiffioners ought to accept copyholds 
but of a deed of ailignment of the 
bankrupt’s eftate becaufe it will fave 
the expence of two fines to the lord, 
as they may convey to the purchafer 
thereof in the firft inftance by bargain 
and fale 96 

No prejudice will accrue to creditors by 
leaving out copyhold eflatcs in a tem¬ 
porary ailignment, for an extent of 
the crown will not alFe^ it ihlti, 

• Several things in the bankrupt laws 
which want reformation ibhl. 

V/hcre an ailignce becomes a bankrupt, 
and is removed, his afiignees as well 
as himfelf muft join with the commlf- 
fioners in executing an aliignraenc to 
the new atlignces ^ 97 

yniitt ar'lfeparaie Csmn'.iJJlan. 

Where there Is a joint coinmifllon againft 
two partners each muft be found bank¬ 
rupt, and though or.c die, the com- 
miifion may go on, but if one be 
dead at the time of ifining the coiti- 
miiiion, it abates ibuK 

Where there is both a joint and feparate 
commitnon, a creditor under the joint, 

■ may come under thf: feparate, and af- 
fent, or diftent to the certificate ibid.' | 

ISee Commtjicn and CmmiJJtomrs, 

Separate creditors may come in under a 
joint commiffiou and prove their debts, 
but where there are two perfons who 
have been partners, and yet the com- 
milTious ai 4 taken out againft them as 
feparate traders, ihtr* creditors upon 
the joint eftate cannot prove their debts 
tinder each commifiion ' ' 98 

A joint commifiion of bankruptcy taken 
. out againft two perfons, and a feparate 
Vofc. I, • , 


eommifiSon againftone, a creditor upon 
. their joint ahd feveral bond is not in- 
titled to have a full fatisrafllon out of 
both eftatrs at the fame time, but muft 
make his eledlion upoh which of the 
eflatcs he will come in the firft place, 
and fuch creditor fhall have time to 
look into the accounts of the bank- 
rupt’sJoint and feparate eftate,’before 
he makes his eIe£llon Pa^e 

Doubtful whether a creditor under a 
feparate coinmiffion againft A. and 
debtor to a joint commiifion againft A. 
and A. can let off tne debt he owe; 
the latter by His demand againft tre 
former 100 

■» 

Ridt as to bis Executor, or ■vdbere ke is one 
himfelf. 

Executor, of a bankrupt unlcfs the cotn- 
ii'.ihicn againft his icliator be ruperfed- 
ed, cannot takeout one for a debt due 
to tile teftator HlJ, 

Petitioning creditor (hall pay colls of 
Juie,fiJe.ts only, where a comoiiflion 
is luperfeded merely for a defetl in- 
form 101 

Where allignees have pofieireJ themfelvcs 
of cflecls which belonged to the bank¬ 
rupt as an executor cii^y, the court 
upon an application of the tcflator’s 
creditors will for the fecuring his 
cfleils, appoint a rec'-'ver, to whom 
the aflignees fliall account for fo much 
as they have got in of tlie teftator’s 
eftate * 

An executor felling off the.ftockof bis 
teftator, though it conffts of wines, 
and he buys ibme others to mix w-Ith 
and fine them, will not make him a 
bankrupt; otherwife if he buy wines 
intire, and fells them to his cuftomers 
intire 102 

V^hcre a'perlon againft whom a commif- 
fion is taken out has furrsndered him- 
feif, and acquiefeed a year and half 
fince the taking out thereof, the court 
will not direfl an iffue to try the bank- 
ruptcy, but leave him 10 an aiiion at 
law iiiV/, 

Rt/le as to Landlords, 

V/here a bankrupt’s goods are fold by atl 
i, Lffigne'ei a landlord can cnly come in 

■ 'tor 



''-Jt fipt 


for .Us rent' ^ with tho oth^r 
' .creditors/ . P<ij^r‘i02 

A-nQttffigec'vho has paid the arrear of 
. reoc on a bankrapt’s eftate, unlefs he 
.> v'.liai an order to ftand io the landlord's 
^ place, fliall not be prdiSrred to the 
■ . creditors under the commiflion 103 
If the landlord of a bankrupt Ihffers bis 
\ aflignees to fell off his goods, he is 
not intitled to his whole rent, but mud 
come in pro rat& wjth other creditors 
under the commiffion ibid, ; 

A landlord may diftratu *for his whole 
rent, even after affignmeut or fale by 
the aflignees, if the goods are not re< 
moved 103 

An aiSgnmeot has a retrofpeA fo as to 
avoid any mefne a£ts done by the 
. bankrupt ibid. 

Commiffion againdwhoowed B. twelve 
years rent; B. proves his debt under 
the commidion; the aflignees fell the 
whole goods of A. to the petitioner, who 
lives in A.’i hdufs; S. three years after 
proving his debt, diflrains upon thefe 
goods as being ditl upon the premifles. 
The vendee of the goods is intitled to 
them; and the proceedings of B. upon 
' his replevin regained and confined to 
his remedy under the commiflion 104 
Notwtthdanding a commiflion, and a 
meflenger is in pofleflion of the goods, 
the landlord may didrain for rent, 

' even after an ailignment, if the goods 
' are on the premifles ibid. 

A creditor after he has received a divi< 
dend under a commiflioa, will be al¬ 
lowed to bring an afUon at law for his 
. de.bt upon refunding that dividend 105 

Rule as to Cmpofmru. 

A. being upon an agreement for a com- 
pofition, gives one of his creditors who 
would' not confent to it otherwife, a 
bond for the refidue over and above 
bis compofition, fuch a contrail, thdngh 
• not void by theexprels words bf 5 Geo. 
s. feemi to be witbin the reafon and 
defiguof this ail ibid. 

Ru!e qs to Creditors. 

A bond creditor, to whom the partners 
' - .* were^tUotly and ieverally'. bound, may 
' make Jus eieition to-coa^ agaiaft 


joint or fltparate edate, bid not agatild 
both, except for the deficiency; and af¬ 
ter the other creditors are paid P. 106 
Where a meeting of creditors is properly 
advcrtifed, and fome do not think pro¬ 
per to come, the majority in value 
who are prefent have a ri^t to bind 
thole who are ablhnt ibid. 

Where drawer and tndorler of notes are 
both become bankrupts, andtbeaedi- 
tors have received adividend of 6 's. un¬ 
der the commiflionagaind the indorfer, 
they can only prove the remaining 
14 X. under the commiiflon againd the 
drawer. 107 

See Ibile as to A^gnees 91. 

See Commiffim md Commij^onm 67. 

P. a creditor under a commiflion, being 
indebted to K. in 79 /. draws on the 
aflignee for that fum, payable to K. or 
order, out of P.'s fliare of the dividend 
to be made; the aflignee accepts it by 
parul,but, before any dividend,becomes 
a. bankrupt himfelf. Ki is intitled to 
the whole 79A and is not obliged tp 
come in pro rata only under the com- 
miflion againd the aflignee 108 
Wher&a bankrupt is in execution for one 
deU, and the judgment creditor has 
another againd him of adidinft nature 
he may prove this under the commif- 
fion notwithdanding be refufesco waive 
his execution upon the other 109 
The petitioner credi tor of a ban krupt who 
gave him l^iides bills of exchange on 
merchants in Holland, that made tbem- 
fclves liable by acceptance ibid. 
An obligee may have fev'cral aflions 
againd each obligor, but fliall not levy 
mote than one Ivis^t^ou for his debt 

no 

A creditor is intitled to come under a 
commiffioD of bankrupt againd all the 
obligors, drawers df notes, ^e. till he 
. iscompieatly'fatisfied ibid. 

The ^ticioner wais admitted undcf the 
commiflion for his whole debt, and be¬ 
fore a dividend receives 2 s. and 6 4 ^ in 
the pound under a compofition bf the 
acceptors of the bills {hid^ 

The amgnees infid, he fliall paid a di- 
. videudou the fuel left.only, after, de* 
. ducting the a /. (id. Butxs the com- 
' pofiudn wes not paid {ill . ajdei. the 
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debt proved, hefltaUiecnve a dividend 
on the whole inm 'Page i lo 

Ci^had been for fevera! years a colieitoi’ 
of the land taxforthepartihof Sc Dan- 
ftan'a in the and at the ilTuing ot 
the commtlfion owed opon the oalance 
paS /. II/. to the chamberlain ot hm 
dam 111 

An inhabitant of the parifli admitted a 
creditor by LardCbaa and allowed 

to prove for himfelt and the reft of 
the pariihioncrs tb’d. 

Where a perfon ftays till a bankrupt and 
the allignees are dead, and fifteen years 
after ch>. date of ihe commiftion applies 
to be admitted a creditor, the com t 
on theie circumftances, and in conii 
deration of the length of time will, 
difmifb .he petition ibid. 

Contingent Debts. 

A hulbind by articles previous to marii> 
age covenants to leave hii wife 600/ in 
cafe (he Inrvives him, he becomes a 
bankrupt, and dies before any dividend 
made; the wife, as the law now llands, 
cannot be admitted a c editor under a 
comfflillioa againft the hathind ti; 
A bond pav«bleatinilallinencs, ihe tbli 
gee, upon a bieach of payment a .ik 
lirft inftallment, gets judgment on the 
whole penalty j n pav meat of the mii> 
nev due and coil, e\ en a court of law 
Will act equitably, and relieve ine ubli 
gor 118 

The cafe ex parh CtfMlh &c. was an obt 
tit opinion of lord Kt g'$ only, an 1 
not the cafe in judgmmr tbiJ 

a debtor to a bankiupt, before his 
bankruptcy ana creditor to him upon 
a contingency tn’ac takes place after 
the banki uptcy, Ih ill not be at liberty 
to fet olT under the claufe relating to 
mutual credit 119 

B, M.m purfuance of articles before mar 
mge wnh the petitioner, executed a 
bond to T, and W 1. truftees un 
der the articles, in the penalty of tooo/ 
conditioned to be void if the heirs, 
of B. M. Ihould pay to T M and 

IT. R. 500/. within three months next 
after the death of B. M, for the ufe of 
the petitioner, or in cafe ihe ihould not 
furvive, to the aieof her child or chil* 
dren, if nay :^A commilhon of bank- 
tuptcy ifluedagainft M* who dies on 


the ift of Apn‘ 1749: on the xSth of 
the fame month a dividend it made of 
9/. in the pound: the petitioner p ved 
to be paid a proportionable dividend: 
adi.;nees being ferved with no ice, and 
m c mfrl ntttmitnff for theno, direded ihe 
ihoald be idmi ted a aeditor, and 
ceive a dividend of 9/. in the pound, 
mt oppofed Page I ao 

J fu Irment woul 1 have made it an imme¬ 
diate debt, and (he would have been 
intitled to have come in as a clai nant 
before her huiband’s death, and 'he af- 
lignees mini th'n have retained fuffiti- 
ent on a dividend dav to anfwer a pro¬ 
portionable dividend to ihe petitioner 
when the event happened 1' t 

Lord Chance'lor being nn ti er 

op'nion as to a wife’s betmv aan/t / oa 
dt-tdinl. and ^orJ Talbot dou , ng of 
it, and h« prelcnt Chaivellor in a cafe 
ex latieii oow,Di m'n I'i4i,ietufing; 
tu admit Inch a ptrioi ledi'or, hit 
Lordihip would n it fufter ne iecretary 
to draw up the ord' r pronounied ai a 
former diy of petitions, though not 
def*n fed, but recommmded it to the 
affignee^ to compromife it with the 
petitioner tbuL 

The petitioner’s hnfeand before mam-ige 
Cite her l:tli»r .. oond 'n the penalty 
of600 / condnoned fur ibe p ivment of 
300/. 10 her in i(e ^ furvivedhims 
he has a commiSim of bankru,>tcy 
taken out againit him, snd dies in t^n 
day^ a'ter lij 

The court thinking it a doubtful cafe, 
whe her ihe ihould or (bould not be 
admitted a creditor, dtJ>ot p ve an ab- 
Joluie opinion, but on sfligne'S confent- 
ing, /he Ihould come under the csstnmir- 
fion for 130/. ordered her a dividend 
accordingly tbid. 

The ftutute of 7 G</. i cap 31 extends 
only to creditors at a fu ureday cittatn 
and not to cebts on mere ceniingtnctts 
which have not happened at the time of 
the ac\ of bankruptcy commuted tbtd. 
All the cafe', fince Tulip v S >atis, 2 i.d. 
Raym 3 ,.6 have beta determinrd 
againii a contingent interell 119 

Rule as to Diaruts and Indoifnstf BiSt 
^ BxibangCt &c. 

W. draws bills of exchange on // who had 
no eftefis of ir .in his hands, .hry are 
U u 2 trauinuiied 




tnnfmittei to R. and Company, and 
hJprfed aver by cbeoi to feveral per- ' 
ioot; the aflignres of X. and Com- 
'; admitted as creditors adder tV,*t 
* Cdmmiflionj for fo jcnttch as they have 
paid to the indorfces of bills of 
exchange under R, and company’s 
. cominiffion Raj^etza 

Jl, driws a bill on B. ^ho has eiTefU of 
J.*t in his bands, afterwards it U nego¬ 
tiated and indorfed over, this wiH'not 
make the indorlers only in nature of 
furcties to J. but every indorfer will be 
conlideredasanew original drawer 134 
I), being indebted to M. K.injt /, gave 
him the following note; IpromTfe to 
fny to M K. the fam 0/ Jil. Witmfi 
. mj hand, Aug. adth, i B< D, M. K. 

. l^ing indebted to ^. in 92/. 19/, de¬ 
livers D*s note to h’^n, that he might 
receive the money in part of his debt 
who gave the following receipt, Re¬ 
ceived zoth Dec. 1754 , « bill for 71 /. 
wbUb when ptud, iviU he on atcoant per 
Thomas Byas. M. K. becomes a bank¬ 
rupt, bat not having indorfed or aflign- 
ed the note to B. the aflignees apply to 
D.h fdicicor, and receive of him the 
71 /. The afhgnees of AT’s tiiate, coo • 
' iidered as iruliees ibr the petitionerfiv/A 
rr/ped to thejont of •jxU ibid, 

A. gives a note payable to B. two months 
from the date for too/. B. indorfes it 
. over to C. but allows a diicount of 9 /. 
per tent, be proves it under a commif- 
fion againft A. for the whole turn, but 
commiiiioners, finding out th's fa-^l 
afterwards, flop his dividend ; Lord 
' CbamcHor Telexed his petition, and or¬ 
dered an iilue to try whether'a bond 
from the drawer and indorfer to C. 
,fot too/, paying only 98/. 8/. 6d. 
was uforions 125 

A note given before an a£l of bankrupt¬ 
cy, though indorfed after, is a deBt 
upon which the indorfee may takeout 
a commiffion of bankruptcy againfl. 
the drawer .126 

]^r. liiihn and one Mehrli had various 
iranfoittcns together, prinLipally nego¬ 
tiating hills of exchange from 1743 to 
the-8'hof Jutte 1743. and on the i8ih 
..of A,ri! 1743 Mthtll commuted a 
private a£l ol banlirupicy, the fums 
paid j»y Mii-beU tor theie tranf<«£:Uons 
, to'-tl’e pla.tntitf, swnottnted to joop-I. 

. The affiances brifl|; agaiillt 


SiRon, for fo mueh mooefhad and re¬ 
ceived to rheir uto, and cecoveredf • 
verdift againfl him for 3000 /. BiRom 
infifled on the trial to have 712/. al¬ 
lowed him, as paid to ^nd tor the 
bankrupt, bat being retofed, brought 
a bill tor the 712/. Billett intitled to 
have this allowance, and the verdift 
not conclufive upon him, becaufe it is 
matter of contra 3 ,and of account, and 
in that rcfpefl, a proper fubjed for 
the jurifdi^ion of the court of Chan¬ 
cery Payie 1 a6 & 127 

Drawing and redrawing bills of exchange 
for large fums, and a continuation of 
it, is a trafficking in exchange^ and a 
trading which will make a man liable 
to a comm'ffion of bankruptcy, tho’ 
a lofs enfues to the bankrupt by fo 
doing I z8 

G. drew a great number of bills payable 
to r. and A. upon H, who had no ef¬ 
fects of G.’s in his hands, but, to do 
honour to the bills, accepted them not- 
wiihflanding. G. becomes a bankrupt 
and //. by .means of the great fums he 
paid on account of fucb acceptance, be¬ 
comes a bankrupt likewiffi: The bill- 
holders prove under both commiffions, 
and receive dividends, but not fuffi- 
dent to pay 20J. in the pound: Ibe 
of It. petition to Band in the 
place of the biil-beldits, pto laittOf as 
thr^ had received under H.*s commif- 
fion, againfl the eflate of G. Ordered 
that (hey fliould pro /auto, as H.'s eflate 
had paid on account of his acceptance 
cf the faid bills, but not to receive 
any dividend from G.’s eflate, till the 
biU-bolders bad received a full fatisfac- 
tion for their debts 1 sg & 130' 

Watkin of BriRA had large dealings with- 
G, of tt'orrefer, who had Hatton for I 
his cofrefpondent in Ltndm. It was ' 
agreed between G. and Hatton, that the 
latter fliould anfwen atl draughts that 
fPatiin, fooald. draw upon him on ae- 
count of G. Watkin draws accordingly 
on Hatm for 4000 Hibo accepts it, 
tio/f^h bt bad no Gi,*! in bif 

ha^. The payee, on the acceptor’s 
jipn-payuSent, appliea to the drawer . 
who pays it: Watkid applies tp Be 
mitted a crcditorenderacommiffidiiVf 
bankruptcy agaieil Hatfom Thfit^n* 
men.t between 6 . aiid Hatton^, jpots- the . 
laiv^r to all tMeat^ tlte iaofe ffitua- ' 

- atoll 
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(ion ss G. hifnrcilf, ynd tberefoi^ th«* 

he bad. HOtJcdsof G.’s in bts bands at the 
time, he has, by hik agreemeat, made 
bimfclf, liable, and H'diim has a right 
to come in as a creditor under the 
comraidion agaiuft Hatton Page 131 

Where ^JJigncet tadl le charged with /«* 
ttstfi. 

See KnU as to dj^gmu. 87 . 

R'llt at to Pai tnei fi'p. 

See yjttt ail fepaiate Cstnm’J^sn, 97. 

See Rule as to Ci editors. 106. 

A fepsrate commidion taken out sgaind 
perfons formerly partners, tb.. p 
eredttiis, upon an appiication to the 
court, were left at liberty to bring 
their bill, ^ny demand on account 
of the partnerfliip againft the aiilgnei s 
of the fep irate eilate, who weic di- 
rcfled to fell the whole eHefh, and , 
depolit the money in the bank, but ' 
not to make a dii^idcnd, until the fait 
ihould be determined t )z 

The joint creditors allowed to prove 
their debts under the cornmiiFon in 
the mean time, without prejudice .b. 

A commiflion may iiTue againil one part¬ 
ner for a joint debt, thu’ an action 
cannot be main ained againil one 
without joining the ocher two part¬ 
ners I ■53 

Though a majority of creditors agree to 
certify that a commiflion ought to be 
fupeifeded at a meeting for that pur 
ofe, yet if one creditor fays, 1 dial I 
e able to prove in a few da\ s, do 
not certify yet, the court will not 
fuperlede till fuch creditor has an op¬ 
portunity of proving hie debt 135 

Where there is a principal and furety, 
and furety pays .oiF the debt, he is 
dntitleJ to have an aflignment of the 
fecurity to enable him to obtain fatis- 
fadion for what he has paid above 
bis own (hare ‘ ibid. 

H. a filkman, and F. a dealer in coals, 
are paitners in both trades, they af¬ 
terwards diiTuive the partnerihip, and 
i gives a teleafs uf ail demands, i 


and took upon him the payment of 
the debts due from the coal trade, and 
H, the debts from the filk iiadr and 
the refpedtive debts alfigneJ accord¬ 
ingly Pas^e 1 36 

H dies, and a commiffion of bankrupt¬ 
cy is taken out agafnit F. and the 
nieir-ngcr atrempting to feiae 'be ef¬ 
fects of H. in the hands of his repre¬ 
fen cative, is oppoled and turned r uc 
of poilw'ffi'n. The dffignee petitions, 
complaining of the force upon the 
melicnger • i 6 td. 

By the relrafe of F to II the wh >le pro¬ 
pel fy of the li.k trade veiled in H» 
and the aflignecs of P. Handing in 
no better light than the Bankiupr, the 
goods of H ought not to have be^'a 
feiz (1 und-r the commifltoii agtinft 
F, and petition dilafiiflcJ vvi«li colls 

136 Si 137 

Formerly, where there were f vctal part¬ 
ners, the cull mi vvas to take out fe* 
paicuc comniiilioiis agnnft each pirt- 
r'l, as well as 1 j ^iiit commiflion ; 
hut this being thong it a very unrea- 
fonabie pra.M c*, and ucc-funing *ieac 
confuAon with rc'itd to bankrupts* 
elTcits, ha*- bi.n d I ountenanevd,-nd 
the court nov keep oi,c conimiflioii 
only on foot, and diiitl uiHiniH ac¬ 
counts to be kept ot tne fcveral cltutes 

Wi»eie there is a joi’ eommtirion, le- 
pnate creditors ought not to t ike out 
a lepsr,# one. bu' a 1/ to be ad- 
m'lCied to prove their oe its u id r tiie 
j Jint, as bting a means uf favieg 
evpcnce to 1 he creditors 

Up ni an appliuicion of joint cr.’diti rs 10 
be admitted toproveriieir debts und«r 
a fcpara*e coniiniflion; ordtreo sie. /- 
Jionally, ihat they fliud be ad uittcd cre¬ 
ditors, and ad *1*1 or UclcvHC to the 

• bankrupt’s ceiiificate, becaule it w^ uld 
otneiwilc li'ar bim of t'le debts of 
Joint creditors, as weil as leparaiC ib,. 

e 

JRa/f to Cods. 

See Rule as to jf^gneeu 87.* 

See Rule ai to bis Eeeeniotf c> z^bere be 
is one hmjelf. lO:i. 

If a whn’r p ti* on is recited in an aflida- 
vit of urvice, the court will mak’ the 
U a j atu>.aey 





•ttemejr whoirew it p»y tbe coft» oot 
of btK own pocket i|9 

See "Rult Mto JJigoitSt 87. 

An iSoe b id been before direAed to try 
the bankruptcy of G. and found nu 
b. nkrupt agreeable to the judges di- 
red on<. A cooimiflion of bankruptcy 
is 8 pn'ceeding at law in the firft in 
ilance, and if colis are given there, it 
y^ill follow of courfe in the proceed- 
irgs before this court r tbtd 

Cnft* arcrned by protefting bills before a 
c mmiffion iflues may be proved, but 
no parts oft^e coftt arifen afcei wards 
« 140 

Tht ConfttmHien ^ the nptAing Claufe tn 
tin lOtb ^ ^een Anne. 

The ftamte of the loth of Queen Jm. 
cap 15 repeals only that part of the 
ifacute of 2t cap. 19. which con- 
flittttes a bankrupt, bnc not the de- 
fcription of ihe trade or occupation of 
the per ion again II whom the commif* 
fton ilTues 14I 

h/crtvcnei i< comprehended in the words 
banktt*, brtkett and /allots in the fia- 
tute of ^ Gso a. jp. 142 

Rak as to Dividends^ ' 

See Rule as to A/^gnns itirg charged vulth 
hurtfi. 132. 

See Drarwers s^d Indtr/ers ef RtUs^ &c> 

122 . 

See Ride as to aUewance to Bankrupts. 207 
Comm'JJita Juperftlkd. 

See Rule as to bts Executorst or vJsete he'' 
IS one hitrjtlf. ico. 

See Ride as to Co/s, 138. 

See RmU as to Paitnerfistp, 132. 

On fupeireding a commifiion, the court 
a) >7 either dired an inquiry before a 
ntafirr of the damages fuilattied by the 
bankrupt, or <s fuanfum damntjlesuas 
upon an lAue at law, and a tier da» 
ttagds are fetded, may^^ for the bet* 


ter recovery thereof, order the bond 
pven by the petitioning creditor to 
Lord CbrnnlloTt to be iffigned to the 
bankrupt ^ Pago 144 

After two dividends, the creditors releafo 
the bttttktupt of all further demands ; 
he petitions to fnperfede the commifo. 
Son, and for liberty to collefl in the 
debts dill due to the eftate: 1 he bank> 
rupt admitted to Hand in the place of 
the afiignees to get in the remainder 
of the debts, butjl!.ei</ Chancelh would 
not foperfede the commiiiion for the 
fake of the bankrupt, as it would in> 
tirely defeat his certificate 143 

After a commifiion of bankruptcy has 
been proceeded upon in the nfual 
manner, and all the creditors have ac> 
quiefeed in it, and the whole com- 
pleatly finifhrd, the court will not fu- 
periede it, tho* the a£l of bankruptcy 
committed before the petitioning cre> 
ditor’s debt arofe was of a doubtful 
nature tltd. 

A commiflion fuperfeded, becanfe it if- 
fued agsinfl an infant 146 

J. treated with H. againft whom a com* 
snifiinn of bankruptcy was awarded, 
for the purchafe of the equity of re¬ 
demption of his eflate in mortgage to 
F 40U / fettled for the purchafe * Ar¬ 
ticles figned, and A. pays 251/. 1 s. 
to clear oft the mortgage, and was to 
pay 130/. more on the execution of 
conveyances: On H*» refnfing to 
compleat the pn cnafe, or pay oft the 
mortgagee, J brought an aAion a- 
gainft^ who was carried to gaol, 
where he lay two months, and upon 
this was declared a buikrupt: H ap¬ 
plies now to fuperfede the commiflioD, 
on a fuggefiion that A’o debt is not of 
fneh a nature as indtles him to fne 
out a commifHon 147 

The court doubted whether A. could 
take out a commifiion on fnch a con- , 
tradl, faying, the remedy ought to 
have been a bill for pet formance of the 
contmfi, aod no action could be main¬ 
tained ; and it appearing that A. fince 
the ifibing of the commifiion, had 
taken an afiignment of the mortgage^* 
he was refirained from proceeding on 
the commifiion, for, as fianding in 
the place of the mortgagee, he could 
hold uU redeemed) and likewife com- 
. ' pdl 



pel a perrormuice of tlie contrtfi, or • 
oblige A. to refund the2$i/. t$. 

Page »47 

Rule at 19 Banhupt't Attendance on 
jignlti. 

The attendance of the bankrupt on the 
afllgnees to alBll them in making out 
the accounts of his eftate, is confined 
by the 5th of the prefent King to the 
42 days, or the enlarged time at 
moft; but if the aiOgnees will under* 
take, for the creditors under the com* 
miiHon, that they fhall not arrell 
him, the court will order him to at* 
tend, notwithlhnding any rifque he 
may run from his cieditors at large 

I4S 

Rde at to an entice under a Cemnr/- 
Jion of Ba nki upUj. 

An apprentice, where his mnAer becomes 
bankrupt,, lhall be admitted as a cre¬ 
ditor only upon the remaining Turn, 
after deduftiug for the time he lived 
with the bankrupt 149 

Rule as to di/iovnting of Notes, 

See Rult at to Dt awirs and Indm/irs of 
Bills f kxJ’attie. 

A perfon who takes nomoie for the dif- 
count of notes than at the rate of 5 /. 
per cent, per Ann. (hall prove the whole 
amount of thofe notes under a com- 
milfion of bankruptcy againft the 
drawer, without being obliged to de- 
duft what he received of the indorfer 

. for the difeount 150 

The rule eftablilhed *by commifiioners 
of bankrupts, that creditors can¬ 
not prove intereft upon them, unlefs 
exprefied in the body thereof, is a 
reafonable one, and the court will 

not break through it 151 

Ride at to a petitioning Creditor. 

See Rule ns to hit Eteentor^ or mdtere be 
it out bimftlf. 

The clerk of the commiflion caufed the 
bunkrapt to be arreiied at the fait of 
It petitioniug ^editor and alBgner, 


in the Sheriff*! court of London, far 
80/. and afterwards caufes another 
aftion' to be brought In B, R. for the 
fame fum, and kept him in enftody 
till F. had an op^rtunity ofarreAing 
him on the King’s Bench aftion, and 
afterwards charges him with another 
aftion at the fuit of one fPafs; bank¬ 
rupt applies to be difeharged from 
both aftions: /. and If', direfted by 
the court relpefUvely to diKliargehim 
out of the cuftody of the marlhal, as 
the fame attorney was concerned in 
both aftions Page 15a 

A petitioning creditor cannot arreft a 
bankrupt, becaufe a commiffion is 
both an aftion, and an execution in 
the firll infiance iHd. 

A petitioning creditor determines his 
eieftion by taking out the commifiion 
and cannot fue the bankropt at law, 
though for a debt dtjiinll from what 
he proved 155 

Where pcrfbns refufe to prove debts un¬ 
der a commiffion, the barely being 
affignees will not determine their elec¬ 
tion, but (hey may fltll fue the bank¬ 
rupt at law ibtd. 

A peiitioning creditor has not the fame 
eirdion as a common citditor; for if 
he was to elecl to proceed at law, it 
would fuperfede the commiffion 154 

See Gimmijien fupeifrdtd. 

Rule as to* Notes vibere i ^reft is not 
expsrjfed. 

See Rule as to di/countiug of Notes 150' 

Tie ConftruSion tf the Statute vfx\ Jac.* 
I. cap. 19. 'voith refpeS to BanhuptP 
pof^Jfoa of Guods after AJignment, 

Alignment of a (hip at fea for a valuable 
confideration may be good againfl; 
affignees of a bankrupt, though no 
poffeffiott is taken thereof, but if of 
goods at land otherwife 154 

Pazjmt has only a fpecial property in 
goods, if not redeemed within the 
time 156 

An owner of hoys mortgages them, and 
after fo doing, is fuffered by the mort¬ 
gagee to ufe them for three years to¬ 
gether, and has money lent him upon 
the cr^it of being the owner, they 
U u 4 are 
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aK liable to b'e fold under a comittif* 
fion of bankruptcy Page 157 

Where a creditor of a bankrupt has re¬ 
ceived money of him, and an aibon 
is brought by the affignees to iccovcr 
back /ueb money, they nioft prove 
futh creditor had notice of the bank- 
rnptcy when he received the fame ib, 
Whjre goods are delivered to a creditor 
after notice of an a‘> of bankruptcy, 
the proper adtion for the aflignees is 
trover, be..aure thc’c^is a tore in de 
taining, though be came lightfully to 
the ^oilefu >n of the goods tbul. 
Marriage, wuhout a poition, is itfeif a 
coniiJrratinn for an agreement 158 
A tvuman's fortune falling (horc of the 
hufband’t expeSations, is no rcafon for 
ictungafidca maniageagicement i;9 
The rtanfe in 21 whi< h fays, that 

allgtadj inthe pejjfifm tf ahankiupts 
to /he gaiMi a gthtral iteiht, fitall 
bs liable to bis aeJitms, relates to 
goods the bankrupt has in his own 
right only iisJ. 

P. IV. and his partner gave a bond to H. 
for I zoo 1 . and the iaine day by deed 
afSgned to H or order, the goods in 
two (hips then at Tea, and alfo 13 bills 
pf lading, and policies of infurance 
containing the laid goods, as a colla¬ 
teral fecurity, the latter indorfed to 
H. the former not: A biil brought by 
the alTignee of K. IV. become a bank, 
rapt for thefe goods, inlilUng that R. 
tv. acted as the viiible envner of the 
Ibip and cargo, being not pot into the 
po^flionof and therefore the plain¬ 
tiff indrkd thereto for Uic benefit of 
the rrtditrrs at 1 irge 160 

The court of opinion that every thing 
w'lii h < old fhew a right to the (hip 
and cargo b,ing delivered over to H. 
R. IV. couid DO longer be laid to have 
tne ordei and difpomicn of them, a'nd 
theiefore not within the meaning of 
zi Jac. cap. 19. and confequentiy H. 
has aright to retain the fhip and cargo 
till ihe piiocipal Aim oft zoo/, aud 
intcrefi is fatisfied 160 

A being indebted to B. afligns over 
barges to B. who foffers A. to keep 
the pofTefiion, this is a fraud on die 
creditors at large, and the badges may 
^ feized under a coihmifiion of bank¬ 
ruptcy utkeq our afeenvards 8gaj,oft 
A* 


Where there it an aiCgnment of put- 
ward bound cargo, it is a* compleac 
contraO, though the cargo Is not de¬ 
livered to the affignee Page i6z 
Indorfing bills of fale does not amount 
to an affignmont, unlefs the goods aie 
diredlcu to be delivered to the allig- 
nee ihii. 

Afhgnees under commifiions of bank¬ 
ruptcy take, Ailjecl to all equitable 
lirus againft the bankrupt hiinfelf ib. 
Affignmcnt of chofes in action for a va- 
luablc confideration, are good againll 
creditors under a commihion of bank¬ 
ruptcy ibid. 

If a perloii advances money upon a con- 
dit’onal Ale of guods, and dots not 
infill upon a delivery theieof, he con¬ 
fides in the credit of the vendor, and 
not on any ical or p.>rticular fecuiity, 
and ought to come in under a com- 
miflion of bankruptcy againfi the ven¬ 
dor, as much as any other perfon, that 
places a confidence in the bankrupt, 
and not on ary other feVurity 165 
The general view of the provifion now 
in que(lion,is to prevent traders front 
gaining a deluiive credit from a falfc 
appearance of their circumllances 183 
Thellatuteof txjac. i. tap. 19. ex¬ 
tends to conditional as well as abfo- 
lute fates ibid. 

A fhare of the partnerfhip trade, & c. 
mortgiiged to a partner, mufi be de¬ 
livered, or it is a delufivc ciedit, and 
I falls within the Aatutc of 21 Jac. 1. 
ea^» 19 . tbiJ. 

The provifiops in zi Jae, i. cap. ig.Jei, 
11. v/ith refped to legal intcrefls, mull 
be followed as to equitable ones; 
chofes in a&ion thcrefoie held to be 
within the meaning of the adl, and 
ate included in the words goods and 
chattels ^ 184 

How fa^ partnrrfliip Hock is liable to 
the debts of partners in the firfl place 

tbid, 

Wdiere one partner lends money to ano¬ 
ther partner generally, and it is not 
entned in the paitnerfhip books, he 
does not gain a fpecific lien upon th^ 
fhaie of the borrower ibid, 

A perlon may fet off a debt under the 
bankrupt acts, though not relative to 
the mutual credit between him ^o'd 
the bank] apt 185 


r 



Oni Mdttbtwt foW to ooe Ffyn and FuLr 
twO'ihird< of 500 barreU of tar, at 
the rate qf gs, per barrel, and the other 
third he agreed iboald go, and be con- 
ligned to them for fale, at fits rirque, 
and on his own account, and that he 
ihoutd be at the charge of cartage and 
porterage, and fliipping of the whole. 

Page ty.5 

accordingly caused the tar to 
be put into a warehoui'e or cellar of 
his own. for the purpofes of the agree¬ 
ment : Ffy'i and FiM at the fame time 
pa.id M.ttfiewj inbills i;o/ 
the amount of two-thirds, and itiiir 
r/v7er made them oat a bill of parcels; 

iilierwartis becomes a bank¬ 
rupt, and the aflignees take poif.-Jfion 
of the tar, as they found it remaining 
in his warehoufe 

This was held not t> be within the in¬ 
tent of 21 y.v. 1. cjp. 19 which 
meant to gu.ird againif leaving goods 
in the poJfiJJtjti^ erUtr and ilif ojitkn of 
innkrd'tt, but a mere teinpoiary cuf- 
tody, till Flyn and Field had an op¬ 
portunity of lhi,.ping it off 10 Irclaul, 
and that they are intitledto two-thirvls 
of the lar ibid. 

Rule as t« Copylhdtfs un.kr a Comm'ijfun of 
Lankr'ipiey. 

See Drury v. !*Im, under RJe as to Af 
Jigms 9j 

Where AJjignres ore liabU to the fame 
Ee^uity with the BuHimpt, 

Though the court will favour creditors, 
yet it mull be where tiisy have afu- 
peiior right to ocher peribns i 83 

Afettlement aft^r tnarn.ige .good, if){ 
be upon payment of money as a por¬ 
tion, or a new additional fum, or even, 
upon an agreement to pay money, if 
afterwards paid 190 

Where creditors can have no remedy at 
law, but muft come into equity, this 
court will m>ke them do equity 191 

Though iq a conveyance by leafe and rc- 
Jeale the leafe is miffing, yet if a con- 
fideration be proved, the releafe will 
amonnt lo a covenant to Hand feifed 

191 

In the cafe of voluntary fettlements and 

wHisjtf t|>ere is no declA.rsuon cf the 


* ' ^ 

trull of a terflo, it refults ta tbe^Or 
nor; otherwi/b, .where it is a fettle* 
merit for a valuable confiderattoq, qnd 
in the nature of abontraA for the be* 
nefic of a wife, and. of the iffue P,sgi - 

A limitation in a fettlemeiii to a hulk', 
band for life, to triidees to preftrve, 
&’r. to the wile for life for her join* 
ture, and after tree deceaie of both, to 
trudees fur 99 years, on fuch trafta ' 
as hereafter expreffed; and after .the 
d'-ccrminaiion of th4t ellate, tq the 
hrl), andPevery otiirr fonin taih.Slo 
declaration of the nies of the tefio, 
'i'he court always takes .sgreemenu of - 
this kind accordin.g to the nature of' 
the agreement, and therefore confidet . 
it only as a trull term to attend the 
inheritance, according to the limiu- 
lions in this leulenieut ihi^.. 

See Wolker r. Burrows, under U«,V as 
to AJf^nets ' 93 

See title Baron and Feme, under RxJe «». 
to the po^bility tf t're It 'fs aSq 

A bond gis'en to A in trull to fecuretbe 
payment of an .annuity of 40/. dur* 
ing the joint lives uf Sir EdivarJ 
Smith and petitioner, the bankrupt*! 
wife ; he delivers up the bond apoa- 
hts lait exan)in.ation'; ibe applies' to 
the court, and prays the affignee may 
deliver the bond tobertrudee; and 
tiut.the arrears of the annuity, and 
all fuiure payments may be made to 
her: Lord Chaiicelh)' ordered it ac* 
cordingly ^ ^ ,19a 

Where a bond is given fo a trullce for 
the benefit uf a wife, and the huftand 
becomes a b.snkrupt, the affigneescan¬ 
not bring an actiun, for by 1 foe, t, 
affignees can cn!y have the, like re¬ 
medy to recover a debt, at the bank¬ 
rupt himfelf might have bad, ^he, 
word patty in the aCl being meant of 
the bsnkropt I9|' 

The oii/er opinion in JWles v. Wdliams 
and his wife, l Wmt, tgg. denied tiy 
Loid Chancellor to be live 193 

Whaf is or is not an of Bankrupt^,' 

Where there is a doubt of the bank- ' 
ruptcy, and the bankrupt is out of thq 

kingdaot 


kingdeyii, tke eoart will not faperfede 
,tbe commiffibn upon petition, but 
icnd it to trial: But where the bank* 
rttpt U at home, the court will lend 
it«ack to the commiffionert, to con- 
fider if, on the evidence, they can de¬ 
clare him a bankrupt or not Page 19} 
dUrfeonding to avoid an attachment^ up¬ 
on an award for non delivery of goods 
pinfuant to an award, is not an a£t of 
baakroptcy within the ftatuteof Jar. 
I. eof. 15. bat it mult be a departing 
60m the dwelling-houfe fo avoid the 
payment of a juft debt, and not the 
delivery of goods, for that is a doty 
only 196 

il commrflion of banktaptcy taken out 
agaietft the petitioner, who infifis, 
tkit, as-he is a clergyman, he is not 
Kabie to become a bankrupt within 
Cbe intent of any of the bankrupt fta- 
cotca: Lnd Chanttlltr would not fu- 
perfede the commliTton, or direft an 
mue, but left the petitioner to his 
nAion at law ilutl. 

The Aatute of 21 J 1 . 8. will not exempt 
a clergyman from being a bankrupt, 
Ibr be cannot take advantage of the 
breach of one law, to excufe him from 
Ike breach of another 199 

Smuggling, though contrary to an aA 
of parliament, IS dill a trading within 
the meaning of the bankrnpt aO<, 
smd fttch perfons liable to a commif- 
• Son N 

■A bargain or contraA made by a parfon, 
contrary to the ftatute of 21 ff. 8. 
Jte, 5. is void,' as to himfelf only, and 
he alone is liable to the penalty of the 
aA 

If a ^nkrupt has an objedlion to a quef- 
tion, he mad demur to the interroga¬ 
tories, and the court will judge of it, 
upon a petition \ or if he ref ufes to 
aofwerany qoeAion, and the com- 
miffioners commit him, and the de- 
llpquent brings an hateas ror/«r, the 
qaettmn nuft be fet forth particolarly 
intheretnm to thtbaieat mpus, that 
the judges may judge whether it was 
dawtttl or not 200 

Ecelefisdkal eAates maybe taken inex- 
ecuctofl, and upon a fcqocRration 
likewife, and the method which is 
taken 10 executions and leqoeAratiwos 
may Jbe followed npoo a coramiffion 
«f bankruptcy near 

4 ^ 


peer or n member of the houfe of. 
commons, if they will trade, are lia¬ 
ble to a commiffien of bankruptcy, 
otherwife as to infants Page 20 c 
A perfon’s denying himfelf to a creditor 
who calls at eleven o'clock at night, 
is no aA of bankruptcy, for it cannot 
be (aid to be done maitb an intern to dr- 
/•W his creditors, which is the in- 
giedient the aAs of parliament require 
to make a man a bankrupt tbid. 

Rhu a to Saltt btfvib Commiffionert. 

Advcrtifements in cafes of fales before 
coinmin.uners of binki upts lliould not 
be general onl), for a meeting, in or¬ 
der to fell a bankrupt’s ellatc, but 
ought to name the hour as majios do, 
and after the time expired, if com- 
miffioners are not gone, fhould admit 
a better bidder, in order to give cre- 
ditots as great fatisfaAion for their lofs 
as poAible ao2 

Rult as te LxaMirations takt 2 injote Cum. 
mijfftoaeii. 

An order had been obtained to read ’tier 
aha the examinattoni of Maisatit 
Lingoed, taken before the commiihcn- 
ers under Thomat LwgootPi, bank¬ 
ruptcy. They cannot be read, unlefs 
proved in the caufe that there were 
luch examinations taken before the 
commiifioDcrs: forthc pioceedings in 
a commiffion of bankruptcy agaicA 
Thomas arc* as to Ma>gasbtt ns inter 
al os afla 203 

A will cannot b-proved by an examina¬ 
tion of witncAes vtva t cc', for thede- 
fendaiit has a right to a crofs exami¬ 
nation of plain ttlTs WiineAes tbtd. 

An order to read the proceedings in one 
I caufe, in another, muA be between 
the fame parties . 204. 

Where one defendant is charged with a 
fraud, his depofiUon cannot be read 
for another, as it may tend to excufe 
him with, regard to his own coAs tbtd. 
Loud CbancrUoTtOn a former application, 
limited the examination oi a bank- 
rupt’<> mother before the commiAion- 
rrs to her fon's trading only, but npoa 
a iecdod appKcation refeled to reAraitt 
tbe commitfioners from alking her 
any qucAicos, or iaquiripgdnto any 
urcunSan^ 







, circomftaneei wlneb may nwke bun n 
trader* Patre 30 ^ 

HU lordfhip would not m4k(> an order 
that the movher ih'iutd have countel 
upon her exanuoatton, bevaufe it 
m<^iu be mtde a preced'*nt in other 
comimiBont, and he thought an incon 
ventence would arife, if allowed in 
every cafe 30 > 

A perfon. inftead of attending cnminii- 
fioneis, petitioned that he might be 
exanined upon interrogatonei, and 
have a copy thereof, and a month’s 
time to prepare himlelf, and that the 
commifeoners may be reitrained from 
afking him particular queftions in hit 
buGnefs of a banker ibut 

Lnd Cbtncelht will not redrain commtl 
itoners in their examinations, as it 
would be attended with expence, and 
an inconvenience arife from applica 
tions of this kind ihiJ 

The bare ex:chaaging of notes witn a 
bankrupt, or giving money for bank 
notes, cannot affedl him as a trader 
with that bankrupt 206 

Who ate liable ie Banhuftcy. 

Pawnbrokers within the ftatutes of bank¬ 
rupts, and feem particu'arly included 
in the general word brelns, in the jqch 
feftion of the jth of Geo 2 and fe is 
a public offacer, as an excifeman, if 
he will trade ibid 

The daughter of a freeman of Lmdon, if 
fhe trades feparately from her hufban J, 
may be a bankrupt tbid. 

Sta Crt/p, under Rule as to Paitnerjhip, 

SttAbjmotf wAvc .IVbat u ortsmt an 
An of Banhuftij, 

See Rtehmdfmyt. Btadfoa'o^ under fFbat 
U a Pradtug to make a Man a Bankiupt. 

See WdUamfe»i under Rule as to the Cct - 
ufeateof a Banhuft, 

Rule at to a Bankrupt’s Allmantet 

A bankrupt is not intitled to his allow¬ 
ance till he has had hu certiGcate 

307 


A bankrupt** alfenaauit mder the of 
parliament U a veiled lotrreft, and, if 
he dies, will go to hu repiHentativo 

Pa^e 3 d 8 

Bankrupts are not intitled to their al¬ 
lowance under the ;th of the prefenc 
king, till a fin il dividend is madf, 
for It cannot be leen oefore, wh<>th^ 
thev will be intitled to any allow mce 
at all 308 

Upon an affidavit of a cteditor, that 
he has not read the Gasutte» he wiU 
be admitted to prove hu debt, fo aa 
not to dillurb a former dividend}, 
nor can commiffioners proceed 10 
make a fecond till he is brought 
up equal to the creditors under the 
firft aoj} 

The reprefentative of a bankrupt who 
hid, in his life time, divided 10/. ia 
the pound, is, as Handing in his places, 
intitled to the allowance tbtd. 

Rule as to Soltciiors m Barhupt Cafes, 

The court cannot upon petition, make 
the clerk of the commiflion pay cofie 
of Init, for not attending to give eva¬ 
de nee at a tiial, by reaion of which 
the bankrupt was acquitted, for the 
remedy het> at law tbid. 

Where a lolicitor carries on fuits for an 
affignee, without the authority of the 
majirity in value of >''ecieduors. the 
eftate of the bankrupt u not liable cp 
bis bill for inch fuits 310 

Rule as to tbe SaU of Offeet undet a Csut- 
mtffm of Bankruptcy. 

One RubatJjoa, in 1746, purchaled the 
office of the under iiurfhal of the city 
of London ioi 900/ a falary annexed 
to It of 60 /. half yearly, and a freedom 
• of the laid city, woi h annually 25 /. 
his etfeds undei conimiffiun of bank¬ 
ruptcy, not amounting to 5 s, in the 
pound 1 the affignees appl ed to the 
Loid M lyor and court of aldermen for 
libeity to fell the bankrupt’s office, 
but he being preient m couit, and 
refufing 10 confent, they dcciared that 
they could not alienate it without his 
confent 2 IP 

An application to the court here, that the 
office may be forthwith toid { and that 

the 



the Ioni'iini]raV,&fr. may be {pdem* 
ni^!^ 11^ accenting Tuch alienation on 
, l^gnees paying the nfital alicna- 
' !^oa'fine: he'd ChanctUsr of opinion, 

. that ailignees might, by anticipation, 
fell this office of undet marffial, and 
that it it not within the llatate of Ed- 
•ward 6 . n it doth not concern the ad- 
iminiArattoh of jufticc Page zio 
The office of ferjeant at mace is not fole- 
able. as it concerns the execution of 
jttftiee; 'The fame as to a fworn cleik 
in the fix clerks office ' zit 

The office of under niarflial is clearly 
' within the deferipcion of the 3; 
'£>». 8. rnp. 4. and 13 Ells., tap. 

ibid. 

An office y»/im diu ft bene geffsrity is an 
office for life 213 

'Where a bankrupt is an executor and 
refidaary legatee, and has paid tlic 
debts, and particular legacies out of 
partt>f the afTets, if he refufes to cul- 
leQ in the red, notwithllanding the 
affignees have not the legal intcreli 
vefied in them, the court would affift 
thm to get in the remainder, in the 
name of the executor ibid. 

If an officer of the army (hobld become 
a bankrupt, the court would lay their 
hands upon his falary, for the benefit 
of his creditors 314 

A bankrupt, being under marfltal of the 
city of Lovdm, and refofing to furren- 
der his office, the affignees obtained 
an order for difpofing of the qffice. B, 
agrees with the afiignees for the pur- 
chafe of the office at 850 /. and on the 
17th of O^ober, 1749, B. was pre- 
fented to the court-of lord mayor, i^e. 
who approved of him, and were ready 
to lake the bankrupt's fnrrender, but 
be refufing, was ordered by Lord Chan- 
eelhr to be committed for his contempt, 
jiud thereupon ablconded 215 

An application to the court to order the 
'..court oi lord mayor, Csfc. to admit B. 
in the room of the bankrupt. Lord 
Cbascelhr would not make an order 
!, .t>t on the lord mayor, to admit B. 

ns i was intirely diferetionaty in them 
i but recommended it to the lord mayor, 
&e. vfoa the bankropt’a non-attend- 
. VwtM* ^ which his office waa forfeited, 

’./ lo difinif* him, and-admic B* 215 , 


Where the legal intaeft of acdpyholdia 
in one,- and the equitable intrreft in 
another, the court can order the truf* 
tee to furrender, though e^rd qut int/l 
refufes Page 215 

fPbatJball erjball ml be /aid to be a JBaiti^ 
rupPs Ejiate^ 

See Brown v. Heatbcvfe, under ^heCin* 
Jruff.cn of the Stature of 21 J:..-. 1. 
cap. 19. noith refpefl to Bankrupts Pefm 
jfjjlm ^ Goods after Afignmint, 

See Flyn and Field, ondtr the fame Di- 
vificn. 

ff'bcre there is a Trnfl f„r a Bankrupt's 

aye. 

See Git.-f/ateav. See Groom. SeeMi.bellt 
UQ(i^r Cpmingtut Debts. 

See Walker Burrmbs^ under Buh at 
to Affignees., 

See Gr^ V. Kmtijh, title Baron and 
Feme under Rule as to a PcJBbiiity <d 
the Wife. 

IVJsat is a Trading to maie a Mun a Bank- 
rupi. 

See Highmore v. ilMsy, and Carringtone 
under Wh are liable to Bankfuptegt 

See El^mott under Wbat is. or is not, 

Afi of Bankruptty, 

See Riehardfin v. Bradffiaao fjf etP, un¬ 
der Rule as to Drawers and Indorfers 
f Bids, &c. 

Bankers having taken upon them to nfk 
as feriveners, made it necefiary fqr 
the legidature in the 5th of Gio. 2. 
tq add bankers, as being liable, to 
commiffions of bankruptcy 218 

A perfon aftiug as a banker mil be con- 
fidered as one though he does not keep 
anopenfliop aig 

A Gommiffion of bankruptcy is ai much 
ex dehkoiuftitiw ns a writ, and np in- 
ftaace whei« the court faper^det it, 

wUheat 



I^itboat dired!ttg an iiTuej unlers it 
appears to be ukea out fraudnlently 
or veaaiioflfly Pag* 218 

Pule at to A8t of Parjhimnt relaiitt^ to 
JJauiropts. 

Sei Bttrchell, under The ConfitvQion of the 
rtpealiug Clmfe of the lOth fi^ecn Anne. 

See Liit^woofl, under DIvifion, Rule as 
to a Certificate from Commifioueri to a 
Judge. 

See Walker V. Bsirttnus, under Rule as to 

V AJp^iicts.. 

Wlat is, or is vet, n» RUfikn to abide 
under a CosKnifiioK. 

An aflignee, upon refunding; what be had 
received under two ditiilentls, ailo-^ed 
to make his cledtion to proceed at law 
againlt the bankrupt 210 

The old Jaws confidered hanknip's £.5 
fraudulent iniblvents, but the more 
modern as unfortunate ones, and upon 
thefe late llatutes have the uppli ations 
been made to compel creditors who 
proceeded in a double way to make 
their elcdion Hid. 

The reafon why fuch creditor who elctb 
to proceed at law, iliall iUil be allowed 
to ail'ent or diffent to the bankrupi’s 
certificate, is to make the remedy 
againft the perfon effectual 2z:i 

See Ward, See Lewes, under Rde as to 
a petitioning Ci editcr. 

NotwithAandiug a creditor under a com- 
miflion of bankruptcy clefts to proceed 
at law, he may ilill aiTent or diireiic to 
the certificate Hid. 

Where a perfon chufes himfrlf an allignee, 
itisdoubtfol whether this is not making 
an eieAion to proceed under the coin- 
iniffion; bne on his rieding in court 
*to proceed at law, his lord Ad p made 
an order that he fhould be difeharged 
as a creditor under the commifion 

221 

iZa/rwi to Prfiteutieiit agmttfl a Bankrupt 
fir Pelvjp in gotjutrenderiag blmfelf. 

One applies for an order upon com* 

: jitiSioacas, jto admit him a creditor for 


21 /. upon a note^ and chat the clerk ; • 
of the cofAmifiion may be' direfled to'. 
attend at the 04 / Bail^, with the pro* 
ceedings upon aprolecuiion againft the 
bankrupt for felony, in not fwrender* 
ing hifflfelf according to the dirediont 
of the a£l of parliament Pe^ettl 

As Weoti has not yet proved his debt, if 
not made out to the fatisfadiioa of .the 
commillioiiers, it may berejrfied; and 
Lard Chancellor faid, that notwithlUnd* 
ing f-ch a profecution may be cinriedi 
on by a perfon who is not a creditor# 
yet, by the words of the a& of parJic* 
meat, it looked as if the legiSater^ . 
intended there fliouid be a concurrence 
of the creditors under the commifiibn t ' 
and chat as this is a penal law,- a coorC • 
of equity will not lend its aid to fttch 
a profecution, by ordering the clerk (e 
attend with the proceedings at the Old 
Eali^, and therefore be would not 
grant the petition 

Where a bankrupt did not furrender 
himfclf in due time, if there did not 
appear to be any intention of defraud* 
ing his creditors. LordMaetleifieli, in 
fevcral inlUn.'es, fuperfeded ttie com* 
million in order te prevent fueb a pro* 
fcuuiioa 222 

Rule as to contingent Creditors in refpePt to 
Dividends. 

See Groyne, See A/ 7 f 4 '//, under Ceutim- 
, gent Deli:. 

Rule as to f/u/iual Dehti and Credit$, 

See Brondej v. Gocdeie, under Rule at to 
the Certtficite fa Bankrupt. 

Sec Groeme, nouer Cont/noent Debts. 

A packer may retain goods till he is paid 
the price of packing, t iid if he has an* 
other debt due to iiiin from the flume 
perfon, the goods ihall net be taken 
from him till .he is paid the whole, 
notwithllanding the debtor is become 
abankiupt 228 

There have been meny cafes to which the 
claufe relating to mutual credit has 
bern exteirded, where neither an ailion . 
of account would iy«, nor could the 
court of chancery, deerre one 229 . 

Mutual' 



A *tASU if tie Priiuipal Matitfu 


Mutualcr^ftunot confined topecnniary 
demand* only, bo tt a man has gouda 
In hit bandk belonging to a debtor* n 
dhall be confidercd as loch Page 2*9, 

lee BtUen V. HJtt under Rule tu to 
Drawttsand Inimftis BtUs, &c. 

il creditor againft the bankrupt for ico/. 
and 10/. and a debtor to him upon 
bond for 540/. payable on the fourth 
of Match 1756. ivith l^iol intereft, 
applies that he may fet off his demand 
of I to/, againft the principal and in 
tereft due on the bond as far as it will 

E , and not be obliged to prove his 
bt under the commifiion, and take 
a dmdend upon it only 2 

This it not in ftri/lners a mutual debt, 
and yet it is a mutual credit, for the 
bankrupt gives a credit to the petitioner 
in confideration of the bond, though 
payable at a future day, and he gives 
the bankrupt credit for theddbt/r owes 
him upon fimple contra^, and there¬ 
fore Within the equity of 5 Gt«. 2. An 
account direfted by the court to be 
taken between the petitioner and the 
bankrupt, and the balance only to be 
paid to the affignees tiiJ. 

jt, lends a fum of money to one partner 
on hh own fecurity, he lends the fame 
to the partnerihip trade; a joint com- 
miffion is taken out; A. ihail not come 
in as a creditor upon the joint eftateof 
the bankrupts immediately and diiciSlIy 
with the reft of the partnerihip rre- 
dttors, but by way of circuity he is in- 
tided, as ftanding in the place of that 
partner who has paid the money to the 
nfe of the partnerihip trade a 23 

Where one partner takes out more mo¬ 
ney from the partnerihip ftock than hii 
ibare amounted to, the other has a, 
right to come upon the feparate eftate 
ofdliat partner ftttme 225 

Twd partners agree to borrow a fum of 
money, but one only glvef a bond, 
and the ocher only a wicnefs to it, the 
> money afterwards entered in the cafli 
botftc of the partnerihip; a joint com- 
miffion taken out, obligee is intitled 
' to admitted a creditor iiid. 

Joiflt ccediton, where there are no fepa* 

' rate, mny ^anft both the joint and 
^pirate eftate i but where there are 
both joint and feparate creditors) the 


Joint eftate fliall be applied to the fatif. 
fudion of the joint, and the feparate 
eftate to the fattsfaAion of the feparate 
creditors Page my 

If there be a furplut of the feparate 
eftate, the joint creditors are incitied to 
it ford bakinpt has no right to any 
thing till theyare fully fatisfied 228 
Dumas and others, the petitioners, drew 
bills of exchange on Julhaa and fon 
for 1115/. and under o k to make re- 
mi'tanres to pav the iame, and at the 
fame time acquainted them that ihe<e 
bills were for the proper account of 
the pcti'ionersihoufe at Cadtst, and de¬ 
fire the Jutlianf would ktcp a diftinift 
account, and diftioguiili lutb a new 
account by the letter G being tht ini¬ 
tial letter of the firil paitncr's name at 
CacfiAX Bills drawn on Vmnttk and 
company in Lendun to the amount of 
1146/. II. \\d. remitted accordingly. 
TYteJulltanshy letter acknuAledge the 
receipt theteof, and proniife peuiioners 
to give credit in their own account, G. 
JttUtan the father died the 2;th of t\- 
bttuuy laft. 'I'he day before the Ion. 
flopped payment, he got two of thefe 
remittances dtfeounted for 566 /. 11 r. 
11^/ 232 

On the 20th of Match a commlfiion of 
bankruptcy iflued againft Jvlhan the 
fon ; Dumas, &.C. prefer their petition, 
and pray that the affignees may be dt- 
re£led to deliver to them the feveral 
bills oft 146/ lij. ii(/ orpay the full 
value. Lad Cbauctlha of opinion the 
fpecific bills amounting to 580/ ought 
to be delivered by the affignees of .7"^- 
Itan to the petitioners: As to thole 
which were dtfeounted, the petition- 
ei s waived their claim 232 

The rule of equality under commiffions 
of bankruptcy extends only to his own 
eftate; otherwife wheip the matters in 
quefiion ate not, relative to nis eftate 
in law or equity 233 

Where goods configned to a faflor conti¬ 
nue in fpecie, and are found in his hands 
at the time of his bankruptcy, the prin¬ 
cipal Js indtlid to them, and not the 
creditors at large itiel. 

Where goods fo configned arc Ibid, and the 
fafiori took notes laftead of money, the 
principal intitled to the note* idiV, 
A pcrfpn who repaireafbip, has no fpeci- 
fick lieu if delivered to the bankrupt 1 



, If repaired tn a fotetgn. pett» svhtlft oat 
apon«a' vojage/u would, have bnn 
xitherwife. Dircfied to'prove debt 
for repairs ander the commiflioo JP. 

2 J 3 

In Jjfnrc&laftacommiffioR of bankruptcy 
iflaed againft Maibewsi at the time he 
became a bankrupt he was indebted to 
Mr. OekenJen'm 286/. yx. io</. for grind¬ 
ing of corn, who had in his cudody 36 
loads and 3 bulhels of wheat, belonging 
to the bankrupt, part ground and part 
grinding, befides a great number of 
facks; 16/. 5x» due to him for grinding 
the corn, which was in his hands at the 
time Mathews became a bankrupt. The 
wheat fold by the aflignees by agree¬ 
ment between them and Othndtn^ with¬ 
out prejudice to his claim, who applied 
by petition to be paid his whole debt 
out of the money arifing by the fale 

Lard Cbanctllarof opinion Ockemkn had. no 
fpecifick lien upon the corn and facks, 
but a particular one only fro tanto as is 
due for grinding the corn in his hands, 
and that the loads of wheat, \ 3 e. be • 
longed to the aiGgnees 235 

Where A. borrows a fum of money on the 
pawn of jewels, and further Aims after¬ 
wards upon his note, the executor of A, 
Aiali not redeem the jewels, Without 
paying the money due on the notes 

236 

The cafe between clothiers and dyers, 
and clothiers and packers, are didVrent 
from the prefenc, it being always cuf- 
tomary for them to make up their ac¬ 
counts by giving mutnal credit; the 
dyer, for in fiance, on one hand for 
work done, and the clothier for his 
cloth ihid. 

Courts of equity go no farther than courts 
of law, in the cafes of a Jit off upon 
the a£i relating to mutual credit 

237 


Whriber a Batiknift dm'ing his Time ef 
Privilege maj be taken bjf bis Bail. ! 


Fe^t 


't^eie, a fberiff’s officer, and bail for the 
petitioner, a bankrupt, takes him away 
during the time of his lali examination,' 
and furrenders him in difeharge of bis 
bail; he prays to be difeharged out of 
Cufiody, and that FeJiUmiy be cenfur* 
t& fyf a Mutempt of the court. Lar'd 


CilatK^ ia«li|ic4, to thihtc, that ^' . 
biurs taking the priucipal coming to a 
court of juft W to be examined, has ne¬ 
ver been detenntami to be a contempa 
of the court, provided tl(ey bring him 
to be examined by that eourt^and there- . 
fore difiuided the ^tition, but with¬ 
out prejudice to the bankrupt's nppU- 
cation to the court of^ King’s, Bepek ' 

Fagtti% 

The taking of a bankrupt by hu bail ia 
not a contravention of the cth of the < 
prefeutKing, for the force of the daitt& 
in that afi is arrefls ly ereditirsi an*, 
bail are no creditors till damnified, and , , 
therefore not within the defeription 
In the language of the court, the bail are 
the gaolers of the principal, and upon 
this notion of law may arreft him on 
a Sunday, as he has his liberty only by 
the indulgence of the bail 239 


Rule as to a Certificate from Comrni^oturs 
to a 'Judge. 

Ltugtmd being declared a bankrupt, tnd ' 
the three finings at GuilJball advertiz¬ 
ed, the commifiioners upon the exami¬ 
nation of witnefies in the intermediate ■ 
time, finding that he was removing 
and concealing his effetis. fummoned ■ 
him to appear before them the uexc , 
day from the date the fummons*- 
anJ on his refufing to come, certified 
this fa6l to Mr. jufike Chappie, whe 
committed him to Newgate, and on the 
keeper’s fending notice thereof to the 
commiffioners, they brought him be- . 
fore them upon their own warrant, 
and on his refufing to be e.xamtaed, 
re-committed him to Newgate 

petitioned to bedifebarged, as be¬ 
ing illegally committed; the court of 
, opinion the certificate is purfuauf to. 
the powers given to commiffioners ua« 
dcr the fiatutes of bankruptcy, and 
that where they have full evidence of ; 
his intention to fecrece his effefls, they. 
may examine him in the intermediate '' 
time, between the declaration of bank- ' 
ruptcy and the fittings at GiddkaR ' 

240 

Ah arbitration bond is a debt at law,' 
and binds the parties till fet afide for. 
corruption or partiality, and idsfilfu a 

. . fvif- 



''if TfiUt the 


ififficTent d«bt to Tepport a commiffion 
of baobraptcy Page 241 

Tbe coart witi not Aiperfede a commif- 
fion, or direA an id'ue, upon a general 
. 'oAdbvit of the bankrupt that he is not 
.‘oney for he ought to give a pafdculat' 
•Hfwer to the fafis charged in th'e de- 
\|tofii'Ofli taken before the comtniinon- 
’ criy but will leave him to' bring a 
• habeas corfKSy if he thinks proper ibid, 
Vhere a perlbn apprehends he is ag- 
rieved by a cominiioicnt of eominif* 
oners of -bankrupty the t^ady way is 
to fue out a bairas eerpus, that the le¬ 
gality thcrcoi may be determined by 
the judges of the common-law 242 

The old aCU of parliament confidcrcd a 
bankrupt as a criminal, and comtnif- 
fiouers might at their diferetion impri- 
ibu him : but though the rigour of the 
law is taken away as to iiis perfon, the 
power of examining llill remains, and 
'a greater punilhment is indit^ted: If 
he does not furrencer, it is ftkaj with¬ 
out benefit of clergy ihhl. 

The judge, upon the bare certificate of 
comntifuoners that a bankrupt refufed 
to attend, though the cauie ol funi- 
moniog was not mentioned, is obliged 
to commit him tbid 

The Ej^eS cj' ^cqUtefeence under a Ccni- 

¥' 

See Df/anibum, under Cmmtfm fuper~ 

■ /tied 

r 

JtssU 0S to Debti canylag Inttrejl under a 
CoiKtniJpm ^ Bankruptcy. 

See Merlar, under Rtde as to difcomtiug 
Notesi 

. See Bremlsy v> Geodere, under RJe as to 
the Certificate, 

; Ob the lothof jkpiril 1744 it was referred 
\ to a Mailer to fettle what was due to 
•; the creditors under the commifiion of 
^'‘'-■bankruptcy againfi Jtvohy and upon 
f i payment by the bankrupt, the com- 
.JDifll'oa was to be fuperfeded. Tbe 
[^bankrupt offered to pay what was re- 
V: ported due, but,the creditors infixing 
•{V.-^pen in tereft like wife, from the date 

' of tbe Mailer’s report, the court faid 
v; / ^t .the. creditors here are e^^ually io-1 


titled fas if they were in the eopimoff 
cafe of a reference to a Mailer ini m 
caufe, to flate what is due for’princi- 
pal and interell) to be paid inrerefi 
from the time of the lV|a(ter*$ report, 
when the Aims doe arc liquidated; 
and the bankrupt was ordered tb pay 
accordingly Page 244 

Rule as io Piisscipals and their FaSors. 

Where agents abroad are in difburfe for 
their principal, and, upon being doubt¬ 
ful of his circumflaiues, make bills Of 
lading to their own order indorfrd In 
blank, notwithflandirg thefe bills of 
lading come to the principal’s hands, 
yet it the agent's partner in London 
writes them woid that their principal 
is become bankrupt, and defires them 
to fend tbe bills of lading, and an 
order to the captain to deliver the 
goods to hinty he may retain them for 
himfelf and company, againfi the af- 
fignees under the commiifion till paid 
and reioiburfed fo much as tbs part- 
nerfhip is in advance 245 

A faflor who fells goods for a principal, 
may bring an action in the name of 
the principal againfi the vendee, and 
make himfelf a witnefs; or a vendor 
of goods to a faflor, for the ufe of his 
principal, may maintain an aflion 
againfi the principal and the fador 
be a witnefs for the tender 248 
If goods are delivered to a carrier, to 
be delivered to J, and are loll by the 
carrier, the confignee only can bring 
the adion; but if before delivery con- 
fignor bears J. is likely to beceme a 
bankrupt, or is adually one, and gets 
the goods no adlion wUl lie for 
yj*i afligne'ds, becaafe while m iranRiu 
they migh*i be countermanded ibid. 
Notes or .bills indorfed in this manner, 
fray pay tbe to say ^$, will prevent 

there being filled up with fuch an in- 
dorfement as .pafies the interell. 24$ 
The reafon the law goes upon in com- 
pellijigan original proprietor of goods 
after delivery, to come in as a creditoi^ 
under a commiffibn, miift be 00 account 
of tbe fi^eneral credit a bankrupt has 
gaiaed 07 having them in hb cuilody 

thid, 

t : • 



' t 

BfJt as t$ AisoMiiks saier Cmss^us ^ 
% Baukruptij, 

C, !n 1720, gave po/. for an annuity of 
30/ far ann. for her life, payable out 
of a perfon’s eftate, who t^^omes a 
bankrupt in 1738. The commiffioners 
to fettle the value of her Hfe^ and di« 
refied to be admitteda creditor for fuch 
valuation, and the arrears of her an¬ 
nuity, and not for the whole 300/. 

Page 251 

Where a bankrupt is under an agreement 
to pay an annuity, a value mull be put 
upon it, and proved as a debt under the 
commilGon thid. 

See Cey/fgamet under Where A/^ners are 
liable te the feme Equity eonb toe Baak- 
rapt. 

Rule as te talmg tut a femd CmmtJPen. 

No fecond commiffion can be taken out 
before ar* bankrupt haa his certificate 
under the firlt, for till then nothing can 
pjfs to the fecond, at lead of perfonal 
eftate 25 a 

AH future perfonal eftate is afleflrd by 
.tfe affignment, and evrry new acqui 
jwon will veft in the afiignees; but as 
to future real eftate, there muft be a 
new bargain and fale ibid, 

AlBgnees may advertize a meeting upon 
any'extraordinary occafion thnt con¬ 
cerns the creditors, as well as for the 
particular purpofes’diredted by the ads 
of parliament 253 

Rule at OH t» eptn Acettmt under a Com- 
miffiun. 

Fide ex parie Sim/en it aP^ under the Di- 
vifton, Ctneeruing the CtmtK^en and 
CtmmifSemrt. 

Rule at it Principal and Smretp, 

See Cn^, under Rsde at tt Partmrfiip. 

See Wiliiauq/oOf under Rsde as u the Cer^ 
^fuettt. 

Mate at ttihe Jnfdvent Debtert* AR* 

Steveast formerly a trader in Htlland, 
ftdU there, upon which there was a tef 


fehmrttm s He cones to Esmond* au4 
is appointed a governor abroad { be 
applies to one Burtm to be his fecurity 
to the company, and to advance him n 
fum of money, who agreed to it, pro* 
vided Sstvent would give him a bond 
that Aonld comprize the remainder of 
an old debt doe before the etjjk bene- 
rum, as well at the farther fum ad¬ 
vanced, which was done accordingly s 
Stevens afterwards becomes a banli* 
rnpt; and thecominifliuners donbtia||^ 
if Bmtttt obght to be admitted a credi¬ 
tor for the whole money, he now pe¬ 
titioned for that pnrpofe Pagt zjff 
Leri Cbanceller, on the circumftances of 
the cafe, of opinion, he wasinticled to 
be admitted a creditor for the whole 
money upon his bond iiiA* 

If a debtor cleared under the iniblvent 
afls afterwards gives a bond for the re- 
fidue of the old debt, this will be bind¬ 
ing upon him 256 

If a bankrupt, after his difchargei gets 
future efiecis, in point of juftice, he 
ongbt to make good the debciency, 
though no court will compel him ibid* 
Laid C'jaueiUcr Teemed to think, if e 
bankrupt, after hi» difeharge, applies to 
an old creditor to lend hiin a new fnm 
of money to cany on his trade, cr to lie 
his fcLunry for any office, this would 
be a gt,od confideration for his giving 
bond for the remaiiivr of the old 
debt, and the whole may be proved 
under ft fecond commif 'i ibid. 
The law of Holland with regard to a cejjit 
bentium fillows the Digeft, and is no 
difchaige of the efte^s, but only of the 
erlbn tb'd, 

ere a per Ton difeharged by the infbl- 
vent debtors* a£l becomes a bankrupt 
afterwards, his certificate muft be fpe- 
cial, and will be allowed only as a dtf- 
• charge of his perfon, but not of hit 
fucuie eftate and eifeds 237 

Rule astt a Bankrupts fuhtre EJfeffs. 

See PrtudfooU under Rnle at te taking tut 
4 jttohd CxurntJUtea. 

See BuittUf fee Gieen, under Rule as te the 
fnjelveut Dtbttit' A 3 * 


X X 



A thi 


UkU ms *t a CtJ^i BoMhuMt 

See Biam» ander RuU mt tt tbi hfihan 
Debtors* A^. 

Rule as to Dtoofin unAtr CoMmtj^ons of 
Banhu^tey, 

A iotided to navy bilUin 171 i,depoiiti 
them with Sir Sitxtn Evans who gave 
a note to be accountable for them, and 
in $x months afterwards becomes a 
baakrnpt. The repreTentative of J 

S ecitioned to be admitted before the 
latter to proieboth pnacipal and in< 
lereft to the time of the decree, as navy 
bdlam their nature carry intereft. Lofd 
Chsuuelttt held this to be a fpecial de 
pofit, and that a calculauon fliould be 
made of the value of the whole intire 
thine depofited, both principal and in- 
tereC at the time of the depofit, and 
that intcieft ought not to run on as in 
the cafe of a Ample debt Pagei^^ 

T 

Rsdt «t t$ Rtlatm under Cmmtffm of 
B*nkrupM» 

Where the aA of bankruptcy is lying in 
gaol two months, a perfon fhall be 
deemed a bankrupt from the firtt day 
of his furrender to prtfon by relation, 
fo as to over-reach all intermediate 
tranfaflions a6o 

a 

Rule as tt an Extent tf the Crown. 

s 

An extent of the crown is taken out a- 
gaintt a fnrety of a bankrupt, who pays 
the debt after difpnang it forae time, 
and being put to an expence thereby: 
He fhall, notwithttanding he difpntcd 
the payment of a jutt debt, be admit¬ 
ted to prove the expenoes of fuch fyit 
ander the commiilion againtt the prin¬ 
cipal aba 

An extent of the crown is an aftlon and 
execution id the ttrft inttan^ tbtd. 
A bankrupt thongh he has conformed in 
every rtfjpcA to the &Qs relating to 
bankruptcy, cannot be difeharged 
from 3 commitment udder an extent 
of the crown. tbiti. 


Rule as to Ciedttors aj^ing or its 

a Cert^cate. 

See Turner t under Jotni and Sefmatt 
Commtffitn. 

See Lmdf^^ under What tt or u not an 
Ekflton to ahidt undn a Lommtjfon, 

See WiUiamfon^ nnder i{«/r«r/e«Co/{^ 
cate. 

See In the Matter of the SinipfoH*s Ban^ 
ruptty^ under Rule as to Ptatnetfiiip, 

Banhuptty no AhatemetJ, 

An order for dittblving an injunftion mf 
will be made abfolute, notwithttand¬ 
ing the plaintiff is a bankrupt, nnleft 
he fhews cauft Page 26} 

Bankruptcy is no abatement 264 

Artef upon a Sundt^ fn a Conten'pt 
regular. 

See Whiuhtreh tit Arreftt under IVbae 
^d though on a Staidty, 


USaron anb jfeme. 

ILwfar the IJu/band fiiaU he bound fy the 
WtfPt AAs btfort, Marriage, 

A Widow had two children by a former 
huihmd, and no provtfion made for 
them, and thefe two children had each 
of them a child, and being in pofTef- 
fion in her own right of freehold, copy¬ 
hold, and leafebmd eftates, by articles 
before her fecopd marriage, to which 
her bufband was a party, and by his 
confent, conveys the whole to trufiees,' w 
that they nay divide the freehold, * 
copyhold, and leafehold, if no ilTac 
of the marriage, in moieties, ont^to 
the pliiotilFbergraadfon, hit heirs and 
affignf, the other to her erand-daugh* 
ter in fee, provided if l&re fliosld be 
any child or children of the marriage, 
that child or diildren to have an eqnitt 
ihare of the £iid eftates with the 
giandfenand grandanghter. 265 
The huiband and wifdafterwardemoit- 
gage the ikttkd ettaui, to perfoos 
who had noitilw efihe Atcuement, 



The rettlnacntheld to b« no voluntary a- 
grcemOnt, but a binding one, and laid 
by th« court, there was no intlance 
where fuch a limitation has been held 
fraudulent, and void againft fable* 
quent pnrchafers or creditors, for if it 
Ihouid, no widow on her fecond mar¬ 
riage would be able to moke any cer¬ 
tain provifion for the ilTue of a former 

Page 265 

Ifro far a Feme Qvrt fl>all be hound hy 
tit AQs in vibub pe bat joined toub bet 
Hujlandw 

See Metcalf v< Ivet tit. Award and A • 
bitt amentt under For lobai Caufet fet 
ajtdt, 

Conetining tbt Wiftt Pm taon^ and Para- 
pbet nalta, 

A, had 300 /. ptr amnm pin-money, the 
’ hulband for fcveral yean before his 
death paid her 200/ only, butpromif- 
ed her llie ihouid have the whole at 
lad 269 

If a ^ifi accepts lefs, or lets her hulband 
receive what Ihe has a right to receive 
to her feparate nfe, it implies a con- 
lent in her tofubmitto fuch a method. 
But where the pin money is paid to 
her eo nomtue^ her agreement with the 
hulband relating to her feparate eilate 
amountt not to a new agreement, and 
his promife (he lliould have it at laft 
is an undertaking to pay the arrears 

iCg 

Htw far Gifts hetwten I^ujhatid and IVfe 
viM be fufperted, 

Mary Lneat in her laft illnefa reqnefted of 
her hulband that her wearing apparel, 
gold watch, pem-l necklace, rings, tFc. 
in her poflefiion, and ufed by her, 

* might be given to her daughter, and 
putintoalriend^s hands for her daugh¬ 
ter’s ufe, which the hulband promifed, 
and after his wife's death gave the fatd 
things to his daaghmr, and made an 
inventory, and locked ^em tn a Itrong 
cheft, and gave the key to hts wife's 
friend, and feat the thingi therein to 
her fw his daughter's ufe ^ 170 

Thongh thojinlband afterwards cook 
iboM of the t&ugf into his poflbffioa 


again, that is not fofficient to invult'* 
date the gift, which was} .rfc^ by the 
former ati Pare 270 

Gifts between a hulband and wife \i]' be 
fupported in this court, though t^-e 
law does not allow the property to pais 

271 

Cmeerning Aitmeny and f^aratt Mamte- 
nanft. 

A before, an 4 in confideration of a mar* 
riage and a portion with hts mended 
wire, conveys lands to trullees, upon 
truft to pay xool per ann to tlie lady 
for her feparate ufe She msify years 
after the marriage, upon dilputes be¬ 
tween her and her hulband, leaves him 
and goes abroad The truftees (there 
being great arrears of the annnity) 
bring an ejeflment for recovery of the 
terms, and the hulbind his bill for aa 
injun^ion to Hay the proceedings ia 
ejeflment 27a 

Lord Cbanetdet of opinion he could not 
relieve againll the payment of the 
annuity notwithllanding the huibaod 
by his bill olfeied to receive his wife 
again, and pay her the annuity if Ihe 
would live with him tbtd^ 

One JuxoH, lome few years after his m tr- 
riage, left his wife and two Imall chil¬ 
dren, and went abroad, and did not 
fee her or them in fouri«.en yeais; the 
uife’ft mother, during this time intrud¬ 
ed her with milliuery ant' ttther goods, 
and permitted her to maiotiin htri-if 
and childien out of the profits the 
hulband upon his return u e.ks o/ea 
the wifeS iionle, and takes away all 
her goods and pioduce of the dock lo 
lent as alorefaid 27S 

A bill {tnut aha) was brought for the re- 
delivery of the goods: the couit held 
* that what the wife has acquired in her 
hulbaud’s abfence to lublid herleif and 
family, is her feparate piopcrty, and 
not liable to the difpolition ol the bul" 
band; and that what be hss forcibly 
taken he mud deliver in fpecie, and if 
difpoftd of, mud pay her the value 
fee by the mader 278 

Itidi at to PoJibiUy of the tHfe, 

Inhere a panicularaflignee took with so- 
Uce of aa 0^017 m a wife, hod the af- 
X X a fig&eea 



4 A of tht Prtfk^ JIt&l&fs, 

fueh * comfienratiob at the eoint fl»l! 


fignaet SA^er a commiffioa of bank> 
IreMcy agafoll the hufliaod, take fab- 
lento tbe lame equity • the court, as it 
It her property, will dircA it to be 
transferred to her fagr t8o 

A hulband cannot in law aflign a poiTibi- 
lity of the wife, nor a poflibility of 
his own^ but the court of chancery will 
fupport fuch an alEgoment for a valu- 
able confideratiom /dW. 

See JitCant, under HImfar/avturid in 

See SDohaer anb 3lo{ittttte. 

See Snjvnftftm. 

See ^dottftion. 

See Cirfhetice, am 

45 ' 

IBiliii sf ^gthatige. 

See SanfctttfWs under RuUasU Diawtts 
md Indtr/m tf BtUs rf Mxehmge^ and 
under Rule as to PrtmpsdaadFaiipt, 

laadc 145* 

JtuU at to a* Jndarftr. 

Every iudorfer U a new drawer 281 

«»1. 

BiU tf Psatt to ptn’titt JtLkipUtttf of 
Suits, 

Where there haa been a polTeflion of a 
Sfl^ry fat a confiderable length of 
tine, a peribu who daimt a ibie right 
to it nay bring a bill to be quieted in 
the poficffioB, though be hat not eAt- 
bliflied Ida nght at Taw; and it is no 
oMeAioo, upon a deinoirer to fuch 
biiL that the defendants have diftinfi 
rightss for noon an idue to try the ge> 
nmt ri^c they nay,at faw n^e ad« 
vautMe of their ^val estemptions 
and d%nife rights 28a 

A bni of peace, praying an injoiiabn to 
ftay the defendants, who have an inte- 
le^ in the, n e no d AT ^iniA‘/«i^ef Iron 
meeding arlapr agdnft (he pidnM 
ibr baiiding hotfetOA tin imnorwiih- 
ottt feare, and ihaKd^f nay aceepf tff 

k ^ t 


think reafonab'e 'Pagt 282 

The court difiblved the injunction, aS 
they cannot be applied to as an arbi' 
trUtor, nor have any legiflative ftutho* 
rity, but aA in a judicial capacity only 

285 

A bill of peace may as well be brought 
by tenants agamA a lord, as by a lerd 
againA tenants litd, 

BtUt ^ Difeoyry, mi httein of tvlat 
^hhigi tUitpallhe a Dtftvoery. 

WhilA a fuit is depending in the eccle- 
fiaAital court for an admtnidratton, a 
bill may be brought here for an accoont 
of the perfonal eAate 286 

The reafon why a bill is allowed to be 
brought before probate, is, that the ec* 
clefiaAica] court have no way of fecu> 
ring the cfFeds in the mean time thtd. 

A devife of peribnal eAate to A> and the 
heirs of her body. LoiJ Cbatuelltt 
faid, it has never been folemnly deter¬ 
mined that where money is foentailed 
the whole ball go to the firA taker 

ihti. 

Wbeie a bill is for a difeovery meiely, 
you cannot move to dilmifs it lor want 
of ,'rofetution, but prav an order on^ 
on (he plaintilF to pay the defendant 
the coAs of the fuit to oe taxed \bid 
One Fan gave M'ny Atkm% a bond in the 
penalty of 1000/. 00 condition that 
if he did not marry her within a twelve¬ 
month after date, he would pay her 
500/. foon after, under pretence of 
reading it, he took it againA her con- 
fent, and carried it away with him; 
whereupon fbe brought a bill for the 
dyitvery of the old bond, or, if can¬ 
celed, that he might execute a new one 

287 

JIfiojr dying iotnAate, her mother, 
as her adminiAratrix, and thereby inu4.*4( 
tied to the yoo /. revived againA the 
defendant Fan Hid, 

The plainciff^s equity, faid the court, 
was the bond^s beinjg^gone by tbe de¬ 
fault of the defendant, and therefore 
iudiM hot only to a djfcovery here, 
hut itBef by paymeat m the money} 
aed Patr tv»s accordingly decreed to 
jl(y what was due for tbe ^incipelfum 
df jtdo/. in dip eowdiden of the^fadud, • 

" wiih iuKieft m Aitme «t the,xate 

•f . 



‘ ttf 4./« ptr eeni. the day of filing 
the oHgnat bill 287 

The court of chancery will not admit a 
bill of difiovcry in aid of the jurildic 
tioo of the ecvieiia'^iCdl courti becau'r 
they are cjpiblenl Loming at tha'' d 1 
covery thrmlelves 288 

Where there u acuftom pleaded to a fait 
in the ecclefiallical cou t ior a«. hu*- h 
rate, and the plea admitted, they may 
proceed to try thr catloin, bucif di'ni 
ed it IS a ground for a prohibiuon 289 
Where a bill is brought for dtrtoverr of 
conccalmenti of a bankrupt’s (.ftate, 
the cou't will not alio v the defendants 
to look into thrir depofitions taken by 
the commiffioners before they put in 
their anfwers ziid 

Jf ^9 mt ft be Parties to it, 

A httfband tenant for life, remainder to 
hu wife for life, brings a bill alune for 
the opinion of the court upon the fet< 
tlem°nt^ objidlion for want of making 
tne wile a party allowed 290 


BtU to ptrfOttM, Ti9tm»vf ^ Witnt^u 

See fiStifheiifes caftneflfcaanb 

Page 449 

See 

See jfiurtDtMs 8ltb V^ttUIttew* 

See 9 m^nbmen€. 

^onb0 anb £>bligatiottf. 

t 

Whs e a joint obligor dies, hit repteftoi 
ticiies (hall be charged oan pajfu% withi 
the fnrviving obUgor in the paymenf 
of the bond 90 

Where a bond is payable at infiallmente 
and the obhgee gets judgment on the 
whole penalty upon a breach of pay¬ 
ment at the firll: inftallmeot; on piw« 
ment of the money then due and eo«^ 
even a court of law will relieve the 
obligor itS 

As to a bond for marrying. See zVf 

And Blit fo; !DfC( 0 t»rp. * 


Bdh of Revtena 

On a*g«ing the demar'er to a bi’I of re¬ 
view, what evidence appeals on the 
face of the decree can be read only, 
but after demurrer over-iuled, hev 
may read any evidence as at a re^hear- 
Mg a )o 


Ciojt Bdlt* 

Where ■ delendanc in a crofs bill, bat 
plaintiff in the original, is in contempt 
for not putting in an anfwer $ the pro¬ 
per motion IS to enlarge publuation 
in the original to a fortnight after the 
aufwer is come in to the crols bill 

891 


Smppkmental BtUt* 

It is a conftant rule that matter fubfe- 
queue to theonginat bill ttulk come by 
way of fupplemeDMl tnii and revivor 

tiid 

Tbohgh by the 8 IT, 3. a ruii (hall not 
abaw upon he death of on* defendant, 
yet it mu^ be taken with this refinfti- 
on, that the fub^eA mtftc<r of th« bill 
ii not hint (^by 




A voluntary bond for the payment of a 
Aim of monry after th" obligor’s death 
IS in the nature at a legato y difpofidoAf 
ind IS valid zgz 

A voluncd7 bond in equity (hall be pod- 
poned to debts on fin ole contrad } if 
claimed for money lent, and the peifbn 
fails in proving his ccnfideration,' it 
cannot be fet op aftet wards as a volun¬ 
tary bond ^ 294. 

If an executor pleads ma eft faBm to n 
bond, and notp/<»r like- 

wile, he cannot after verdid take ad- 
vattgp of svhac night have been plead¬ 
ed to the adion 

The plea of noa eft faflum only is an ad- 
mifiton of aflets, and held the fame li 
in cafe of a judgment by default agaioft 
au executor ibd, • 

An executor can be rrKeved only againft 
tbe penalty of a bond, by paying prin¬ 
cipal and intereft, withont regard to 
hu having afftts or not tbij, 

A releaie to one obligor is a rtleafe to 
both, in equity as well as ui law 


Where there U an alfignmenc of a 
in irnd for others, precedent to a re- 
leale, though witljout qoofideranon, it 
M donbtftti wjiethdr the obligee could 
X X tde;i^« 



Jttabtf sf ^ PrliK^ 


or if it eooid op^-ate to the 
relca^yoa heica traftaeta the affign* 
meot Page *94 

Every nan u fuppoied to be coBafant 
of a deed, to which he hinfelf is a 
party litd. 

Vottomtee IConM* 

See Catc|)(»s IPargaf^. 341* 


Canon l4tt. 

T H £ coart of chivalry proeee^ ac¬ 
cording to the roles of the civil 
law, except in caies omitted, and there 
th» go according to the coorfe and 
cafiom of chivalry and arms 396 

By the canon law an appeal is admitted 
from all grievances in general ibul, 
A$ the court of chivalr) is governed by 
the civil law, this court will not grant 
a commiffion of dele^tes, upon an ap' 
peal from any interlocutory order of 
that court, but only where there is a 
definitive fentence, or fuch a one as is 
termed in the civil law gtavpmen me- 
faiaiile tbid. 

^ perlon aggrieved by or interefied in a 
fentence intheecclefiaftical court, may 
Have a commiffion of delegates though 
he was no party to the original fuir 

398 

(IMrtfev. 

See tSanlitfi under SsthasU Pttntt 
^andFahtr, 345. 

CaCef. 

Wbnethtj are mjrefated. 

See Byeet v. Cam, where the 

Cafe of Caw v Coer, z Petn* 508. is 
mentioned. 

Jb Jbtmahia Cetfee 

Bee v. Cum, where the 

Caft V. tvemfdg i AVs. 

434* is nieatiohed. 

V 

Cifit koferfiB, »ioMHh tm* 

Sc» Wdor 


The cafe of Pefe v. Oi^evf, % Vent. It6., 
the eottrt faid was very imperfoS, and 
ordered it not to be cited fpr the future 
till it had been compared with the re- 
gifler Page 300 

Cait^fAg ISavgaiiu 

The 17th of >733, Sir Abraham 
Janjln advanced foco/. to Mr. Spen- 
eo, and the fame day took a bond from 
him in the penalty of ao. 000/. condi- 
tiotted for the payment of to, 000/ to 
JanJin, at or within feme (hoit time 
after the dutchefs of Marliermtgh't 
death, in cafe Mr Spmeef feouid fur- 
vive her, but not otberwife 301 
The Dutchefs died t8 Offeiet 1744, and 
in the month of December following, 
on JatiJeii'i delivering to Mr. Spencer 
the bond to be cancelled, he executed 
a new one in the penalty of ao, 000/. 
conditioned for payment to Jangen of 
10,000/. with lawful totered, on the 
nineteenth of Apttl next, and at the 
fame time executed a warrantof attor¬ 
ney to empower judgment to be re¬ 
entered up againd him tn B R. for 
30,000/. which was dune accoidingly 

tbij. 

In December 1745, Mr. Spencer ^nAJanf- 
Jen loool. in part, and on the 2lit of 
Moiib 1000/ more* On the 19th of 
yme 1746, Mr. Speneei died, but be¬ 
fore bit death made his will, and after 
payment of debts, t^e gave the refidue 
of hu perfonal eftate to his fen, and 
appointed Lord Chefie>^ld and others 
hi» gnardiani, and alfe executors m 
trait dunng his minori'y, who brought 
a bill to be relieved againit Jat^en'n 
demand as an unconfcionable bargain 
and ufuriouscontraff 30X 

The cdurc relieved only againft the pe¬ 
nalty and judgment, by direftine Sir 
Abrabam'Janjtn^iaAiAp'etx n'p the bond 
to be cancelled, and to acknowledge fe- 
dsfaftion on the judgment, upon being 
paid by the cxecutois what ihould be 
due at law, but would not give hint 
toi^, as them was pnMtbt eaaja fei- 
gmJd, and JanJJafe cafe far from be¬ 
ing a favonrabie .one, 30a 

Kotnmg 11 li^jaUy ufitrioui bat what is 
^robuNted by fim Saintes, and to make 
a coatrpfl fe, it multbe within cheex- 
L bitdiwordsa orlhift to 

V k«tpoatofib«m * $4<> 





^ «tiai^aia was it^illv for ao annnity, 
* choogt bought at ever To under apn<;e, 
it is no ttfary ; if on the foot of bor* 
rowing and lending money, othrrwife* 

Pa£f 340 

^ere thwe is a borrowing of money, 
'and a communication for intereft, a de> 
vice to have mote than the legal rate 
ofintereft, is within the fiatute* of 
ofury $oiJ 

The rule that governs the court in itt~ 
tmm hmis, IS the rifque of the princi¬ 
pal, bnt may be fo lontritred as to be 
coniirued an evaiion of the ftatute, as 
well as any other contract 341 

The couit, not being under a neceffity of 
doing It in Janffen'i cafe, would not 
determine whether a perfon advancing 
money to an heir or expefiant, ihouiu 
have an extraordinary premium tor an 
extraordtnaiy rifque, becaule it might 
be made an ill ow of out of the court. 

34* 

Though the court might have relieved 
upon ai^ original contrift, yet they 
Will not relieve againll the confirma¬ 
tion of It, if fairly obtained 344 
The contingency here, a whether 
Mr. Sinter or the Dutchels of Afo*/- 
betou^h died firft 345 

Where a bond ia loft, no afiion can be 
maintained, becavfc not pleaded with 
a hie zn cwt 1 zhid. 

The intent of the agreement, and not 
the expieffion, determine^ whether a 
contrail be a loan or 1 ilqae 346 
Bottomiee bonds are not ufurious, be- 
caofe the whole money it in havard tb. 
There may be cafes wnere the court will 
interpole to pievcnt improvident per- 
fons trom ruining theini'elves, though 
no exprefs fraud appears li d 

Agreements of tbis*fort mull depend on 
their partica’arcircDmftances 346 
fefi tbits in genera], not to be counte¬ 
nanced in a coifrt of equity 347 
The idea of ufury in this country fnlly 
fixed, by the preminm for forbear¬ 
ance of money being fettled 348 
Bottomree bonds are not ufurious, becaule 
not within the flatntes of ufury ibtd. 
Where the profit the lender is to have, is 
for the ha»ardy and not for the forbear¬ 
ance, the contra^ is not ufunous ibtd. 
l.ord Chief Juftice Let recommended it 
to courts of equity to confider how 
to prevent bargains^ where a lender 


runs away with doable what he ad¬ 
vanced 348 

By the Meuedman decree, all nbligations 
6f Tons (living under the psternal ju- 
rifdiflionl contracted by the loan of 
money, are declared null without any 
dillindlicn, except the creditor ad¬ 
vanced it for a caufe that was juft andl 
icafonab'e 349 

Lord Chief Juftice Wittes being iU, fig- j 
niiicd his concurrence in the fame 
opinion, by letter to Laid Chsucettor 
• ibid. 

This contrail a plain fair wager, and boC 
within the ftatutes of ufury, becaufo 
it IS no loan 3|0 

If theie be a loan of money, and a con¬ 
tingency inferted which gives more 
than the legal intercll, though real and 
not colourable, and a baxaid, yet it is 
ufurious tbui. 

If a cafualtygoet to the intereft only, ic 
is ufury, if principal and intereft both 
in bazas d, otherwife tbid. 

The found and fundamental reafon for 
admuting bottomree bargains i» their 
being tmi of the ftatute of ulury 351 
Loans upon a real and fair contingency 
are no more ufurious tnan bottomiee 
bonds ibid, 

Conti ails of this kind vttia tenths tbd. 
Fraud mutt be proved at law, but equity 
rejieves againft preiuinptive fraud 35 z 
Political erguments, as t >ey concern the 
government of a nation, are of great 
weight m the confidLt alien of this 
court • ^ ibtd. 

Law-makers in Ptnu thought it neceA 
faiy to put A prodigal under the care 
ot a curator 333 

Brokers ioxpofi tdnt bargains and junCttia. 
annuities ought to be oifeouragtd m 
equity 353 

New agreements and new terms may 
cunhim what was at Jirft a d».biiul 
bm^am 354 

Cljnftp. 

Tbe Power of ih’s Cemt 'Wttb 
tUret*. 

SselDchife, Aiiomrf Grturalt. PSU nu- 
der Of tbtngs ptrjottal. ashl by v.hat De- 
Jiuftteiti and to wbem geo i. 

The court of chancery wi 1 give a proper 
dkeftionastoachariiy, wuhou ly 
X X 4 regiud 



Pikie^ 


wgird t6 iOkprdpriety in the prayer of 
Oft information* and difen from ntl 
other caftt, wherein the decree maft 
hm fonnded on the prayer 355 

IT. leaver moiey to bedi'iribntedin chO' 
' rity at the diicretion of his executors, 
tb^ee nam d, one of whom died before 
the inf>rmation filed. Tits it not a 
bare amhoriiy. but coupled with an in* 
tereli, and the nominating who were 
to partake of the charity, forvived to 
the other two execntors ^ 356 

The court has a particular extenfive ju> 
rifili£tiou in the cafe of a charity, and 
not tied down to the ordinary methods 
of procee lings in other cafes 
An information difmiflbd with cotti 
ag linft he relators, aad laid to be the 
firfi inft mte of it iitd. 

On a legacy to a charity, intereft is pay 
pble from the teftatoPs death tird. 

|rut fee note 

(Ci)ofe fit 9Sieii* 

Qee 9iinftnipt. Btwaa v. Ma/i-o/f, 
under TU ConJIiitBiut 0^ tie Statute of 
at Jac. !• cap 19. xotti rejped to a 
Banhoff's Pofft 0 ott if Goods tfier 
fisomeuty 

4 

Cimrcb &«afc. 

See 4 >ecttpant. 

of !DeUgate 0 . 

See Canon l>aj 9 . 

Conbftfoiionnb Afmftatfoiut. 

See tit ttemainiier. 

4 

A condition in a wdl that a legatee con 
trorerting the will fliaii forieit bis le¬ 
gacy is in ieetoiem 404 

« 

At 'oAttt Cafes the Brivui of a CsuMtioa 
• at^ie rtUnted 

4 * bavifig beei) etyded under dod<ifJI«r- 
tlifTt donation, received a falai^ tor 
4 j/$ years, and thpm infU^d bf uratel- 
liog beyond lea for five yfara more, «i 
Ifie will r^quirya, open ill hea)^ n- 
and the crufiMs icvrjpt die re- 
Odd Pdt qmOtHer 'in fan 
f^i|;idifpeg^tiob of 


^fott { if they bad faid when 
ferrd to Airrender, we wtll not accept 
of yoiii- refignation, but yon moft com¬ 
ply with the terms, or refund, it would 
have been otberwife Page 33S 

Whether a fellow of a college has a 
power to let his chambers, is not the 
objeA of the court of cbaacery*s jb- 
rifdiflioo, but ought m be demnnined 
by the vftot 360 

In vihat Csfis a G^ or Devi/s upon Coa- 
dtttoM net to many witisait Ctm/eat fsafl 
iegtod and imimgy 0 void icing otuy in 

terrorem. 

% 

The trud of a term under a iettlement 
was, that if there fbould be two or 
more daughters of the marriage: then 
the trufteea were to raife ana pay to 
each the fomof aooo/. if fist many 
•mjh tie cenfent f ier metier, f lit'ing, 
and a iiuiein ; if not, then witi the eon- 
fent ^ tie trufiees, 01 tie Jmvvvor of 
them, its executors, admtntft earns, or af- 
fgns : And in cafe any of the daugii- 
ters die before the portion was paid, 
that it Qiould not go to the executor, 
bv' the eilate fliould be exonerated 
thereof, or if raifed Qiould go to him, 
on whom thereverfion of the premifles 
is limited to defeend 362 

The father afterwards by his will gives 
the farther Aim of 2000 /. to each of 
his daughters, astd fu an angmenta- 
tton of their fortiems, Aibjefi to the fame 
conoitions, provifoes, and limitations, 
as their ortgioal portions : And if any 
of the daughters die before the original 
portions b^ome payable, then he wills 
that this 200d/. mould not be paid to 
hey executor, but that bit lady and 
rxeentrix fhould have the refiinsm of 
this money;, and makes her refid uary 
legatee: The plaintiff, Mr. Harvey, 
fnamed one ofihe daughters without 
confentt and one Cbrrm another with- 
qutconfeot: Thgtsaotuotintitledtotbefor- 
tknt^tbamsdertie fettUstt/tat or will. 364 

V^herf any aS is to be dona previons to 
apy rfiate or trpS, and that aft don- 
fids of fmral penirnlari, every par¬ 
ticular muff be peiibrmtd before the 
efiatc pr ifitit epn veft or take effeft 

Icsf'Ootr fettled, tint if e pecnnUry^lis 
Upfigr ii £i««h (fl| ceaMa of mer- 





» 

wUh confent, md there is no de> 
eife ovSn-t that fach coodiuon is vcid 

P^g* 375 

where a conditbn has brrn periortoed 
to a reifonabie intent, the coart will 
difpenfe with the wuit of circam 
fiances ; as where the major part of 
the traftees confent, or where they 
give an implied, not an exprefs ron> 
lent tbtJ 

Pecuniary legacies being fueable for in 
the fpmtual coort, is the realon why 
that law in fame reipeAs governs at to 
them; bat this court d les not fo'low 
it univerfally in this point, for where 
there is a devife over, it ihall take el- 
fecl ^76 

Where an eftate is to arife on a condt' 
tion precedent, it cannot veft till that 
condition i; pei formed, even though it 
is become impo'Tible tb il 

Though the civil law has no Aich term 
as condition precedent, yet the rule in 
that law conJutthgatutfw the 
thing in^eiTuft tbtJ. 

it has been held ever fioce the cafe ot 
Amw. Htiiuit that the devife of the 
fnrpius of the perfonal eftate, is a de> 
vift over ibid. 

in ahe cafe of a condition fttbfeqaent, the 
thing IS veiled, and it becomes a pe¬ 
nalty, and the intent mail be plain, 
by an exprefsi devife over to diveft it; 
in a condition precedent othetwife, for 
diipeniiiig with theiondition wonld 
be giving an eftate againft the inteot 
of the donor; the paiticular penning 
of this fettlement makes it a condieijn 
precedent, and veils nothing in the 
daughters till a marriage with con- 
fent 37 S 

A condition to marry with confent is a 
Jawfut conditbn,'and a emiitm pte- 
eedentt and being annexed to tnefe por¬ 
tions, nothing can veft lUl that con¬ 
dition is performed 379 

ft is the cftablifhed rule fince the cafe of 
Pattdri V. PmUtf that portions charged 
on lands do not veft till the time of 
payment comes ibiJ- 

The rule that a condition tomnrrywith 
con^nc is /« $ermm only, wheie there 
is no devife over, wilt not hob in all 
cafes, bnt mntt be underftood ot le¬ 
gacies only, nnd not of portim tbtd* 
f orrions arifing ottt of land are fubjed 
the raidi of the eoaunoft law ofly 
> , tM- 


If the slaagbter of a fredman^ ef £«edh* 
maiTy againft his content, tinbfs be 
be reconciled tO her befine his death, 
fhe lofes her orphanage iharePi^379 
Where the paity dies befbie^a portion 
becomes payable, if UTnbg oiitof land, 
it fhall not be raifed; bat if a perfonal 
legacy and legatee dies {be am 
of pajmoni, it fhall go to the ea^tov; 
the ground of this difiin^on is, tbac 
b one cafe the court for aaiCormif^' 
follows tbe ttcl^fafittal emrt, and 
common laft in the other tUdm t 

The word mtgmtntatton^ in the wHlof Sir 
‘dbamas Mou, fhewed the additbp 4 
weie to Attend the original portiow , 
380, See tue note 1,3S\i: 
V. D. devifes to f, G. daughter of T. 0 » 
ztX)L ft ouidii jhe nua 1 tet 'wab tbe tettm 
jm of bet Jatber tad mother, or tboftur» 
•jivor of them 38I 

y, G. before marriage, and during tho 
lives of her father and mother, brings 
her bill againft the executor, to have 
this lcga^.y paid, the father and mother 
by their anfwersionreniing: Marriage . 
here, faid the court, u a condition fire« 
cedent, the plaiocifl’s applicadoa 
ttierefore too early, and her bill dif* 
milled 381 , 

If the woids had flopped at prtvidid fie 
mnnus, it would not have veiled till 
then, and the circumftances of confent 
will not vitiate the v,hole conditiwi 

ibJ. 

• 

JVbo are to tah /blvantago of a CoaJitioat, 
or vjiUet pitjudtitdb) 3ia 

J 5 . W. devifes lands to his lecond fja 
Thomas, upon condition that Thomas, * 
or bis burs, fhall pay to iny grand chil¬ 
dren ithe children of tne faid fsamat) 
90 /< to Ot equally divided among them, 

• and on default of payment, aciaufe of 
entry and diflrefs: Tbomat died in the 
teftator’s life-time, the fon ot the eldeft 
fon of the teilatorenteied on tKelanie< 
as heir at law, and fj<d them: The 
legacy to the children of 2%n«r, the 
teilator's fccond fon, is a eouunubg , 
charge on the lands in (he hand* of 
the pnrehafer, and they are Intulrd to 
be fatisfied for tbe Ikme with iiuereft 

)il« 

A. devifes lands to B. on condition to pay* 
C. n fum of money, and no c'aufe of 
entry on default i)lpayment; the lega¬ 
tee 
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tee at Tmt }uu no lien on the lands, 
feat ibe heir of tefiator lhall enter, and 
take adrantagt of the breach of the 
fondiuon, and yet in this coott the 
hfcir is confidered only as a tn^ee for 
m legatee 3«3 

A Bias by will may mako an eqaitaUe as 
nrell as a legal chsige on his cftate, and 
this court will mamtun it againft the 
heir at law thtd. 

Though a parchafer did not know of an 
incBinbrance before he paid his money, 
yet,as he knew it before the deed was 
executed, it affiedshim, with nouce 

384 

ConSrmatfon. 

'When oewagiecments (hall confirm what 
wasat £>-& an anfairbargain 354 note i 

CenfttttStoti. 

See tit. IDfSribtttion and CytfOSttOK 
of QIo;tHS. 

Whether the preamble can refirain the 
enai^gpart of an aflof parliament 

182 

Whether by a devifo of all lands, tene' 
meats and hereditaments, a mortgage 
in fee (hall paft note 1 605 

A gift to the parifli church of A, has been 
conltrued a gift to the parfon and pa> 
nihiozu.rs of ^.f.and their fuccelTors for 
ever ^ . 437 

Jft/m ia a will is a conjan^ive in the fenfe 
of «»d or dfit *i*d. 

Where a will diieAs payments ont 
of lands ^0rlj at a parUcolar time, 
it cannot be altered to half yearly pay. 
ments 418 

A man aanqot by any expreffion alter the 
.nature of h» efiate 466 

By a mortgage or fale of a brewhoufe 

with the appnrtenances, the utenfila 
wiU not pafs 477 

Where a leafo is renewed for the benefit 
of an ij^unt, it is as a new acquifition, 
and eAvnft in the infant as a pur- 
ihafr, me tjt GumHian 480 

Wht •V' (he words ta he tatfed ly rtnU tud 
pftfits will imply a power of foUing 
551 note 1.506 
91 here there is a power to charge an 
edate with a grola (um, it impltea a 
power to charge with lotereft 558 


ConOMrAtfAit. 

See tit( Coiibegftnni fcatttMtfem. 

Conbepaiweff ftaubuteiit. vide f, 13, 
See tit. tBIoltttttacg 3DMb. 

A fettlement after marriage in confidera. 
bon of a portion paid by the wifo^s 
father, go^ agaiod creditors 13 

Vide tit. 9gceemeilt. 

NecefiTary to prove on the ftatute 13 Ehx. 
that at the making of a volantary fet- 
tlement, the perlon conveying was in¬ 
debted at the time of the execution ef 
the deed fteut as to the ftat. 27 Llat, 
againft purchaiers 93,94 

The conliderabon of 5$, and ethtr vtdu- 
ahlt car^tUiatms, ioei not oblige the 
court to hold the deed to be for a va¬ 
luable confideration 94 

The confideration of marriagMs a valu- 
ableconfidcration witnout a pot tion r 5 8 

A fettlement after maiiage, upon pay¬ 
ment of a fum of moo y as a portion, 
good againft creditors and purchafers 

190 

A fettlonent by a widow previous to her 
fecond matnage, of her eft ire upon her 
grand children, held good againft fob- 
^oeat purchasers 065 

ContraS. 

See Catcbtng iBargaftt. 
Coppbolfe. 

/« what Cafes a defeR\ve Smimder, at the 
Wattt iftt mU beJttpfUedtn Equity 385 

A. buys a copyhold eflate for his own, 
and two lives, in the tnanoro f — 
where the Cttftom was, that whoever 
pnrehafes in it, the eftate fiionld go 
in facceffion, and by his will deriles dl 
his eftate real and peifonal to bu wife: 
Though the legal intereft be according 
to the cuftom of the manor, yet A, 
has an e^aiublc intend from being 
the foie purchnlets «hd foall be con- 
ftrned asa creftfor hiaii'fee having ad- 
vanetd^mohuy 385' 

. * ^hnw 


1 





Where ■ nan devifestllhU^te real and 
'perfonal to awifeorchildj and has no 
other teal ellate bat the copyKbidi it 
fliall paf$ by tbofe general words Pa^e 

386 n. I 

Where « cofy'x^ is devifed to the wife, . 
the court will fupply the want of a 
fnrrender, even though fhe has a pro- 
vifion under a fetdement tkJ. 

The rule that the court will not fupply a 
furrcnder againft an heir, mult be dp 
plied folely to an heir in blood, and 
not to a btrret faHas tbtd. 

A father purchates land in bis fen’s name, 
his fon being then id years of age, the 
father continued in pofieflion till his 
death : This (halt be conlldeied as an 
advancement lot the too, and not a 
/rv/? fo, the father ib/i/. 

Parol evidence, ihrngh improper, when 
olTcred againll the legal operation of a 
Will, or an implied trull, fliall be ad¬ 
mitted w here it is m fuppoi t of law and 
equity too /W, 

yf, gives alt hit lards unsettled, and all 
his goods and ch<ttteh to his wile for 
life, and afiei\v<irds to bis younger 
children, in luch manner as (he (Uould 
think fit to difpole ot the fame; i he 
telHtor died I* iftd of freehold lands 
and cuiloniary melluages, which were 
tih/itthd, and not furrendered to the 
nle of his will: The land fettled be¬ 
ing only freehold, naturally the lands 
unfttiUil mult be the fame, and there¬ 
fore the copyhold lauds did not pafs 

in 

Where there is no furrcnder of copyhoid 
lands to the ufeof a will,*thry will not 
pals by a geaeiai devife of lands 318 
Though tbeie fliould be no lurrender to 
the ufe ot a will, yet it is fuibaent ro 
‘ pafs an equity in*copyhold lands ,tb 
This court will not fupply the def^flot a 
furrcnder of copvhold c(i.>(es in tavuur 
of a wife or younger children, to the 
difinherifon of an heir unprovided lor 

tbtd. 

DifiDhcrifott is not confined to detlent, 
for if an heir is provided for by let- 
dement, or Any other way, he cannot 
be laid to be difinherited ibid 

N', S. by will deviies to nis wife and her 
heirs, all his'freehold and copyhold 
lands, being well aiTttfed Ihe would, at 
lterdecea<e,difpofeof ,helandtamt ngfl, 
•14 or Jici of his cktldreBi «a by their 
wdvA defervn it 389 


The wife deviiet <0 the freehold and «ii« 
pyhold lends, exteot the copyhold m 
//mp/itm, to her denghter, aneb her 
heirs, and that et/gtbdd ro the heir at 
law of the teftator, and hi» heirs- The 
ufiatrix gave diredions for furfendera 
of the refpedave copyhold eftetet tp the 
ufe of the will, out oied before they 
were perfedecl: The heir not beisg 
totally unp 9 vtdfd /m f the court 
plied tli.> lurrender Pago |«9 

The word f,ch gave the wife the power 
to dcvife tire whole to one child if fbe 
had thought fit itid. 

The trull ot a copyhold not oecefTary'te 
be furrendered * 390 

No perfon can m.ike a common law con« 
veyance of a copyhold ellate 9$ 

The court can order the trnfieeof a copy^^ 
hold efiate tq fui tender the legal e«' 
Hate, though* the cejlui ate trtefi re- 
fufes ^ 215 

See IdotScr, under Of the t{^t Executloa 
of a Pvmr, and wbtie a D^eil tbtreiit 
totllhe JufjdtuL 

See IBatlhrupti under Rule as to Ctfybddt 
nnda tbt Commijpons of Rassksapts, 

Ctebito; aitb HDcbtof. 

Wlat Com^vanee or D'ffofiton JbsU ie 
fautluloit as to C edittns. 

See Sgreementn, Xctfrlrs and Cobe* 
nante*, Rfli v. Hamm/id under fa- 
Ittnlwy AgmmtsJSt in vihai Cqfts to bt 
ftfot/md, ' Ij 

bee IB^anbrupt, WaUtes v. Bsurows, nn- 
dei Rule at to jyfgntts. 

If bat Com'tyana m Di/fiftm fisHl ie 

, goad aj^aiuf Citduois. 

See iBintlttipt, B/ojvn v. youes, under 
'Jhi to fbutiun f tbt Statute f 2i Jaq, 

I cap 19 w.rA te/p H to a Bankruppt 
Poffifon of Goads aftti Afjtgiimetu. 

Genet id Cafts of Ct editort and Dtblert^ 

A father, by articles previous to the mir- 
rtage of his Ion, covenants at the end 
of three yean after tne iolemniziuoq 
thereof, to pay to trutlces, th< ir ex- 

ectttoit. 




rc&tort, ^c. t2,ooo/. tdbeftttled to 
klN|.ltu!ftand for iife« to the wife for . 
Kfh, then to the nie of the firft end 
' ocher fons in teil tsnle» nmamder it tbt 
i^M^bur «ni datigbias in Utlgmralt 
yemainder to the n^hc hcin of the huf- 
bead Pai« 39* 

Provided if there Choald be but me Jmgb- 
ftr» a«d nt ether tbUd^ and’the heire, 
&e. of the hufoand flioald, within 
three calendar montbi after his death* 

, pay to the trufteei acscot then all the 
nfes United to fici daagbtn^ and the 
beirvof her bod^ in the 1 a,oooA (houid 
ceafe and be void, and from thence* 
forth (hoold be to the oie of the heirs 
and affigttf of the hnfband ibid. 
The huftand dies, leaving no child but a 
dlmgbttrt and by his will had devifed 
the tifizol. and all hta property in 
the faoie, and in the lands to be pur- 
chafed therewith, fnbjed to the trulls, 
to his father^ his heirs, and ap¬ 
pointed him executor: He lets the 
three months lapfe without paying the j 
40C0/. as be had not perlonal alTeti i 
f uiBcirnt to pay it thd. \ 

Mr. Frtiltuekt a judgment creditor of the 
htrlband, brought his bill th be paid I 
• principal, in'ereft, and cofts out of the J 
perfonal aflets of the telbtor, and if 
not fufficiCttt, it was infilled that the 
httibano*s reverfionary intereft in the 
>a,ooo/. ought to be deemed real af- I 
(ets, and applied in payment of his 
demand * 

The reverfionary interell in the 13,000 /. 
together witb the benefit of difcharg- 
in* the fame from the ellate tail limited 
10 the daaehter, was coufidered by 
LordCbaiufltt as real afiets, and the 
pUintilF, Mr Fn'dtiiek, notwithftand- 
ing the three months werelapfed witn- 
ou( payment of Uie /jooo/ the court 
held, ought ’<ot to be prejuJked, but* 
let into the binefit of the redemption 

ibid. 

Tb* balband, faid Lord CbetHetlhr» by 
ptirchale fraui Im father, was JMade 
owner pf the fue tn the efiate to be 
bouglit With tne 13,000 f and Was 
t theielore m na'nre of» right 
detf ption in the fbny and not a mere 
t fxiwei 59a 

Where «» heir.hr eaecutor have omitteq 
. to do, an within a limited timci, it 
itiBver be to the prejndkt of « 


a editor, bnt he (hall be admitted tb 
do ithimfelf • Page 394 

See under l&anfctttpt. Grove, and under 
Pule as to Laudleids. 

See Cesheanh fi^^rrhanhife. 

SeedSyeentoje anh 3l»itifiii(hatoyo un¬ 
der WbrU ftsall be /0th, 

See ]Detrffe« under Devtfe of Lemds/or 
Ptymeui ^ Debts. 

See ^nlt;upt, under Rule as to Past- 
ncijbip, 

€o 09 . 

Upon payment of 20 r. colls, a bill may 
be amended alier an anfwer put in, 
but LotdCbmtellot fud he would con* 
fider how to make a more adequate 
compenfation to a defendant for the 
future, after a long anfwer, and other 
necefiary proceedings bad on the pare 
of the defendant 396 

See ISantimpe, under Rule as to Cojs. 

See CtfhetKCy oiftncirea, anb p^oof. 

See Chaeftg. 

Cobcaant. 

See tit. ^gteemettta. 9 lQaTb. 

The ifine in’tail are not bo^d by the 
covenant of the anceftor. Vet us as to 
the afiignees of a banki upt i o •. 3 

423 ». 2 

A covenant by the hnfband, rafpeCling 
hta wife's cxpeflancy, bmds him, tho* 
the wife was an infant 64 

Where a releafie (hall draoant to a cove¬ 
nant to Uand linted 191 

Ceiltta Mb their JNtfffhfSfoii. 

Hm/ar Cbmeerp mill or vaill mt exert m 
Jurl/diil'ou, in Atatters agniscabls hs 
iifeiw Cetre, 

Sm under AtfAntpr, ondPumFlt, 
nhd«r Rsdeob w ti^Sahof OjPcetsmdcr 
'a Cmm/jfflm 


CoDtt of 
See Canon l^ato. 

Cnmf?. 

See Cenant bf t|)e Cinrtef^. 
CuSani of Honbon. 

CkHctrnhg the Cuftom mub refpeS U the 
CbiidnH ef m Ftermnn, anti here, 0/ Jid- 
•vmcemtnt, ht inking inl« Haleh^t 
•vtMiJbip and Fnfuture. 

See 9 tnart> anb 9 rb{trem<ttc» Mtteedf 
V. Ives, under For vihat Cau/et Jet 
afide. 

What made by a Ftreitnn of hit 

Eflate foall he good, or rHsid being in 
Fraud tf the Ctfom, 

A father having five children, three of 
age, and two infanta, enters into an 
agieement with them, that he would 
come to Lcidon and take up hts tree- 
dom, provided they would releafe any 
right 01 demsnd they may hr intitled 
to in refpefl of the father’s pcrfonal 
elUte, by viitue of the cullom of the 
city of London : An agieement drawn 
up accordinglv and i\ecuted by the 
father and the three chtldicn whow'ere 
of age Page 399 

A bill brought by the plaintiff, and hu 
wife, one of the daughteis •eho moas of 
age at J^he time of the agre*iuent, for 
her cfflomaiy lhare of the father’s e> 
fiate, he having in Ills Ufe«tinie taken 
up hts freedom ii'd. 

A court of equity will not interpofe in 
voluntary agreements, where they have 
been entered into without fraud 401 

The agreement, Lmd ChaoceUar held,* 
conld not operate as a retoafe, for want 
of an intered in the children for it to | 
operate opony for they had neitheryw | 
in re, nor ad rein, the whole tieing in 
the father daring his life ibid 

Agreementt of this kind he faid ought 
not to receive any encouragement, and 
founded manifrlhy on a mill ike of (lid> 
father, it is a rule in equity, 

to relieve egaioil^ch egreeweuts as 
^ure fbuoged oti mittakee ' 40a 


I’lie f oftom of Lm/un adsiiti 1^ po foeh 
l»r,ibr nothing hot an adtttd advance- 
neat oft qliild will have that efie^: 
Bat if a daughter, who hai a portion 
given by a utber on marriage, agreea 
to take It in fatisAfiion off tty demand 
fhe may afterwards have on Ms edste, 
this amounts to a bar ^ ^ Psgr 40a 
A father’s preferiing a child in tbatriai^ 
or advancing money to fet up a fbn in 
trade, may atnoant to a bar of hi|Cn(« 
tomary (hare; but in all thole indances 
there molf be a valuable confideratkin 
moving from him, and an adpal'i^- 
ncifit accruing to the child 40g 
nf, on his marriage with one of the da ugh* ' 
ters of John Burrows, had an eftate in 
land fettled on him, and the itfes of the 
fetclement purchafed with the fuher’e < 
money, but figned a note to the father 
as a receipt for fb much mqre money 
advanced for his wife’s fortune, this 
mud be confiJered as moaey, and 
brought into hotchpot < ii/d. 
Where a wife is compounded with on 
marriage, by having a jointure, fettled 
on her in lieu of her cuflomary Ibate, 
the bulband ihall not be epnfidered as 
a purchafer of her third, but the or¬ 
phanage (hare fhali then be a moiety 
of his eftate ibid. . 

Where money is exprefled to be given in 
part of a portion, though of fmsdl a- 
mount, yet it is auvancement, and 
mud be brought into hotchpot thid. 
An agreement mod dep' td on the cir- 
cumdances at the time, and cannot jb; 
made better or woii'c by fublequene 
fads ^04 

A providon by will that a Irgatre contro¬ 
verting the difpoiicioa of the eftate 
(hall forfeit his legacy, is in teriaem 
only, and though he coptefts, it don 
not forfeit ibid, 

A perlbn cannot take by the endom, and 
under the will iu any indance what¬ 
ever ibi^. ^ 

FPbat is, rr it not, an Advantemeta. 

If a child or children of a freeman of 
London are advanced in tnr father’s life, 
time, they (hall be laid to be ^lly a1. 
vancrd, unlefs the yuanhtm of the id- > 
vancemeiit appears in wnung under 
his hand 406, 

'ihU 
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Tbu eoAoffl #ill hold equally with re- 
oply child, as where there 
tre nMy children P»^t 407 

A|Mjni4eace pf a father’s declarauon, 
IwSI not be allowed to debar a child of 
Ihw orphanage (hare; bat proofs of de< 
chlrations by the huiband, in regard to 
•p advancement in marriage with the 
daughter of % freeman, will be admit¬ 
ted as evidence,'becaufe they are de¬ 
clarations againft bis own intereft thid. 
Proofs alfo of declarations of the wife, 
made daring the covertufle of her hrll 
httihand, may be read agunft the fe- 
cond, and wiH Mod as much as if made 
after tbe desjh of the firft, and before 
marriage with the iecond halband 

tbtJ 

Ualefi what a freeman has advanced to 
a child appears by fbme book, written 
with the freeman’sowo hand, the court 
will ooC direft an inquiry whether it 
was a full advancement 408 

Where a father or mother are in low cir- 
cumlianccs, the child oughito be main¬ 
tained oof of a provilion left oy a col- 
lateral relation 


3 Deme* 

A n original independent decree miy 
be had in the court of chancery, 
where ail the fads are flated by the bill, 
notwithfianding there was a fomer de¬ 
cree for tbe fame matter in ffOrs ibid. 
Au infant may have a deciee upon any 
matter ariiiug on the flate of his cafe, 
though not parttcolarly prayed by his 
Mil 6 

SDecM tnli other dttftfnss. 

Budi tt^dh^rumtnts entered intt fy Fiatidf 
» naket Caju tn be telteved a^em^. 

^ho»|;h a mao it arreftedby due procefs, 
yet if be is obliged to execute a con- 
^ voyance wbitll under arreft, this court 
will cendrue it a dnrefs and lelieve a- 
*igainfl foch conveyance 409 

min is fbpjpofed to be conu&at of 
p 10 wbicK be is a pany '^94 

' 8m HMf MP 9llfe09|< 

fto SDtfV 


iDemancr- 

« 

Vide 9 nClDer», tub SDetnnr- 
nro. 

Vide foj SDlfcoberp. 

Vide CbfDettee, Wiitttzlka anb |8}oof- 

449 

A demurrer bad in part, void m me ; 
otherwife as to a plea. Page 450 

There cannot be two demurrers to the 
fame bill note 1 451 

Nor can therebeafaviog of any thing on 
a demurrer ,btj. 

See tit. ihlantatfon. 544 

S>ebffe0. 

Where money being entailed under a 
will Iball or iltall not go to the firliT 
taker a86.429 


Executory Devife.. 

See H^^ard v. Stilling fleet 422 

Dy a deiife of alt lands,., tenements, and 
hereditaments, a mortgage in fee ihall 
puls mit 1. 605 

0/ xo i Devifli by UneettatHh »« tbe JDr- 
/mpitm ^ tbe Pnfln /» tale. 

In a devife any thing that amounts to a 
dflgnatu prjenee is fufficient, and tho’ 
bailards ftriiUy are not fons, yet if they 
have aiquired that name by reputa¬ 
tion, in common parlance they are 410 

Though a perfon'sname is mtiuken in a 
devife, yet it made out by averment to 
be tbe perfbo meant, and can be ap¬ 
plied to no other, the devife to him is 
good ^ tbid. 

R, Lt devjfes to R, M, eldeft Ton of his 
nephew R, M. and the firft heirs male 
of his body, and in default of fuck ifTae, 
H tbe ftemd Aeflud R. M. and 

the heirs male of his body, and their 
iSTne} remainder over 6 te, Thefo 
words, ibe fictadflm gf tbe/aid R. M. 
do not mean the ^Mond fbn of the 
devifee, but JAu the ftoond fon of the 
teftatOr’s nephew R.M. 411 

A coort never ooeftj^f a devUe void, an* 
left it is fo eilltt^y dark that they 
caniyot find oof ue leftater*! meMing 

' * 4 »» 

Words 





.Words of fimUstkfn foper-added to pre« 
cediftg words of Haittation* will «ot 
make tbtfirfi words of porchafe. bat 
the fobreqaent ought to be reje^ed as 
irdurdait Page 

Subfeqi eat words of limitation afteit not 
the legal operation of the preceding 
words of limitation, unlefs the word 
heir is uled in the fingulat number, or 
an exprels eftate for life litmted to the 
firft taker tbiH, 

No ftiefs to be laid upon the word firflt 
it means only that they fliould take in 
fucceffion according to priority of birth 

• • 4*4 

R. R. gives to his niece A S. 5000 /. in 
the old St S. annuiiy-itockof the S. S. 
company, and to his nephew R. P. 
5000/. in the old S. S company. At 
the time of making his will, and at his 
death, teftator had only 5000/. in old 
S. S annuity-ftock titJ. 

L«> i Cbm tlln faid, they are to be con- 
iideied two dtllinfl legacies, and A, 
S. and R.p, are intitlea to have them 
made good out of the teilator's aflets, 
and the executor was direfled to pur> 
chafe out of the perfonal ellate 5000/. 
old S. annuity-llock, and transfer 
one moiety to A. S. and the other 
moiety to his own ufe, and the 5000/. 
old S. S. annuities, which the teilator 
died poflelted of, to be applied pro* 
poi cion ably towards payment of the 
legacies to ^ andP. 414 

Miilakes in making wills are never to 
be fuppoled, if any conftrudion that 
is agreeable to realon can be found 
out V- 415 

Every claufe in a will Ihall be conftrued 
fo as to take eded according to the 
teilator's intent, if it is confident with 
the rules of law 416 

Where a particular chattel is fpecifically 
deferibed and didinguilhed from ali< 
other things of the fame kind, and is 
not found among the teilator's edefls, 
it fails { or if given firft to A. and then 
to B. they mud divide it; or if difpo- 
fed of ill. teilator’s life-time, it is an 
ademption of fuch legacy 417 

In our law, faid lard Cbamettort partuu 
lar legatees are always pieterred before 
the refiduaryilegateev, (though other 
wile ill the RmM law), ther^ 4 <r”i 
being confidefed by us as 
•f the telUtor’e ciiaie 4 • ^ 


OfDtvtfie rf Louie fir Paf/ir* 

A, bv his wil 4 firft gives an eftate for 
life to his wife, and b the latter part 
creates a truft term fot pajUnent of 
debts to take place frotn tMday of his 
death: The term tbongfi fubleqaent. 
Ihall take place of the wife’s efiate for 
life, efpecially as it is a trait terfii for 
raifing money Pagb 4if 

Immacenat how a tefiator places the ieo 
veral devifes in a will, *becaiife the 
whole muft be conftrued together, fe 
a< to make it confiftent ffH, 

A teftator devifes all his real and pcrlbnst 
eftate to be fold for payment of his 
debts, and appoints the defendant exe» 
cutor; the perfonal eftate not being fuf« 
ficient, a bill was brought by bond, 
and note creditors of the teftator, to 
be paid their demands out of the real 
eftate. The queftbn, whether the ejt* 
eentor can fell the fame, as the teftator 
had given it generally to be fold, with> 
out direding who Ihould fell 420 

Leri CbMctllm was of opbbn the monq^ 
arifing from the fale would be legm 
afiets in the hands of the executor, and 
therefore thought it a reafopable con* 
ftrufUen that he Ihould be the perio* 
to make the fale, and decreed aucord* 
ingly tbtd. 

Where lands are devifed to truftee to bn 
fold for payment of debts, and the heir 
is an. infant, he has no day 10 fit w 
caufe when he comes ot age; but it the 
lands are not devifed to way particular 
perfon it is ocherwife * 4x1 

A provilo in the will of R B. that if 
his perfonal eftate, and houfe and 
lands at IV. ihould not pay his debts, 
then bu exteuiett tcraije tbt fame met 
ot hta copyhold premifies tint. 

The rents not bring iaiH^ient to difcliavge 
teftator*s debts, theie wotds wUI give 
the trullecs a pow'^r to fell the copy- 
hold lands to fatitfy his inteotion of 
paying ins debts J. 

IV. li by will, gave 100/. to bUdaugh- 
ter Bunasf an 14;o/. between two a.l er 
daugniers, and then deviwt his land 
in iru I iuru term ct nine nine ye.irs, 
with a power to taife a term upo^a 
trull, that if bis wife ifaottid wuhiai 
four yea s p«y oft the gfol then he 
gives the unds to her far life, and 

attar 



cftv Wdetdito W.a hU ibii «nd 
MrMw tele and femtie, and (or 
went* of fttch ilTat, n Jdm and his 
^t#s fos- ever Pttgt 4aa 

jfaid the cooit, is a conditional H> 
tetation in the wife, caking place as 
' to execncorjr devtfe,and if io, the free. 
«k<dd dcfceooed ^theiba asheiratlaw 
to the teikator* til! the fOnr years were 
eUpMt Or his wife had perferoied the 
coition, as a part ol the inheritance 
aodirpofed of. and l>^,^is devife the 
fen had a good eftate tall in the inhe- 
ritdace, expeAant on the determiodtion 
el the term of ninety.nioe years iM. 
Wheiwar theta is a lubitatioo with re. 
teiader oter made in the words of a 
coeditioo, which would be conllraed 
oiact^dition, if they could tafceeiFefk 
eight to be conilmed as a limitation tf 
they cannot 424 

Where a Devifi JbaU w fimlt net It ia ft- 
tisfaUm ^ a Thing Jne, 

J. gives an annuity of 20/. to his daogh. 
ter, and the heirs of her body, quar- 
trriy, without any abatemeat. B. the 
' Ihxviriog executor of A. gives to the 
daughter of A and her daughter, an 
annuity of tot. by hit will, to be paid 
• q[aar(erly without anv abatement, out 
of his freehold hou/es in HoUnn, and 
4 f they die vrithout i^ue, then to return 
plaintiff'his heir, and by indorle* 
tent upon the will, with t pencil, 
iaVS, 1 hope this 20 1 , will not be 
fikini for dklother 20/. anmdty, bur 
to coofinp the tol pvt aw*, her father 
fefe her and her daughter 42^ 

The indorfement of no weight, as no* 
thing ent either enlarge or ditninilh 
what affeds real eftate, unlefs it be 
, executed according to the ilatuie of 
i fesuds and peijanei tild.' 

In coaHrutng one legacy to be a fetis. 
Aidion for another, legard muft be al¬ 
ways had, Uid ttfi/ ChanceOer, to t|ie 
j^ticnlpe cttcnntftances, litnitatioes, 
funds ont of which the two feveral 
legacies are to arife 11 be daughter of 
Ji, not enutlecl to both annuities, tor 
'khr Surviving eaecntor, who wss alone 
chargeable by «ayef perfopal demand, 

* by way pf exoneration of the 

l 4 tA«r*i perfonal edte* dirsti that tf 
^ ike took the annuity nadei tie •w'iil« 


fee flibnld not have h out of hie 
father*! perfonal ettate faje 416 
Ji> B* on bis marriage in 1711, fettled 
exchequer tannfties for 99 years, a- 
mouDuni to %oot pv ann. in trull fer 
himfelf fer life, remainder to his wife 
fer life, remainder to his children, in 
fuch manner as he fliould appoint: By 
the marriage, only one child, a daugh¬ 
ter. In 17 so, B. B, devifrd all his real 
and perfonal eftate to bis wife, and her 
heirs, charged with 10 000/. as a por¬ 
tion for his daughter, payable at tS. 
After the death of Jt.B. bis wife makes 
her will, and gives all her real and 

E erfonal eftate to her daughter and her 
eirs, itti tfjbtdie h^ettmat^a^e 
H A/p»/ft then to truflees to raife 
600^. for a charity, thercfidne thereof 
if her daughter dies unmarried, to 
the fifters of the teftatrix: The daugh¬ 
ter, after the mother's death marries 
Mr. Bellafat has iftiie a daughter, 
and dies about the age of tnenty 426 

* . & 4*7 

BtUaJtft as rcprefentative of his wife, 
and in his own right, brings a bill fer 
an account of the real and perfonal 
eftate of R. B. and his wife; the 
daughter, faid the court, is entitled 
under the fettlement to the exchequer 
annuities, as an intereft vefted in her, 
and the father had only a power qf 
difpofing thereof among hit childrdn 
as he thought proper, and there being 
only one child, fee is entitled to the 
whole tbtd. 

The 10,000/. devifed by the will of the 
father to the daughter, (hall not be 
t^ken to be in fatisfaftion of the an¬ 
nuities ; though this court leans againft 
double portions, yet regard muft be 
had to circumftaocei; as where there 
is an eldeft 1^, or more children, and 
the demand would be to their preju¬ 
dice, kut here it isiaa only child 427 
The thing given in fatisfafUon mnft be 
of this fame ohture, and attended with 
the fane cenainty, as that in tiea of 
which it is given, and land is no fedi- 
fadion fer money, nor vice verfi» mo¬ 
ney fpr land; anq though they are both 
of the lame natnni hem, yet the Irga* 
iy of Ipi tool is fiilgeO to a coatin- 
gettcy of her atrivkig at tft, aad a 
. mere'eootingtkcy jbiU itrti taka nwhf 
' ^ « ** tpoctimi' 




, A portion abiblutely veftefly' eipecitlly 
in thrcafe of an only child P. 428 
As a perfbn at the age o( 14 nay diQidfe 
of perfonaleftate, as the law now hands, 
the daughter, entitled at that age to all 
the perfonal eflale devifed to her by 
her Mother; and as ihe made no difpo- 
fitioo, will go to the hnlband Hid. 

The word tbere^ rouft be conllrned rrd* 
dendo fingula Jin^lh^ as applied to per* 
fonal or real emte ibid. 

The refidue of the mother’s real edate, 

after the charity, fliall go t.o the daugh¬ 
ter, and (b to the hnlband, as the con. 
tingency on which it is given over has 
never happened; and befides, in doubt- 
fal cafes, the heir is always to be pre- 
ferred 428 

See IDolser anb jointure. 

What If'tnls paji an EJlati tail, 

A. by his will deviles to his elded fon 
J.‘naibaH a real edatc for life, remain¬ 
der to his Tons in tail male, remainder 
to tellator’s fecond fon John tor life, 
remainder to his Tons in tail male, re¬ 
mainder to plaintiff’s father George Ivie 
for'life, remainder to his funs in tail 
male, remainder over. And alfo gave 
to three truiiees two long annuities of 
100/. each in trull, as to one for the 
plaintiff’s father lor life, and then 10 
the plaintiff for life, remainder to the 
ilTue male of his body, remainder 
over; and as to the other, in truil for 
teilator’s fon JRabert for life, and in 
default of ilTue male, remainder to 
yHa Ivi* for life, remainder to his 
iliue male in tail male, remainder to 
George for life, remainder to'plaintiffs 
for life, with divers remainders over, 
and appointed ^obu his executor, who 
polTelied himfelf of the title deeds of 
the real eilaie, and tallies belonging 
to the annuities. 'Jonatban Ivie is dead 
without iffue, Robert iikewife without 
' ilTue. male, and the Too of J^n Ivie, 
born after teftator’s death, is iince dead, 
and bis father has adminillrrd. In 
1720 ^obn joiitted With George in the 
(aje of the ai^nuity devifed toGeerge 
for 3250/. and the porchafe money 
paid to ' 429 & 430 

The plaintiff, the Ibit of George^ brings 
h<2 hill tw have the de$ds and writings 


relatiog to the real ellate depofited in 
court; and -as to the annuity deviled 
to and to plaintiff in remainder, 
to have fecurity given fot> the payment 
of it, when his intereft therein Ihould 
take effeA in poffelEon. And as to 
the other annuity, to have a fatisfac- 
tion againft JjFobn for the breach of truft 
in concurring in the fale thereof to 
the plaintiff’s prejudice, and for an 
equivalent upon the death of his fothCr 
George Inile ^ Pttget 429 £sf 430 

Lord Cbaueelhr of opinion, as to the aa- 
nuity devifed to Robert, and afterwards 
to John for-life, fdc. that there being 
w'oiris of limitation annexed, fach as 
would create an ellate tail in the cale 
of real ellate upon the birth of a fon ‘ 
nt John, the whole .intereft in remain¬ 
der veiled in fuch fon; and that John, 
as adminiffracor to his lbn,uabfolutety 
entitled to it, and, as to this demand, 
difmiffed the bill 430 

Where a trullee has been corruptly guilty 
of a breach of trull, the court wilt com¬ 
pel fuch trullee to make fatkfaclion to 
the utmoA; but as to the annuity fold 
by 'John, as it was at the inftance of 
C>xrge, and the money received by 
Geotge, he would not charge Jdm with 
the price the annuity was fold at, but 
decreed that George and John, or one. 
of them, do, at theirown charge, pur- 
chafe an exchequer annuity of 100/. a 
year, for 99 years, and ailiga the ftmo 
to truAcps, to be approved of by the 
maAer, and the truAs thereof to be de¬ 
clared’ according to the limitations in 
the will ibid. 

His LordAiip refufed to direct the deeds 
aud writings to be depouted in court, 
becaufe the plaintiff’s intereft in the 
real ellate was too remote to warrant 
it, and is never done, bu; in the caie 
• of a remainder man, whofe effate is 
cxpe£lant on a tenancy for life 

41 ». 

R.W, by his will devifed to his wifa 
Eli%abeth sM his lands, ^c. not.fettled 
in jointure, and then fays, if it ii^aU 
' happen that (he Ihall have no ikn nor*' 
daughter by mv,for want of fuch iffue, 
the laid premilTes to return to my bro¬ 
ther (the plaintiff) if he ihall be then 
living, and bis heirs for. ever paying 
to A. and B..\ 30/. within a year ..after 
death : Decreed to be an 
y y «A4 w- 



fOatfttaH EUsubHh, beoanii: where 
preceding words are proper to create 
an efiate tail the legal operattoo of 
them caoaot be controlled by fabfe- 
qnent provifions Pmge 43a 

^he words, if Elixttletb has ns j«n ntr 
icrngbstu mvft be underftood having 
«o ifliie, and the words for want of 
fiuh ifliie amoant to the fame as tf the 
'tefUtor had ,faid for want of iffne ge¬ 
nerally ’ 434 

Of Things fer/analf as GteJs and Chats 
drc. fy what Dsfaiptm, atsd ft tohm 


4 r devifes a freehold iselTaage at Rtmfot'd 
to • charity fcKool there, and direfis 
the rents and profits to be applied for 
the benefit of the fchool,^ bag as it 
Jball it antttmd ts he endevLed wtth cba- 
' And by the fame will, reciting 
a debt of 1000 /. to be owing to him, 
gives the faid fum to the coopers* com¬ 
pany to bttUd alms-houfes: The debt 
oevifed by the will, inftead of 1000/. 
amonnied to 365/. 16/. yd. only: the 
freehold eliate bmng devifed to a chari¬ 
ty, fo long as it continues to be en¬ 
dowed with charity, is only qutufquet 
and when it ceafes, as it is a gift of 
real eftate, it (hall revert for the be¬ 
nefit of the heir of the teftator 435 
Thongh the debt devifed Iqr the will a- 
mounts only to 365/. 16r. yd. ^et 
the wrong defcription, an^ falling 
Ihort, will not defeat the legaqy sfiid. 
Where a perfon gives a debt ^ his will 
to a corporation, they may recover it 
in the ecclefiafiiciil court ibid. 

What Wards pafi a Fee in a Wtli, 

X- C. by will gives to the Latin fchool of 
Ttvndlt if any nan is pofTefled of it 
that reacheth boys, and is richly gioond- 
«d in the Last* tongne, five pounds, to 
be paid him yearly, for teacbug and 
inl^diag three boys: As it is not to 
a darncelar fchool-mafter, bot to the 
fcnnii itlelf, it is a perpetnity, and die 
general words for i^rudingifirsf boys 
titeim three In fucceffion, one after an- 
oahtr 43^ 

^ gift tp theparifhchnrehof A. has bceii| 
confirutt) a gif| to the parlon and m- 
riOikners of end 
fof«W H 4J7 


item in a will is a conjuoftive in the fenfe 
of smd or a^, and is only made nfe of 
to difttnguifli the clanfes Page 438 
Where a will directs payments out of land 
yearlv, at a particular time, it cannot 
be altered to half yearly payments 

438 

Far mare ^ Devtjet^ 

See 16 U 1 , under Bdlt »f Diftovery. 

See tSypoOtfoit of CQ03IUI. 

See S>oti)ec anp jointure. 

See IregaCg, under Adempttan af it. 

See (Conbftfoiui anil irfmftatiaiui. * 

S>i(ttfbtttfOtt, {Statmeaf.) 

See tit. fifgccnto^e anb 9i>miiifili;atO}0. 

Aunts and nephews in the fame degree 
of relation to an inteftate, snd equally 
intitled under the fiatute of Diftribu- 
tions ^ 454 

Where an inteftate leaves brother's or 
filter’s children, and no brother or 
filler, they talcepr> captta as next of 
kin, and not by reprefentation: So if 
he died, leaving aunts and nieces, 
and no brother or fitter, they would 
all take per captta ; but if the father of 
the lueces bad bMo living, he wonld 
have taken the whole 456 

The ttati|te of Diftributions, and the fta- 
tute of yae. 2, very incorreflly penned, 
nnd therefore the latter is to be con- 
ftrued according to the intent of the 
legiflature, 457 

The word Win the yth feflion of 1 Jar. 
2. r. 17. imuiedUtely preceding the 
words the repte^entstfivet, mutt be con- 
ftrued in the dvjunftive 457 

The provUb in the ttatuteof >• to 
be incorporated nto the ttatute of 
Chat Its where it feyi, that repreftnta- 
tationi (hall not be carried bey onjl bro¬ 
thers and fitters children. The rale 
is, that States made per/sM/er/e Ihall 
be cenftr ned into one another 457 
The word relaikas or kindred in a will 
(ifithottt any Reification of what re- 
latioas or kindred) ie confined to 
fttch at are within the ttatute of Dtf- 
tribuiSoua . ifaU i, 4*9 


Jr Pthuipof 


gDotuec anil Jofnmre. 

What fitall be m gceJ Satufa^m, ergeed 
Bar ^ Diwfr, and hma far a Davtrf/s 
•wtU be javeartd ta Efuitj, 

A provtfion for a wife, in articles before 
marriage, thereby declared to be in full 
fatisfa^tion of dower, or any claim or 
right by Comaion<Iaw, cuftom of the 
City, or any other ofage, law or cuftom 
notwithftanding The wife furvivedthe 
hufband, and accepted of the terms 
mentioned in the articles * This de¬ 
mand of the wife, fatd the court, may 
be extinguilhed by agreement, and as 
Hie was an infant when the articles 
were iigned, and had her eleftion at 
her hufband’s death, which fhe has 
made by accepting what was deligned 
as a fatisfadion for dower, ihe has bar¬ 
red herfelf thereof Pa^#439 

The words in the articles, enyla-ve^ *fag*r 
or eudem nttmtbflandiHg, extend to the 
hufbaad's perfonal eflate, and bar the 
wife of her lhare, under the ftatute 
of diftributions 440 

Of making good a Deficient tut tf a Huf 
band's AJfels. 

A widow brings her bill to have the de¬ 
ficiency of her jointure made good out 
of the aflets of her huiband, and his 
father, and alfo for 1000/. left her b> 
her hufband, payable with intereft 
from three months aftei his death, and 
for her paraphtr naiim tbs i. 

The father and fon having covenanted 
that the lands fettled upon her for her 
jointore were worth 500/. pet ana. and 
being both parties to the marriage con¬ 
trail, it was held, fhe had a hen upon 
the eflate of the father and fon; and an 
account of afiets was decreed, and than 
the deficiency fhould be made good out 
of the Ton's eftate, it appearing that 
he had received mod of the fortune 

* . 

The 1000/. given 1^ the will to the wife, 

faid LerdChaueetler, cannot be confider- 
cd as a fatisfadion for the deficiency of 
her jointure, for as the jointure lands 
are covenanted to be worth fo much 
clear of all reprixea, the teftatot intend¬ 
ed the 1000/. as a boanty 441 


If a perfbn in the exeention fufiicieiitljr 
deicribes the eflate, he had m power to 
charge, the eftate is bound though there 
is no reference to the deed out of which 
the power arifes Page 441 

Where there are real eftates defeended, 
the wife may be intitled to her /mvo- 
pfteinalia, but otherwile in this cafe, 
where the real eftates came by the 
huiband. ibtj. 

Of vahat tjinte tf Ar HuftfOtuPs milk rr* 
f tH it iht Naiutt and ^jali^ tbetetf^ 
Jhttll a Woman he endowed, 

RalA Sntyd, being feifed in tail male of 
fevcral manors, and lands, and in po{^ 
feffion of great pai t thereof, and having 
purchafed ieveral others, intermarri^ 
with the defendant the plaintiff's mo¬ 
ther, and died in OSehr 1733 in- 
teftate: The plaintiff, as his eldeft fon 
and heir in tail, brings a bill to fee 
afide the affignment of dower foi par¬ 
tiality, upon a fuggeftion that part of 
the eftate was copyhold, and not liable 
thereto 442 

If the hufband became entitled to the 
copyhold eftates by copy of court-roll, 
and granted them out again by copy 
■of court roll, his wife is not entitled to 
dower; but if be bet.aine entitled 
otherwife than b copy of court roll, 
and did not grant them out again 
by copy of court lo’l, fhe is enmied 
to dbwer out of thole eftates tbtd, 
A wife IS not entitled to dower out of 
an inflantaneous feiiin 44} 

The conufee of a fine is not fo feifed as 
to give the wife a title to dower; nor 
in the cafe of a ufe has the widow of 
a truftee any,claim of dower from fneh 
a momentaay kina in the hufband 

4M 

3Daref0. 

If a man be legally srrefted, and whilft 
under the arreft, is obliged to execute 
a conveyance, this is durels, and the 
court will relieve ^09 

See under Ofiberigbi Bxeeutha 

tf a Potter I and where a Drfeib therm 
totUbefapphed, He*v^y, Heroej, 


« 

Vra 



J fahle ^ tU Prineijlutl Mafteru 


CffSment. 

See ^ofr.t:lunt0 siA tlS^nant0 in 
CommoD. 

tilOate fo} 

See i^cnpaitt. 

€08te Vafl. 

See IDcWfe. 

/Cbitence, )n{tnfafc0an%t|9}oof. 

U^f>ai % Ilf M' v)iJ M 9 t ht admitted as Evi¬ 
dence, and modiamiufii tOjuJieient Ptorf- 

HOUGH a bill in chancery can* 
not be received in evidence at law, 
yet in this court may be read, and 
has been often allowed as evidence 

Page 6 ^ 

The court will allow the proving of ex¬ 
hibits vivd rece at the hearing, but 
not to let in other exaininanonv, and 
this only at the application of me party 
who is to make ufe of the exhibits, but 
no tnihince where it is allowed at the 
application of the cpntrary party 4) 4 

'Vrhuea perton has been examined here, 
his drpofition may be read at law, 6 e- 
tKCfH the fame pwiits if proved to be 
dead, or iick, or out of the kingdom 

445 

.Where an original note is loft, and a 
copy of it is oftbred in evidence, you 
auft (hew the original note was ge* 
fluKie, bchfft you will be allowed to 
read the copy^ 446 

See anb 'Hriitramnt, Mettaf 
V. Tves, under For wbat' Caufts Jet 
flfide * 05 

SeeSIiCtt, si. 

See ^aoiirupt. Bade v. Ungeed, under 
Jtt,/e as to Examinatimt taken tefm 
Comm'Jpineti 305 

§ee potpev. 


A bill brought to ftt afide an affignment. 
of a leafehold eftate, &c. upon fug- 
geftion that it was not intended as an 
abiblute aflignment, but fubjeA to a 
trnft for the plaintiff’s benefit; though 
no expreft truft in the deed, yet, as 
it might be colleded from circum- 
ftancei arifing out of the aifignmenC 
itfelf, inconuAent with an abfolute 
difpolition; and other circumfiancet 
treating a ftrong prefumption of a 
truft; herd Chenetlhr admitted parol 
evidence to explain this tranfaAion 

Page 447 

Though there can be no parcl declara¬ 
tion of a truft finte 29 Cat 2. yet 
parol evidence is proper here in avoid¬ 
ance of fraud intended to be put upon 
the plaintiff* 448 

A perfin left j/. so /. /er mn. by a co¬ 
dicil to his Will, and after talking of 
making another todii II, and le&ving 
him 1; more, the .’ttoiney ml ^ him, 
that if S C. and D. v, bom ue had 
made devifecs of his eltate, s/m Id 
give him a bond to pay him 15 / /./ 
aan. it would be lufficient; being 
prefent, promifed that he and the de* 
viftes would, and a draft wa» pre¬ 
pared, but nut executed; icftator lived 
five weeks after, and J. r-’niained 
Dine years without demanding the 
performance of the prumiie or draft 
to be perfcAcd, and then biings his 
bill: difmiffed at the kclU, and upon 
appeal, decree of difaiiifioii aiiirmed 

ibid. 

The court will not add a legacy to a 
will upon paiol proof, though 11 con¬ 
cerns me perivnat ellate only; a ftr- 
thu whrie it tends to charge lauds 449 

It is fioc in the power of the court to re- 
l>vc againU accidents, which pievent 
voluntary dirpohilons of ellates 449 

OF examtalng If'ititrjes 4 t bene efie, and 
eftahlijjuag tdeir Aefimttvf in perpetoam 
Rei Memoiiam 440 



See ISfU, under B'Ms rf Difantety, Ac. 

White sr tHiatval Bmldeute •wi/I, tr 
waiA ok, ie aJt^UttA to exftam, cm^-m, 

• ir tmoruda vabut sMedri M tha Face «/ 

’ See »• T*s¥ 

' ^ ’ 'I. r, / * ■ 


Bill brought to perpetuate the teftimony 
of witneffet to a bond charged to be 
uforiotti, and alleging that the de¬ 
fendant, one Green, wnom the plaiuiifiT 
wan ted tb *x* mine, was very aged an4 
inffrm; Gtfen, who was a nemihee only 
id the bhnd, ^sttiyrred, is the bill 
foight to fohjeA hum to i**penalty, 

' . V ' ' • .hrl. 



A Pfmdpci JiUttert* 


and alfo aa the plaintiff doei not offer 
to pay what» really due Pa^e 450 
If the demurrer had rapped at the firff 
part, it would have been good, but 
as It goes to the perpetuating the tefti- 
xnony, it is bad. and over ruled, but 
without prejudice to G/m’s infifting 
on the fame thing, by way of anfwer 

tbid, 

A trujltt has as much the benefit of the 
pleading of this court, as he that has 
the equitable inteieft, and ceftmque 
Uujl IS entitled to have the privilege 
maintsined by the trufiee tbti, 

A plaintiff IS entitled to perpetuate the 
teftimony of witneffes to an ufunous 
contrafl, notwitliftanding bu not of 
ferinj, by the bill, to pay 4$ 1 

A man may bung a bill to perpetuate 
the teftimony in many cak^, uhcre 
he cannot bring a bill for relief, with 
out waiving tlit penalty, is in cafes in 
wafte, lie thtj, 

A demurrtr, bad in pirt, is void in tofo, 
otherwile as to a p'ca tbid 

See purchife, under 0 Puuha ti- th 
out A Hut 

Of tb* Siiji itaey or Dftb htj of a IVtt 
mji 

Though a wife is 1 defendant, and 
ch irged with frau i and mil praAices, 
yet the evidence of the hulband fhill 
be jdutitied, where the irt'^reft of i 
third pf'ilon Iball be concerned tbid, 
A perioii, who at law is put into a ft- 
ff dcun, be ad nitted as a witnels, 
th It lie may not be made a dblcndanr, 
only to tike off his evidence, but if 
there is ftrong pi oof that he is patu 
crpi irtm ;ur, he will be excluded from 
being a witnels 45 z 

Where a feme coiert his been guilty old 
fraud (olety uitnuut the h alb ind, there 
is no piecedentot the court’s making 
him pay cofis 4y3 

RuLt tit fame in Equity at at Law 

The rales, as to evidence, are the fame 
in equity as at law tbiJ 

Where two letfes are fet up, you cannot 
read one of them, till you have proved 
poffeffioa under that leale tbiJ, 

m 


To (hew t tide iathe leffbr, be muff prove 
saual payneac of rent, receipts ajono 
wiUnotdo 

Bailiffs rentals are evidence of payments 

thtd, 

Mafters in Chancery in reports ate only 
to ftate bare matters of fad 


9yecnt0}8 onb 9btnfiifftrato}0, 


See jfigtures. 


The intereft and authoiity of exeenton 
is joint and cannot be divided into M- 
tind powers 

ate tetttleJio a Dt/fnibitoa. 


Amts and nepbnus are in the (ame do* 
gree of relation to an incrftate, and 
equally entitled under the ftatnte of 
diftnbutions No right of reprefes* 
tation here, but mult take per capita, 
and not 

IVillinm I faulty extA Aane his wife had 
two Ions, Gem^e and Hoby^ who (eve* 
rails ni.niedintheirfathei^slife timey 
tPtihim, the lather, dies; Anne, hn 
wife, lui vives him Gin*e afterwarda 
dies, and leaves Irveral children, who 
are Aill living; then Plolj dies in* 
teftate and without iflue, leaving Pbi~ 
hfpa his wife poffelTed of a very largo 
pcrfonalettate. 1 c children of 
bi ought a bill againft Philippa, who 
had admiu'ftered cr her hulb ind, and 
alio againft Auue their grandmodicr* 
infiftipg, that, as tbe t'ptf/entatti^ ^ 
their laiher, they were enutied, with 
their granumother, to one hall of the 
moiety ol the inteflate’s eftate, the 
Wife bciiig entitled to the other moiety^ 
by 22 z; Car z cap 10 4je 

The refidue ol the intellate’seftate, aftm* 
latulaUmn of debts, was by lerd 
(Jiauetllor, dire< 3 ed to be divided into 
four equal parts, two fourths thereof 
to be retained by Ph Uppa the inteftat^a 
widow, one other founh part tp bo 
paid to Ame Steulty the intcftate'airo- 
ther, and the remaining fourth part Ml 
be laid out in South Jta annuities, ip 
the name of the accoxnptant general, 
fubje^l to the order of the court for 
the benefit of tbe children of Gegqgv, 
equally to be divided ace 

Vys , WhiJ 



A ^abh ^ tU Jhvu^ Mttttrt* 


Where an inteftate leaves brother's or fif- 
ter’s cbit<iren« and no brother or fifier, 
they take prr tapUa, as^ next of kin* 
stnd pot by reprefentation: So if be 
died| leaving aunts and nieces^ and no 
brother or fitto'i they would all take 
ftrtapitai bat if the father of the 
aiecei had been living, he would hive 
taken the whole Page 4 $6 

The flatute of diftributions. and the Aa> 
tute of Jae. a. are very incorrefUy 
oenned, and therefore the latter is to 
w eondrued according to tfte intent of 
the legiflature _ 457 

The word and in the feventh fefiion of 
1 Jae. cap. 16. immediately preced¬ 
ing the words rrprtfeniaU <jit. muA 
be conftrued in the di<jun£iive. tbtd. 
The ptevtfo in the Aacnte of Jamet^ is 
to be incorporated into the ftatnie of 
Cbarkst where it fays, that tepreftn- 
tmtimt lhall not be carried beyond bro¬ 
ther's and lifter's children: The rule is, 
that ftatutes made patt motet ta, ihall be 
aonftrued into one another -eb.d. 


Of Admnljhatimtevthm it he granted. 

A. furvives her firft hufband, who left 
her a legacy: Ihe dies, the legacy be¬ 
ing unreceived by the fecond huibsnd 
during her life, after her death he ad- 
minifters, and dies before the legacy 
came to his hands; his adminiftrator 
gets it in, and the adminiftrator dt 
MU am of the wife Iwings this bill for 
the legacy 458 

A MWK of equity confiders the admini¬ 
ftrator de bmit am zi z truftee for the 
adtttiniftritor of the hulband, nho 
having an abfolute right by foivivipg 
his wife, his adminiftrator ought to 
have the benefit of it 4^8 

Dunng the coverture, hulband and nite 
are but one perfon; but when Ihe dies, 
he h« a right to adminifter exclulive 
of all other perfons iild. 

* t 

CfJinuAnhjttte Emctaer tr Admiaiftrater 
^ etgot^ anttbeTf ami hem fm erne frail he 
eafwaable f» the uhtf. 

« 

The ^plaiatilF and W. tf, admiaiftrators 
‘,16 fH. eatpower ihi defendants b^ 
Jetwrsof attorney to get in the iniel- 
tatb'sefttftsin fLuukru IP’* H *afteiv 


wards fettles the account with then, . 
receives the balance, gives n general 
relcafe, and then dies: The plaintiff^ 
as furviving adminiftrator, prays the 
Hated accounts and releafes may be fee 
afide, as being fettled without bis pri¬ 
vity ^ ^ Page 460 

One adminiftrator, faid the court, can¬ 
not relcafe a debt fo as to bind his fel¬ 
low, otherwife as to an executor, for 
each entirely reprefenis the teftator; 
but the relcafe of one adminiftrator 
may bar both, if the rcleafee is ac¬ 
countable to them in their own right, 
and not as admiuiftrators. The re- 
lealcs here being on fail ly obtained, 
though eftcflual in law, were fet afide 
in equity ihid. 

The intcreft of an executor arifes not 
from the probate, but from the tefta¬ 
tor, therefore he may relcafe a debt, 
or allign a term before probate 461 
If a debtor be made executor, the debt is 
totally cxtinguiflied (but fee note 3.) 
otherwife i( he be appointed •admini¬ 
ftrator, for it is no extinguilhment of 
the debt, but a fufpenfion of the ac¬ 
tion, and his rtpreientauveis charge¬ 
able <it the fuit of the adminiftrator 
dt bmus im, \Jc. of the firft inteftaie 

thid. 

The lights of evecutois and adminillra- 
tors depend on difterent foundations, 
the latter arifing from the mdmatjt the 
former from the teftator thul. 

An adminiftration properly defined, a 
private cftice of truft, for it is more 
than a bare antbority, and yet lefs 
than the intereft of an executor Jb/d. 
A perfon afltog under a letter of attor¬ 
ney from adminiftratort may be lurd 
by them in their own right as a bailifiF 
or receiver, and need nut name them- 
felves adroiniftrators 46a 

though adminiftrators in an aftion of 
trovei may name themfelves fo, yet 
they need not'do it, for they may lue 
in ibeir own right ibid. 

Where one admimftxator dies, the right 
furvives widioatnew letters of admi- 
niftniion ihid. but fee note 1. 

Wbaf Jbeil hi Jfrets. 

A. nraitgagcd bh efttte to B. who paid 
no moneys iHit |ive a bond for 130 /. 



A ^ tht JHAttten'tt ' 


‘ A afterwards makes B. kis execatdr: 
Though at Uw making the obligor ex¬ 
ecutor extinguiihes the debt* yet here 
the bond ts aiTct* in the hands of B. 
and ihall be applied in exoneration of 
the real edate Page 46} 

An executor al&gns over a mortgage term 
of his tedator to as a fatisfaAion 

of a debt due to A. from the exeentor, 
this is a good aheoattony and A. (hall 
have the benefit of it againli the 
daughters of the teftator, who were 
crcditois under a marriage fettlement 

tbu . 

At law an executor may alien the afifeti 
of a teftator, and when aliened, no 
creditor can follow them, and where 
the alienation is tot a valuable confi- 
deration, this court fuffers it as well a^ 
at law tht 4 . 

No uiilerence in this court between the 
power of an executor to difpofe of 
equitable and legal adets 464 

An aflignment by an executor of a teda* 
tor’s alTe’s to a perlon who has \ lam 
of moi ey bona JUt due, is as valuable 
A confideration as for money paid dou n 

tb il. 

Before the m ariage of FJwatJ Toje with 
ifnrt Bieughunt it was agreed that 
300/ till It could be laid out in the 
purchafe of lands, Ihould be (ettled in 
trud to E«i omi Ttyt for life, to Mar^ 
Bioug&im for hfie,and in default of idue, 
to the ufe of fuch perlon, and for fneb 
edateas (he (hould by any deed dtreA or 
appoint, and for want of fuch appoint* 
ment, to her right heirs for ever 465 
M»r by deed poU appoints the 300 /. to 
be paid to her hulband to be employed 
by him to fuch charitable ufes, or other 
intents or purpofes as he ihould think 
he: EdwarJ Tgft by will deviics to the 
defendants U'llliam, Satb, and Aiuie 
Mntigbtm^ too/, a-piece, being tht 
money charged on the edate of the 
wife's father, and declared, in hts wiil, 
that fuch dtfpofition was in purfuanre 
of her dtrefitoas 465 

The creditors of EimardTvfi brjng their 
bill to have the 300/. applied to the 
payment of his debts, as a part of hit 
alTeis : This, faid the couit, ts not a 
naked power on'y to convey (0 chari¬ 
table ales, but o^ht {O confidered 
as a part of the 

and ap^d in pajdM^^ hu dcul 


There ard oitjy three trays of property * 
enjoying in one's own right, transfer* 
ring that right to another, and th« 
right of reprefentation Pa^ 466 
A man cannot by an exprefflon la h» will 
alter the nature of his eftate, and dif- 
appoint his creditors tbtd. 

No inftance of a conf r iflioii in favour 
of legatees to the prejudice of credi¬ 
tors, unlefs the creditors found their 
right under the will itfelf tbiJ. 

Rule where i^hnlband is left foie execu* 
tor 46y 

Rule at to furvivorlhip /dia* 

Rule upon a devife for life, without tin- 
peaebsnent of wafte ibtJ, 

Rule as to payment of intereft idof* 

See SlTcta. 

Rulf <i,bet$ a Bill u brmgbt UgAtnft an 
eeuti} tfanExeentm. 

The plaintiff's father died intedate, the 
mother adminill ed; forty years after 
the fatner's death, the Ton, who had 
accepted of a legacy under the will of 
the mother, equal to two thirds of 
what his fhther left, brings his bill 
again d the mother’s etecutor, 10 ac-* 
count for the father's perfonal eftate 
come to hn hands To deter others 
I from fuch fttvolous luits, hts Lorafliip 
difmilTed the bill w.th coils ibid. 
The rule in relation to cofta to be paid by 
an executor defendai , is the lame in 
the court of chancery as at law 4168 
■ 

See 3lofiiNnant0 anb Ceiunti in 
Cotnmon. 

# 

See I 9 onb 0 anb 4 >blt 8 atfons* 

See CrebftO} anb IDebtO}. 

See bankrupt. 

^SppflRtfon of ffiSeibd. 

SeeUt. ConftruStott. 

N. U, by will gives to Eiizabrth htt*wifl| 
all bis eftate, leafes, and intereft mfiir 
btmft t» Hattm Gardent and alt tha 
gt^s and furniture thqriu at the timo 
ol his death, end allb all his plite, 
)«f(t\tf^c. btit ikJSitJ btr 0 t sr 

YF4 kr 



J Tt^ t/ thi Miutefi, 


Ber dtatbt Ugive fucb Uafis^ houjkt fttr- 
rnitutg, gMdtffiate, and /eioeht into tmd 
amtHfft fucb if bis mm relaikmt atflie 
JbtuJa tbini rmjl dejitviag and tfpnve 
if and made h<ir execotrix Page ^9 
EUxahetbt by her will gave all her eftate 
and intereft S, in the faid houie 
in Hattm Gardtti» after feveral le¬ 
gacies, the refidne ttf hcrperfonal eftate 
to the defendant^ and two other per- 
fons, and made them exeeutors; but 
neither gave, at or before her death, 
the goods in the laid hoyfe, or her huf- 
band’s jewels to his faid relations ihd. 
The Mafter of the Rolls was of opinion 
thit Elizaietb, under the will of N. H 
took only beneficially daring her life, 
and that fo much of the boufchold 
goods in Hat/M Gaidea, as were not 
difpofed of by ber according to the 
power given her by the will of N. H. 
in cafe the fame remain in fpecie* or 
the valne thereof, ought to be divided 
equally among fuch of the relations, as 
were,(^c. »t me time of her death i3. 
The words vaiUu^ or drfimg in a will 
have been frequently conitmed to a- 
mount to a truft 470 

'Where the uncertainty is fucb that the 
court cannot poifibly determine who 
are meant in a will, it may be con- 
firued only as a lecommendation to 
the firft devifee, and make it amab- 
folote^ft to him ibid. 

Where there is a devile to rrfattens in a 
will, the ftatute of diftributions a good 
rule to go by, in conftruing •who are 
meant by that word 4^0 

Sir J. jL. givest by a codicil to his will, 
to E. M. during her natural life, his 
houfe in Gumwicbt vdtb all the houfe- 
hdd goods that (hall be found theitin 
at the^me of bis deceafe: The word 
v/itb foconjoins the devifeof the houie 
and houflioid gqods, that the devifee 
cen have no larger intereft in the lat- 
‘ ter than was limited as to the former. 

tiid. 

The word v>itb would have had the fame 
cfieift in thr cale of a grant iiU. 
A tenant for life of goods, is not obliged 
m give fveurity tor the goods, but to 
fign an inventory only to the peribn in 
remainder 471 

devifm feveral leafthold eftate* to two' 
irufteo, hi d;nft. if hia graddaoj^* 
fAr nurrihd'wUbout their 40 


convey 'the premifles to tipo othpr 
truftees, in truft for her fepferate afe 
doting the hulband's life, and after her 
death, for the nfe and benefit of her 
ifliic: Tho* Oie has no children by 
the firft hulbandj Ibe has only a right 
for her life, for theifliieby anyhnfband 
aie provided for by this fettlement 

Pagej^;t 

See JDebffCf, under ¥'bat IPords tnft » 
Fee m a 

' See SDiftrfbutfon. 

See iReniaftibcr. 

See ^ointenants. 

See Sanhtttpt, under Rule at to Jf 
fignet. 87. 

See S)oi»er atib ^ofnmre. 
tCytent of the Crolnn. 

See IPanfltope, under RuU As to an Ex- 
tent gf ibt Ctevm. 262. 


JFittta and ISccoberieo. 

IFbat Eftate ot Interrft mey he barred er 
iteutifeited by a Fine or Recozetj, 

A limitation in a will to C. and his heirs, 
to the ule of him and his heirs, in 
truft to pay debts, and after in truft 
for D. and the heirs of his body, and 
in default of heirs of the body of Z>. 
remainder to C and bis heirs: The 
recovery of D, barred the remainder 
to C as being a remainder of a truft, 
for a remainder of a legal eftate cannot 
be barred by the recovery of a eeftui que 
ttuft only 473 

A common recovery fiificred in the Com¬ 
mon. Pleas will not pafi copyhold 
lands} otherwife as to cuftomary free- 
helda 474 

FTbat Eftate or Inteteft it net^^etned by a 
Fine er Rtceveryt 

T. Sf by Movtfis in n marriage ftt^l^ment 
, oU Wiftt 0 phwtt 10 difpofe of 

ieo/.'M;^iriil coftidP|^uftMi at die 
* * ihall 



A TAh tftht 


. IhalLtppolnt, to be pud to the wife 
within one year after nia death, and in 
default of iuch paynent, J. M, ii cn« 
powered to make a leaie of particolar 
lands to raife this fom; the wife makes 
an appointment of the too /. but never 
received it while living: the heirs of the 
hulband mortgaged the eftate of Bm 
who then had no notice of this power: 
Afterwards, on B.'s pnrchafing the e* 
date, the heirs of the hulband levy a 
fine to him, and convey the equity of 
redemption as a collateral fecurity, 
who then had notice of the power; five 
years incurred aftei levying of the fine, 
and no claim made on the part of the 
appointees of loo/. but they now 
bring their bill to be paid this fum 

P«,rtf 474 

Lord Cbemctlhr held, that the plaintiffs 
were intitled to ico/ and intereft from 
the end of one year after the death of 
Anne Briekl^ the wife of T. B. tbui, 

A bare naked power is not hatred by any 
of the Astutes of fines, otherwiie as to 
an tuttrejjt, uuhibi 476 

See Sgreementa, ^e, under the Divi* 
fion fyinclj ought to be perfoitneU tn 
Specie, z. 

See Jfo?fcit«r;. 

5Fl]Cturc6. 

Whitt^ jtU h dnmulfuih, 

A mortgage of a brewhoufe with the 
appurrenances, will not cdrry the 
uienfih, but the things uul/ belong* 
ing to the out-houfes 477 

An executor cannot enter to take away 
fixtures, without being a trefpaffer ib, 

A tenant dutmg the term may take away 
chimney-pieces, and even wainfeot; 
if tftet , he is a trcfpaircr ih'd. 

By the fale of a brewhoufe, the uteofils 
win not pafs 478 

Beds faAcned to the cieling with ropes, 
or even nailed, are not fixtures, but 
may be removed ebid, 

jFoffeftare. 

See Stmdlmg v. Ord, under, 

Q/** Fwebujjeti wwm Kotue, 

See CBftom of Stonbon. 


jfrictttatt of &ottiioii. 

See under SfonbtllOt, Cairingm^ and 
under tPbo are UmU to Bankrupity, 

/rono* 

See title ConleeBilceo, (fraHduleiu.) 
See IDeebo ano 0^ OQrftfngO’ 
SeetiiU. 


fSnarofatt. 

Vide tit. infant. 

What AHc of bis noitb tegard to tbt !%• 
Jands Eftate /ball it good. 

Who had a biihop's leaie to her and 
her heirs during three lives, devifea 
the fame to her daughter an infant, 
and direfils the guardian and troffeet 
to make purchales for the infant*s be> 
nefit: The guardian, upon the deeeale 
of one of the three lives: took a new 
leafe for three new Hies ; The infant, 
dies Poge 480 

The leafe Ihall go to the heirs ete parte 
pmtanS\ for the new leafe u to be 
confidcred as a nev acquilition, ud 
to veA in the infant as a purchafe 

tiid. 

The reafbn whyan infant’s perfonal eAate 
turned into real, is Aili confidered as 
perlonal, is, on account of the differ* 
ent ages at which the infant may dif. 
pofe of his perfonal and his real effata 
and not in favour to one rrprelentative 
more than another liid. 

The afil of a |oardian, where a rea&n* 
able one, will have the fame confe* 
quence, at if done by the infant at 
full age f otherwiie, if wantonly done 
by the guardian, without any real be¬ 
nefit to the infiiot 481 


l^beas Caipttff, 

See under Sanlltllpt, Lmgoodt and under 
BmU as ton Cirtt/uattJrom Comm'jftoutrf . 
Uaju^t, *40. 


A TAU gf th Prhe^ Matters, 


HMe ttttik StfaSoi* 

W%re Qhatgts and Ineumiraaets m ibe 
Load* ^tall it raiftd, u jhadfink in the 
inhtritantefor tbt Btnrfit nf ih$ Heir, 

See CetiMtfoiw aM IlimicatfenE. Har^ 

vtf v.ytfitn, under Im what Ctfos a 
Gtfo tr Devi/it ufoa Ctndttum not to 
many vtithont Confont, fitaU it good 
and hindingt tr veid^ Mng mlj In terro* 
rc«. , Page 361 

rr C, devilMl nil his lands to J. C. and 
* Jf. P, and their heirs in tru/i, that 
they fliould fell hu lands in M and P. 
and out of the pnrchafe money pay 
his debttt and as to the reft iu truft, 
to receive the rents, and to make leafes 
for 99 years, determinab'e, iste, and 
thetewith to pay his debts and legacies, 
then to the ufe of y. A. wife ot C. A. 
for life, remainder to the liTae male 
and female of her body, and makes 
the truftees execatois: lie likewife 
gives a legacy of 500 /. to his nephew 
Thtmoi Prtmjty to be paid at n, or 
marriage, who died before 21: The 
perfonal eftate of the value of yco/. 
ihe lands in M. and P. not fufticient 
to pay the debts Page 482 

h bill brought by the adminillrator of 
Thomas Prowfof to have the legacy of 
$00/. rolled: Lord Cbaneedor of opi¬ 
nion, at it was charged open the real, 
as well at the perfonal eftate, it could 
not be ratfed, as the legatee died be¬ 
fore the time of payment, and dif- 
milTed the bill Hid. 

Money arifiag from the fate of a real ef- 
tateit legs! alTettonly, where it it fold 
under a bare power given to fell, not 
where the intereft in the eftate palTes 
by the will to the devifeet 1 and mak¬ 
ing the truftees executors, dbes not 
alte|^ the cafe 484 

A deiafe to A, and B, and their heirs, 
till fuch a fom be raifrd for payment 
of debts, does not create a fund out of 
legal aftecs, bat it proper only to give 
* the devifee an intereft in the lands 7 pe« 
eificaily* and not to t«m them into 
perionaleftate « iHd. 

The reioitttiont me (b ftrong, that there 
It no diforrepee betiyeea a charge on 
cbe real eftate only, aud a charge oa 
the leal ind pefft,nd eftate 1 oq> they 
an not to be ftitkea aotr 485 


Whether a charge on land be eiftated bv 
deed or will, whether given by way of 
portion for a child, or merely as a le* 
gacy by collateral relations, or others, 
if the party dies before the day of pay¬ 
ment, it cannot be raiftd Page 485 
The antbority of Jaekfon v. Fernand, 

2 Fern, 424. much weakened by the 
fnbfequent refolution in Carta v. BUt- 
fot, 2 Fan. 617 486 

The true reafon why legacies, &e. 

charged on land, payable at a future 
day, lliall not be raifed. If legatee 
diet before the day of payment, is, 
that this (ouri governs itfelf by the 
rules of the common-law; for theie, 
if A. covenants to pay money to B. 
at a future day, andjft. diet before the 
day, the money it not due to his re- 

prefentadve tbiJ. 

fFhae the Htir Jhatt have tbt Aid and 
Ben fit fi the perfohol Efiate. 

A. devifet lands to R. M. in tail then 
in mortgage for 1300/. and deviled 
ocher lands to T„ M. fubjeft to the 
payment of his debts, in cafe his per- 
lonal eftate Ihould not piove fufficient: 
'Ihe 1300/. ffluft be paid a» a debt 
out of the tellator’s perfonal eftate, 
and if deficient, out of the real efiate 
fo devifed to T. M. 487 

Where a mortgage is made by a perfon 
who is owner of the efiate, that mort¬ 
gage is looked upon as a general debt, 
and the land only as a fecurity; and 
therefore perfonu eftate lhall be ap- 

! >Iied in dilcharge; but if the conteft 
ay between R, M. and the creditors 
of the teftator, it would be oiherwife 

tStd. . 

See IBeal Cftate. 

See fRcfitlting CtttSs, 

See Cmbftfimf anb Irfmftatioiia. 38i 

See £>iga(ft0 nader Of a lapfod Le* 
gay tg the Legattit dping^ icc. 

Set Ctebfte} aftb S>ebtoi, 

Sea Catching ftSarsafn. 

SHfSlgfft* 

See C«Milt bg tJmCatfofg, 

a 
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See IBaton anD jfcme. 


JnCsRta. 

Horn far favutred xh Epaty, 

A n infant nay have a decree upon any 
matter arifing on the date of his 
cafe, thongh not nardcolarly prayed 
by hit bill Page 6 

An infant*! perfonal eilate turned into 
real is ftiil confidered as perlbnal 480 
Where any perlbn enters upon an in¬ 
fant's edate, and continues the pof- 
fefllon* the court of Chancery con- 
fiders him as a guardian^ and will 
decree an account, and to be earned 
on after the infancy is determined, un- 
lefs the infant, after being of age, 
waived fuch account 489 

* The court will not appoint a receiver of 
an infant's* eftate, where there is no 
bill filed thd. 


What ABs ef Infants are good, void, or 
mstJabU. 

R. L. deviled fome land and houfes built 
thereon to h» fiv children; the mo¬ 
ther, as guardian to the children, who 
were all infants, demifed the premil- 
fe» on a building leafe for 41 years: 
The eldeft Ton joined in making the 
leafis, and covenanted that the reft of 
the children, when of age, ihonld con¬ 
firm It They all attained 21. and 
accepted the rent for above-ten years, 

. after the youngeft came of age, and 
then brought their ejedment againft 
the leflee, who, by his bill prays to 
have his kdfe eAabliihed 489 

Under the circumftances of the cafe, 
and particularly the acceptance of the 
rent for fo long continuante, the 
court decreed the leafe to be eAa- 
bliihed during the refiduc of the term 

ibtd. 

Where a perfon is of age when he makes 
a leafe, and has nothing in the jm- 
tnifles, but they after defeend to him, 
the leafe ihaU enure by way of ellop- 
otherwik, if he bad ^cn an in¬ 
fant • ^ tiid. 


An infant is bound n thiscoutby amw- 
riage-contriA, cfpecially if (he ac¬ 
cepts of pin-money, or after the hnf- 
band's death, a jointure under the 
contra^ Pagt 49 ® 

Whatever is fufficient tp put a party on 
an inquiry, is good nodee in equity 
to that party *itd. 

See CtUKbiatt. 480. 

See SDebiftS, nhder Of Devtfes f Lands 
fa Paysnesd if Debts, 419* 

SeedQlfU. 631. 

See i^lantattonn* 

See jS^anlage. 

See JIniuttBion. 

ICnjunSioR. 

Jh vihat Cafes, andtohm to be granted. 

Where there is a truft, or any thing in 
the nature of a trull, notwithftanding 
the ecclefiaftical court have an original 
jurifdiCtion in legacies, >et this court 
will grant an injunilion 491 

The rule of the court now, with regard 
to legatees, is, that *hey are not 
obliged to give fecunty to refund on 
a defidenty of ailets dj</. 

Where the bulband of an infant inAi- 
tutes n fnic in the ecclrfiaAical court 
for her legacy, upnn the executors 
bringing a bill, and fuggcAiug this 
matter to the court of Lhan^eiy, an 
injundion will be continued to tne 
hearing thd, 

Rule at ia / /n B srs Wme ^ a>nuf is a 

Dtnauft. 

See'SaRkrapt. Anon anier Banltu/f^ 

M Ab'it Mht. zdj, 

Vnk title ja^atiiag:. 

See dill, order The Pe •'a of tht Com* 

4oaer tke Ptrrogat.jt Corrt. 
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l^ee ^antinttlt, under Ruk at i^the Ih^ 
■fdiwtit Hebiws* AH under Cmmjfma 
^ BanhufUy ' 255 

^ 3ofntenaiMnt0 anD Cenaiita <n Com* 
mon, 

Joiuuexecutora and refidoary legatees 
pot out money upon fecurity, it Iball 
not Airtnve 467. nm 1 

If there* be a jointenaicy created by a 
willj and it happens, by whatever 
caufe, that one of the jointenants is 
prevented from taking; the whole 
will veil in the furvivor after the tef- 
tator’s death mete 1. 495 

A tellatrix devifes two houfes to J. F. 
and J.H. generally, and then fays, 
my meaning is, that the rents of my 
two houfes Ihould be equally (hared 
between J. P. and J. /V. The devi- 
fees (ball take as tenants in common, 
and not as jointenants 493 

y.H. having, on the death of J. P. taken 
polTeffion of the two houfes as furvivor, 

. and enjoyed them ever fince, Ltrd 
ChaneiUu' direAed him to account fur 
the rents as far back as the death of 
y, P, and not from the filiiig of the 
bill ibid. 

An ejedment not maintainable by one 
tenant in common againft another, 
without a£lual oafier 494 

' If the ilatute of Limitaiidmt be neither 
pleaded, nor fnfifted on by the anfwer, 
you cannot have the benefit of fuch 
bar; though, if it is a Hale demand, 
the court will make ufeof that Ilatute { 
as I juroperrule to go by, and reduce 
it to areafpnable time ibid. \ 

A. devifes all (he refiuue of her rilate to 
her two nieces, Mmj' and Eii%alttb, 
daughters to her nephew JPiUiam Ov^a 
and Awe his wife, whom Ihe defires 
tO'be ttofiecs for their children, to take 
care of their legacies ; and then fays, 
Jify Ktli if, that fay (ftaie be equally di- 
fitted ietneetf Mary mn/ Elizabeth, 
wtieiu / upfeiut atettitrixei atturd^ \ 
f One of the nieces died in the 
life-time of tbb teflatrix, and all 
nhxt of kin had fmuH l®g>cie», i 

, ■ ‘ one . ibldi j 

‘ Thedevife to the two ni^cetyis 'Upt > 
jolntcnancy, for lb# words T 


m'ded, though not annexed (0 .the 
claufe which gives the refidue, can re¬ 
late to that only, and if they had been 
both living at the death of the teila- 
trix, they would have taken as tenants 
xin common Pa^e 494 

Though the words equally t» he divided 
in a drift fettlement at common law 
have never been determined, barely 
of themfelves, to make a tenancy in 
common, yet it has been fettled they 
do fo in a will, both with regard to 
real and perlbnat eilate 49 5 

The intereft and authority of executors 
is joint and cannot be divided into di- 
fiinft poweis, but they may be fo ap¬ 
pointed, as that their authority may 
commence or determine at different 
times ihtd. 

The legal intered in a lapfed legacy is 
in the executor, but tht beneficial in 
the next of kin of the tellator 496 
As an heir does not take real edate by 
the intention' of his anceltor, but by . 
aft of law, fo with regand to perfonal, 
the next of kin take in fucceflion ah 
inteflate, and not by the intention of 
the teilator ihid. 

No perfoD can be a trullce in law, unlcfs 
be has a veiled inieteft in the thing 
given ilij. 

See d£);ccuto;0 anb 1Ebmtnt{trcito?0. 
Partridge v. PreoUt, under tPhat Jhail 
be AJJets. 

See I!^att{tion. 541. 

A conveyance to make a jointure ought to 
be to the wife hcrfelf and not to trufs 
tecs : but this deleft may be fuppHed 
• inequity 563 

See iDotncr tnxi 3 Solntiite. x 
3Subge. 

IS* ' • ^ 

See under ^atibrupe, Lingeed, and un¬ 
der Rule as to a C.rt:ficate ftm Omm'f- 
fientrt to a.jMge ■ 

'■ ' ' ' ' • 

j'45' _ 
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anti tenant. 

T IIR bare rntrv of a flearard in his 
lorcS'i conrradi book, with his te- 
nani!), is not an evidence of itielf, that 
thei; is an agreement for a Icafe be¬ 
tween the lord and a tenant P. 497 
A f ci toimance only on one fide is not a 
di.'peofation of the ftatutc of Frauds 
and perjuties, but la ut mtiffut againft 
which there is no provifion 499 

]^apCcb 3 lr 0 dre. 

See SDcbites under the Divilion, Of a 
lafjid Ltga'y ly Legatees dying, (lit. 

See 3 lofntettant 0 anh tenants fit Corns 
moit. 

fteaCro. 

See tit. (ffttarbian. 480. 

See tit. i&tatufe of /raabe^ perjurfce, 
ahh >>t- Ccnant in Caff. 

See Hanhlc;!) anh Ccnant 497. 

£t 33 CfC 0 . 

A condition in a will, that a legatee 
cont'ovi.ing the will fhall forfeit his 
, Icga'.y. -1 merely 40f 

Specific legacies. See ueie i. Pui/e v. 

SnapLn 4*4 

Tills court cannot add a legacy to a will 
upon patol proof 448 

Wlui lhall be a laiisfaflion of a legacy 
, note a. 487 

Of vejied vr luffid Letfades hang t« he 
paid at a futme Tune, m ceil am Age, 
tovehicbtke Legatetsnevet atrived, 

A teftator devifes to his daughter E. H. 
aoo /. to be paid her at the time of 
marriage, or within three months after, 
provided (he marry with the approba¬ 
tion of my two font j E. H. died after 
at, but without b^g married: A 
bill brought by her repiefentative for 
the legacy Soo 

This, faid Ltrd Cbanetikr was not vett¬ 
ed, ibopigh the cUofe ^f fon^ot, 9a 


there is no devife om, might be only 
s« tetrtre^, yet, in ali cafei where the 
condition of marrying ia annexed, it is 
aeceflary there ftonld be a marriage, 
but not obliged to be ^vith confent. 

Asge5oo&5oa 
M. T, being intitled to the reverfion of 
an ettate after the death of bis wife, 
deviled it to C. D, and bis bests, Ji ms 
bt fixuld pay to bhfifier Eliaabcth Odea 
100/. within fix smntbs /fur tbt re- 
yofion eame into fafiijfim cos 

Eiiaabetb^ Ostes in the life-dme of 
the wife, and Elhahetb't reprefen ta«' 
tivc brings the bill againft C. D. for 
the 100/. The legatee dying before 
the time for raifing the too/, was 
come, her reprefentative is not en- 
titled, and the bill was therefore dif- 
mifled 

Where money is given to be paid out of 
teal eftnt*, at a future lime, if the pet- 
fon dies before the time, it (hall fink 
in the ettate ; the fame as to perfonal 
ettate, where the time of payment is 
annexed to the legacy ^04 

Whether a fum of money be given by way 
ot pottion, or as a general legacy, 
if charged upon land, and the party 
dies before the time, it cannot be 
railed 

A truft upon lands for raifing and pay¬ 
ing a fum of money, within fix years 
after the death of the .ather, to the 
fecond (on, who died within the time 
held to be for maintenan* t* onlv, and 
not iranfinittible ' C04 

Vide J^efe anb 9 nce(ro|. 48s 

//''here Legatees /ball or Jhatl m, have 
Interefi, 

A legacy to a charity generally, from 
^ what time it (hall carry interclt 356 

tute f 

A. gave 500/. to his grandanghter, to be 
paid at ai, or marriage, and if (he 
die before either contingency, then 
nc devifed it over to iff. A bill brought 
for inierett upon the legacy, andtQ 
fecure the prindpal jeg 

At it is given over, nothing vettr in the 
grandanghter, and therefore (he is net- 
ther entitled to interett, nor to have 
the principal fec^red ibid, 

A l^ifick 
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A rpecifick devifee of land ftall not eon- 
tribate apon an average with the heir 
at law, toward} fau^faftion of cre¬ 
ditor} while real aifeu are fnfficitnt 

Pmge^o^ 

Qn a fettVnient before marriage, a jite 
viji, that if a hafliand and wife die, 
leaiing tflue unprovided for, that then 
the trudeei might enter upon an eftate, 
and take the rent} thereof, till they had 
received 200 /. for the benefit of fuch 
unprovided children, in fuch manner 
and proporuon, as thb furvivor of the 
hufband and wife fhould appoint thii 
The wife larvued, and appointed the 
200/. fur a daughter, the plaintiff’s 
wire, being an naprovided child A 
bill brought to have the eoo/ rafedt 
bir /r'fy/fdt creed the 200 f and 
sntereh b) way of maintenance, from 
the death of the mother, the defendant 
appealed from that pan whtv.h allows 
interefi, and the decree was affirmed 

t^td 

Wherever the wordk to be railed rents 
and pttfits ufed in a deed unlefs, 

there are other words to make it an¬ 
nual, the court have always made a 
liberal confttu£lion, in order to obtain 
the end which the party intended by 
raifing the mone), and have allowed 
aJale ^ 5®*^ 

The appointment of the 200/ being in 
fuch manner and proportions as the 
fnrvivor of father and mother ihall 
think fit, not only include.a power of 
raifing it by mortgage or (ale, but a 
certain determinate ume for raifing it, 
and as thefettlement limits no time for 
payment of the 200/. the fotber or 
mother might have made it payable at 
anytime 507 

Where a legacy is given by a father to a 
child, or as a provifion, though pay- 
able at a futuieday, yet the child hfi 
an immediate right to the uterett of 
the money; ttbttvuji, if the legatee 
be a ftranger to tue leftator thJ. 

0//pte ficl mdpeamaty Legseteh md htre 
* ^ abating and rt/nmlng. 

See Palaurn. Majin, 505* 

A devHe of a fum of money in a bag. or 
itf a bond or ofher fecunty, or of mo¬ 


ney out of a particular fecuiity,' is a 
rpmfiefc legacy, and fball not abate' 
with pecuniar) legatees Page 508 
Where a particular debt is drvifeii, and 
afterwards recovered by the teftator in 
an adverfary way, it is an ademption 
of the legacy : If voluntarily paid off 
by the debtor to the teflator it is other, 
wife thd. 


Adempttwi a Lega^, 

See SDcblfro, Paifi v Snaplin, under 
0 / vnid Devi/tt fy Uneettatnty in tie 
Df/eription ef tit Perfm U take 414 

Sir Samuel Gartl having, upon his daugh¬ 
ter’s marriage, given a bond to leave 
5000/ at his death among her younger 
children, by will creates a term for 
)earg, in trofi: to apply the rents and 
profits for maintenance of Ins daugh¬ 
ter’s children till at, and alfo gives bis 
perfonal effate in trail, (0 pay the pro¬ 
duce of It to his wife for life, and after 
her death to pay 1500/ to A, one of 
the daughters of his daughter, and 
3500/. among the other younger chit- 
dren of his daughter, as Ihe ihall ap¬ 
point, and if no appointment, equally 
between them at a 1 or marriage, and 
declaies the legacies ihall be in full fa- 
mfaflion of the bond 509 

She muff eIcA to claim under the will, or 
under the bond; if ihe claims under 
the latter, can take no benefit under 
the former $lid. 

Where a particular thing is given in dif- 
charge of a demand, and the party in¬ 
fills on hit demand, he muil not only 
waive that particular thing, but all 
benefit claimed under the whole will 

tbti. 

Lord Hwrdmttke declared he would not 
extend the conArufiion of deviiet in 
fatitfafiion, farther than they had al- 
mdy gone: He decreed the children 
bom aflcr die death of the tdlator 
OiQuld have their fliare oader the bond 

5*0 



ij ttgatui in the 
‘ ti/ftim «/' thi Teftator, and otra^ in 
nubat Cmftt it iball be geod, and vefi in 
«»9thtr Per/m to isbim it is Imiied 
aver. 

M. C. by her will devifed to G. C hii 
heirs, executors, tsfc. all that her mef- 
fuage in Great Lincoln’ t Inn Fields, with 
all her farnicure, houfhold Auff*, Cs'r. 
and all her real and perfonal eitate not 
otherwife dirpofed of, to the intent 
that out of the faid real and perlbnal 
ellate, her feveral legacie<> might he 
paid to 

She then gives to Tbomns Lewis 2000 f. in 
trud for the ufs of his daughter Mary 
and he, till (he attain the age of id, 
or be married, to place out the fameat 
interell, and pay it with the produce 
thereof to his daughter for her own 
ufe, on her attaining the age of 18. or 
marriage, which (hould firft happen ; 
Th.t 2000/. w-*5 by the will directed to 
be paid fo 'Ihomas Lewis within one 
year and a half after the deccafe of the 
tettatrix ibid. 

Thomas Lewis died in the fife time of the 
lelUtrix ; Mary Lnvis half a year after, 
unmarried, and the bill was brought by 
the reprefentative of Maiy to have the 
2000/. paul to him : the infant dying 
before the time of payment to the irut- 
tee was come, the legacy U not ralf- 
able for the plaintiif’s benefit ibid. 

A relidue directed by a will to be divid¬ 
ed aipong fix perfons, at the death of 
relUtor's wife; two died before her; 
held by Lord Taibot that the interelt of 
the two was a vetted one, and tranf- 
milfible, and depended not on furviv* 
ing the wife 511 

y. S. gives te R.P. 300 f. to be paid 
within 3 years after his deccafe, in trult 
to put the fame out to interelt, and to 
pay the profits thereof to his niece IF", 
for her feparate and after her de- 
eeafe 200/. thereVto her Ton T. and 
the other 100 /. to her fon C. 512 
IF, and T. both die within the 3 years, 
yet Sir yn/ifib yekyll decreed the tyhole 
money ihouid be paid, though charged 
on bo^h funds ^ ibid. 

f.egacy out of peHbnal efiate payable, or 
given at a certain time, and interelt in, 
. the mean time, is a vefied one; other- 
prife as to Legacies out of teal edate, 


for if legatee d^s before the iime i*; 
come/lt llnht into the inheritance: the “ 
fame confli nftion where a legacy n 
given out of a mixed fund of real and 
perfonat ellate at a certain time, or to 
be paid at a certain time Page $ 1 a 

If the infant had Airvivedr^jrf’ar andhalf^ 
tho* the trultee was dead before, ihe 
would have been entitled to the legacy, 
fo likewife if (he had died after the 
time af.>rcraid, and before eighteen, vr 
man-itige, her reprefentative would 
have been edtitlcd • ibid. 

Where a legacy charged on real efiate it 
clearly intended as a portion, the court 
goes as far as it can to hinder the raif* 
ing it out of land for die benefit of r«. 
preicntatives ibid. 

See Cenhitiene anti ILimftatfone. 379 

See sDetlifeS. under Whr^ea Divl'i fisdl 
or pad not be in Sutii/adiou of a Ib.ag 
done 42^. 

£rcgacp bedell. See 1 ^;ir anh 9 n(:(!o|.. 

See 33 :t^unSiOtt. 491. 
JLfmitatioii, 0atuteof). 

Rule ns to that fiatnte 28 a 

Iftlie fiatuteof Limitation be not pleaded 
nor iiifiited upon by the anfwer, you 
cannot have the benefit of it 494 


;S9aintenancc fo; jCbilbtcn. 

See Hegacfui $04. 

See £0mi&%9 SJ?. 

HERE there is a falling of (lock 
without the negleft of the trutiee, 
he is not liable to make good the de¬ 
ficiency. but is anfwerable only as far 
as the value, efpecially where it was 
fpecifick Aock 51 j 

Where a father is fnfHciently competent, 
the court will give no direction wph. 
regard to an infant’s maintenance 

.£‘5 

See |do;ttOlUI, under sfs •what Time, 
pall be rayed. 

Sec Cudoniof jUtiboK. 
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ConditioM in rcftraint of namagf« See 

11^01, Page iil 

Where It iV tUm^Jline 51$# 

The want of a fafficient law to re&ain 
clandeftine marriagcBt not only intro* 
doflive of great mifchiefs, but lari 
courts of judicature under greitt din- 
colties 515 

The featencc of the eccirfiaflical court 
cannot be reverfed in a fummary way> 
but by appeal only to proper judges; 
Btw can a prohibition to that court be 
granted upon a petition; by mtion and 
proper fuggefiion it nay 516 

An injuntSicn does not deny, but admits 
the jttrifdiAion of the court of common 
law; and the ground on which it ifliies 
is, that they are making ufe of their 
jutifitiftioD contrary to equity tbid. 
jSo where a truftee is fuing in the eccle- 
fiaftical court for payment of ctftui qur 
legacy into his own hands, or 
in the cafe of a portion, where the 
hulband is fuing for it there^ before a 
iettlement is made; this court will, 
upon the fame grounds, reftrain them 
||om proceeding Hid. 

The power of this court over infants, re- 
fnlted back to them upon the didbiu- 
tiott of the court of wards and liveries, 
by the jftatute of the tz Car. 2. Hid. 
Though this court cannot on petition 
prohibit theecclefiaftical court; yet they 
will rellrain,aperfon who has married 
a ward of'this court candeAinely, 
from proceeding on an excommuni¬ 
cation, either agiinft the infant or his 
' guardian 517 

Though a ward of the court is married 
with the cunfentof his friends, yet 
there muft be an application here for 
an incresfe of maintenance, and a 
fuit in (he ecclefiadical court for that 
parpofe is improper ibid* 

^ Cpnbftfons mb Kmftatfonb. 376 

^ 9gttctiuiit05 Articles anb CbtK* 
tumtf. 

8ttb 

p 0 He^ thty*bave aguafl eath ether 


The plaintiff's fon was apprentice to 
the defendant for fevea years, bnt 
quitted him on being mifuied, and on 
' the defendant’s proceeding at law on 
a bond given by the plaintiff, he 
brings a bill for an injnndion, and 
for the delivery of the bond Page 518 
A court of equity has no jurifdiflion in 
matters of this nature, but belongs to 
jufiices of peace, and therefore the 
plaintiff was ordered to pay tolls at 
law and in this court ibid, 

Mifufer of an apprentice is not a foun¬ 
dation for coming into a court of equi¬ 
ty ; for if an action is brought by a 
mailer againll the father of an appren¬ 
tice, for a breach of covenant in quit¬ 
ting his fervice, if mifufer appears, 
this is no breach ibtd. 


il^ertte ]d;ofit8. 519. 
See iDccupant. 


Money has no ear-mark; and therefore 
courts of equity have been very cau¬ 
tious how chev follow me ney, which 
has been laid out in land; though 
they have done it in fome inilantes 

If you move for an application of money 
placed in ihe baitU, by a former order, 
you mull not only have a (eniheate 
that the money was paid into the bank, 
bur that it is aAualJy there at the time 
of the motion 519 

A mortgage of a brew-boufe with the 
appurtenances wilt nqt carry the uten- 
lils, but the things only belonging to 
ouc-houles 477 

Whether by a devifc of all lands, tene¬ 
ments and hereditaments, a mortgage 
in fof ihali pale uete 6og 

(yeaueeUed enti, 

tf 8 mortgage is found cancelled in the 
poffc$oa of the mortgagee, it it at 
■ muclt a releafo aa cunccHlng a bond. 



■ A Ttttfk ^ the Prineipal Mattiru 

. ^ but tbere muft be- fome dee^ to re< i^Otice* 

vefl: the eftate ia the mortgagof P. 

5 20 Plea of a Pwrchafct, Viitboul N'otice, wer- 

ff^at willy or will not^ fa/t by it, ruled, ^tz. 


See 477. 

tVhert a Perfon who xcants to redeem, 
tnuft do Equity to the Udortga^ee before be 
will be admitted, 

Where a firft incumbrancer by judgment, 
has likewife a mortgage, though there 
is another judgment prioi to the mort- 
gage, yet, if the mortgagee had no 
notice of it, the court will not dirrd 
a fale of the edate in favour of the 
creditor upon the fccond judgment, 
unlefs he will pay off the principal 
9nd intereft, both of the firlt judgment 
and mortgage ib'd. 

See tenant bi» the Cttttefi*, 

See ^ei'r anb 2 | 1 kcc^o;. 


epcat iScsno. 

T he writ of ae exeat re^no, which 
was originally confined to date 
aiFairs, is now very properly ufed in 
civil cafes, but then, to induce the 
coar,t to continue it till the hearing, 
the plaintiff mud (hew the debt he de¬ 
mands is certain 521 

of Stin; 

See 31otntennnts anb tenants in 
Common. 

I^otc of l^anb. 

• •’m 

Where an original note is lod, and a 
copy of it is offered in evidence, you 
mud ihevv the. original note was ge¬ 
nuine. before you will be allowed to 
read the copy 446 


yoi..r. 


A. devifes the edate in queftion to B. 
in tail, remainder to C. in fee; the 
bill brought by the heir of the body 
of B. for deeds and writings, and poll 
feffion; The defendants plead that 
they are purchafers for a valuable con> 
fidcration from C. and had m notice 
of the plaintiff’s title Pa:y 446 
Where the defendants claim under a 
conveyance, in which there is an edare- 
tail prior to the edate under which 
they purchafed, it is incumbent oa 
them to fee if that edate is (pent, and 
therefore the court over-ruled the plea 

ibid. 

See Conbitioitb anb Himitatfonb, an* 

der, H'ho ere to take Adaatitage of a 
Couaition, or will be prejudiced by it 

'384 

See jfineo aub IBccobetfecr. 


Oath* 

See (Sbtbence. caftitclTea anb f^joof, 

under, 0 / examining H'itr.cjfes de bene 
effe, iijc. 450, 

See Sllten. 2;. 

(£>rcapant. 524. 

^ Being feifed of a church leaf# to 
him and his heirs, during three 
lives, by fettlcment before mirri.ige 
limits it to the ufe of himielf for life, 
and to his brll and every other fon in 
tail male: A perfon may take Aich 
* edate fo granted in fee, determinable 
on lives, by way of remainder, as a 
fpecial occupant 524 

The rule in equity is the fame as at law, ^ 
as trefpafs will not lie for mefne profits^ 
rill poflbffioo recovered, fo neither 
can a bill be brought for an account 
thereof till then $25 

Ac executor is not compellable here, or 
at law, to take advantage of the Oa- 
tote of l«iiaiuuons p 6 



4 W(c. 

See under ^.inbcnpt. Sutler and Pm 
w/. 210&215. 


iSupfft. 


A TahU of tie Pri/ulpal Matters, 

An heir before he hu eftablillied bit title 
at law, may come here to remove terms 
Sutler and Pm- out of the way, which would prevent 
»S. Jj* "covering there, and may alfo come 

here for theproduaion and infpeftion 
__ “ceds and writings Pa^t j^o 


A BILL, todifeoverwhetheryf nn- 
der whufe will the defendant claim¬ 
ed, was a papift at the time of a pur- 
chafe made by A. of the eilate from 
the plaintiff’s anceftor; the defendant 
pVads as to the difeovery the flatute 
of the 11 A tx fF. 3. by which, if A. 
wat a papiff, ihe was difabled to take | 

P 4 s^'(’ 526 

The court faid, under the ruV, a man is 
not obliged to accufe himfelf, is im¬ 
plied, that he is not to difeover a difa- 
bility in himfelf; and as A, would not 
have been obliged to difeover, the de¬ 
fendant, who claims under the fame 
title, is intitled to the fame privileges 
and takes the eRate under the fame 
circumftancei: IVe pUa alhjird 5*6 
The bill fecks a difeovery whether one 
Souibcttr was not a perfon profefEng 
the Popiih religion before he conveyed 
the freehold and copyhold eftates to 
the defendant, in the bill mentioned, 
as a pnrehafer thereof 528 

A plea of the ftatute of the 11 & 12 //' 

3. for preventing the growth of popery 
fo far as it goes to the difeovery, 
whether Smhale was a papiii, al’Mtd 

ihuL 

Penal laws are not to be conitrued accord¬ 
ing to rules pf equity ^yj 

A devifee from a papift, by reafbn of the 
penal law which would affed him, from 
the incapacity in the devifor to devife 
is not compelled to difeover whether 
the devifor was a papift ^3^* 

The rule of law is, that a man fhall not 
be obliged to difeover what may fobjed 
him to a penalty, not what mvyf only 

' S 39 

Ijlic defendant MtrAand’s plea to the 
difeovery of the title deeds, difallow- 
ed ^ Hid, , 

Every heir at law has a right to inquire 
by what means, and under what oeed 
be it difinherited, and a plea therefore 
U>/t«b will not be dlowrd 

iiid. 


l^jrapbernalfa. 

See JDotocr anb Jointure. 440 
ISarctttai Jnfluencc. 10 n. 4 

iSatol Agreement. 

See ^dattition. 

ISarol Cfbibcnft. 

See Cuilom of Honbon. 407 

Idarfott. 

Sec asanbropt, or fmte Mtjm. 156 

parties. 

See ^ili, 209 

partition, 

-Wiyr and Sa/aujacifin. the daughters 
and co-hei.sot 'JamrJailon, being 
leiL'd in fee of certain lands, ihe for¬ 
mer married 'fliumas Ingiam, and the 
latter fFilhem Rink, and by a mutual 
agreement between their hulbands in 
1686, a partition was madeof the faid 
prcmiffcs between them and the heirs 
of Maty and Sajern, by which each of 
them agreed to take one part theieof, 
which they did, and entered into pof- 
feffion, and Svfim now holds ftich of 
her faid premilTes by virtue of the par- 
ntion, and enjoyed her part till 
her death, and being at the time of the 
partition fomewhat larger than Su}an\ 
Ma,y, in coafideration thereof, paid 
the takes and levies charged upon both 

The hulbands are both dead, and the bill 
» brought againft Sv/au R\uh to con- 
hrm the divifiott of the faid eftaie: The 
ogreemeat of the hufbands could noe 
s .• biad 





if ^ tht Prindpat Mattert, 


bind the inheritance of the wives, nor 
is a long enjoyment under it of any 
force, uniefs it had been originally the 
agreementof the wives, but Sh/m Rltth 
confenting to the enjoyment of the 
Aiveral parts of the faid premiiTcs, that 
have been held in fevrralcy ; it was 
decreed that the plaintiff and defend¬ 
ant Ihould take in feveralty accord¬ 
ingly Page 54Z 

A parol agreement for an equality of par¬ 
tition of a long tlaiiding by perfons who 
had a right to contrart, and acknow- 
legcd by all the parties to have been 
thea^ual agreement, and accordingly 
put in execution, will be elhblifhed 
by this court 54* 

If a jointenantupon equality of partition 
thinks proper to accept of a contingent 
uncertain advantage, where one moiety 
of the lands is of fuperior value to 
the other, it will not vacate the agree¬ 
ment iiiii. 


^axtms. 

See pages 183,184. 225. 227. 

fSlctfonal dc&nte. 

See ISents* 

See IScal eUtt, 


See Varon anb ifeine. 269 
fdlantatfons. 

This court has no jurifdiftion over lands 
at $t, Cbrippher's, and a demurrer will 
lie to a bill brought here, tor the deli¬ 
very of poffefEon of lands there 544 | 

Lands in the plantations are no more un¬ 
der the jurifUiAion of this court than 
lands in Sc^laiuf 

An infant may bring a bill for an account 
of rents and profits againft a perfbn who 
keeps pofleffion after the death of the 
infant's anceftor . 

Demurring for want of jurifdiftton ts id- 
formal and improper; a defendant 
fh ottld plead to the j u rifd itUon iita . 

Plantations originally members of Eng- 
land, anAfabjea to the laws thereof. 


uniefs in fome euftoms, which they 
have a power of making Page 544 

See Slfeit. 

See 9tiClsetis, )&lea9, attb IDemumts* 
See 

See ^ntreh^e, under PurcfMfm •u/itboHi 
Notice* 

See HSfU fo; DiCeobec]?, 


Idoltcy of 3infttraitce, 

If a policy of infurance differs from the 
label, which is the memorandum or 
minutes of the agreement, it fhall be 
made agreeable to the label - 545 
It is not a fuiScient ground for coming 
into a court of equity, that an infn- 
rance is in the name of a truilee, un- 
lefs he refufes the c^ui ^ue trufi hit 
name in an action at law 547 

If a Ihip is decayed, and goes to the 
nearelt place, it is the fame as if re¬ 
paired at the place from whence the 
voyage was to commence, and no de¬ 
viation ibid. 

Where there are the vords ar 

a place t * England, firfl arrival of the 
fhip-is implied, and a'..ays unJerltooJ. 
in policies ^ 548 

An agent for the ownenof a fliip, when 
he fetches the policy is not obliged to 
compare it with the label ibid. 


fdojti'onb. 

What fhall be a fatisfaftion of a portion 

note 2 4:7 


At ’oibat Time Pottient fhoH be rrvpd or Re 
•uerjtonarj EJiates, or Terms foldfor that 
Pui fe/e. * 

Where there is a term for years for raif- 
ing daughters* por-ions, payable at a 
certain time, and a veiled intcreil, tnejr 
lhall not itay till ihs death of fatner 
Z 2 2 and. 



A of ihe Priudpal Matters, 


ani 3 motlitf; bnt the court lay 
ijoltiof the ili^,htel> circum(lance in a 
fettleoieni, that fliews an intention to 
pollpone the raifing them in ihe life 
pf the father anJ mother JP^S^S ^9 

Direfling a groft fum to be raifed, does 
' not imply that it ihall be railed at 
once, tor it may be raifed out of the 
rents and profits, and fo laid up till it 
antounis to that fum 5C0 

The court lays great llrefs upon a par¬ 
ticular time being appointed for the 
payment of a portion,^nd has en¬ 
larged the power of tiuHees toraife it 
within the time 551 

Where there is a power to charge an 
* ellate with a grofs lum, it implies a 
power to charge an cUate with intereil 
' likewife 553 

The principal of a portion to be paid to 
foqs at 21, to daughters at 21 or mar¬ 
riage, with intereil at five prr iyk/ per 
ana. from the death of the father, to 
the payment thereof; The intereil 
ought not to accumplaie till the por¬ 
tions are payable, hut to be paid annu¬ 
ally, for it is given as a recompense 
in the mean time, till the principal 
becomes due $53 

Whether a portion charged on land, be 
given with or without intereil, by deed 
or by will, if the perfim dies bcfiire 
it becomes payable, it ihall fink in the 
ellate 555 

The cafe of Ca-ve v, Cnve, zFcra. 508. 
isintirely millaken by the reporter, fur 
as it is ftated in the RegilieV, which 
was fearched by Lera CL ainller'i order 
it is impolltble there could be that 
queliion in the caufe, which the book 
Rates 556 

h portion given to cnc, payable at a cci- 
tain age, and if he dies, limited ov't 
to another, without mentioning auy 
age, if the firR dies before the time of 
' payment, it veils in ite/ai>nd imitic. ' 
diately 

farkfon V. Farranii, * f^srn. 42.*., i> an 
anomalbus cafe, and in the caufe of 
Colton V. CeltiHf Lord Chancetler declar¬ 
ed he Ihoald lay no Rreis upon it ib 'ul. 
Wfterc there is a power of charging inte- 
reil, it Ihall be confidered as nuinte- 
. nance^ for giving inteieii is the fame 
thing at giving expreis mainterrance 
3 iW. 


If a younger brother has a ptpviltoq 
under a fettlement, and lives with the 
elder, whofe ellate is charged with the 
portion, he Ihall have an allowance 
for his maintenance out of the intereil 
due Fage 556 

Rde as to the CenfJeratm, 

See under l^cinbrupt, Mmflj, and under 
The Coifiru&m ej the Statute ef the 21 
Jat, I. with rejpefl to Bankrupts Pof- 
frjftoa ef Qmdi after Jlffignment ' 158 


15otocr» 

Under a power of appointment to fwh 
of the teilaior’s children as, Ctfr. an 
extlufjve appointment to one is good 

389 

Where property is fettled upon hnlband 
and wile for their lives, remninder to 
the chilJicn, in fuch manner as the 
kulbacd Ihould appoint, ctnJ if no 
children, ilien to his executors, Zdc, 
In default of appointment, the whole 
will veil in the children 426, 427 

A bare naked power is not barred by any 
of the llacuies of fines 476 


Whether ’xdl executed or net. 

y. C. by wiildevifes the produceof looo/, 
S. S. itock to F. C. for life, and gave 
liir.1 a power to difpofe of 4Coi. there¬ 
of, by any writing iigned in the pre- 
fentc of three witnefTes, and if F. C. 
made no appointment, the 400/. de¬ 
viled over to a charity: F.C- made 
his will, gave fevcral legacies, and 
then devifes the refidocof his perfonal 
cJlate among his neareii relation^; held 
to be no execution of the power, and 
that.the 400/. did not pafs by thede- 
vife of the refidue 558 

Parol evidence not allowed to prove 
C.*s intent fo difpoie of the 400/. 

ibid. 

A pcrlbn may,execute a power, without 
reciting it, but neceliary he Ihould 
mention 'the ellate which he diipofes 
of . . 559 

Freehold lands will only pafs by * de- 
rife ot all bit iaddi, and hot cojyheU^ 



A Tutu ef the Pritteipal Matters* 


. nnlrfs tefta^or lias nbthing but copy- 
hold : Lea/eboU, if there are no other 
wilt pafs by the words Luadi am/ Te¬ 
nements Page 560 

Of the Ri^bf Exeeution ef a Penoer, ami 
•mbere the Dtftii of it ‘will be fupplttJ. 

It was agreed, in confideratlon of 5000/. 
of the portion paid to th" father ot the 
defendant, on bis mariiage, that he 
lliould be p'lt into immediate pofteliiun 
of part of the eltate; and as to the re¬ 
mainder, it was to be fettled on the 
father for iife, with a power for him to 
make a jointure of fu^-h of the lands 
as he thought proper, not exa»*fd'ng 
600/. per ant}, remainder to the fon in 
tail, remainder ovir, and tUc fettle- 
ment was made arcordini-,!;/ 561 
By deed of the 5th of May 1725, lur.ry 
the fadi'.r, betorc his iiianiage wiih j 
the plaii.tiH' bis fecond wife, c.’nvevs 
anrltate of 900/. per ami. to trall-cj, 
in tru!t‘to pay 200/. clrar, as pin- 
money to the intended wile, and tt (he 
lurvives him, to pay her ^ool. peravi. 
rem-th.iige for her joinlurc 
After raarri...;e, he, by a fccond deed, 
gives h.'r another 300/. per mrnni 
cl“ar, as a further provifion by way of 
jvdnture 5b i 

By a d>'ed of the 15th of January 1731, 
as a luither |Lrovjli«in for the wife, and 
in exe,;iiiiini of the power, hecoiive)S 
all the fat'd premifles to the fame tiuf- 
tees to raiiif the furtherfum of too/, tor 
pin-money, and the neat fum of 600/. 
/if a'ln. as a pruviiiun for her iu calc 
the furvives her hulband, in bar of all 
I other proviti.)ns before made ; and in 
this deed is the following de*.Iaratory 
clauie ; It i:k hereby declared and a- 
greed, by and between, SsV. that it is 
the intention of tliis deed, and of the • 
preceding ones, to fecure a jointure 
to his then wife, not exceeding 600 /. 
per aun. $i>Z 

The plaintiff having furvlved her hul- 
baitd, biiiigs hcrbillagainAhisfon,and 
the trnliecs under the fevcral deeds, to 
have the benefit of thefe proviiione, all 
or fome'of them: The defendant and 
the truflees were decreed toconvey to 
the piaintift' a jointure, not exceeding 
. 600/. per am, but to be made liable 


to' taxes, repairs, f^e. and to hold and • 
enjoy the fame againil the defendant,', 
Wf. during her life Pngt 

A conveyance to make a jointure ought 
to be to the wife herfeif, and not.to 
triillrcs jbj' 

A court of equity will fupply a defecUVe 
execution of a power, as well in the . 
ci'e of younger children and- a provi* 
lion for a wife, as in favour of piir- 
Lh.ifpr, or creditots ibid. 

Lord CbanceUor, on J rehearing, llill con¬ 
tinuing ortiis lormcr opinion, cotifirin- 
ed his fi-.'<rce in ti;o 564 ■ 

In aiding the defciiive execution of a 
power, either for a wife or child, i.*j 
being intended for a provifion, whe¬ 
ther voluntary or m.t. will intitle this 
court to carry it irit.i execution, in aid 
of a wife or child, though dcfedlively 
made 567 

Th.u a wife or child, who come for the 
aid of this court, to fupply a defeflive 
exccaiiun of a power, mull be totally 
unprovided for, is not the right rule ; 
but that a hulband or father arc .the 
proper judges what is a rrafonable 
prcviii >11, is a gaud and invariable 
rule 5 58 

As the plain'iU’ has not the provinon 
llipulatcd fir her, fiie mull be con- 
fiJert'd .1% totnilv unprovided fir, and ■ 
tiie.efore, according to the rules of 
equity, intitled to be.,, icd in carrying 
a detective provifion into execution 

. 569 

Suppofe there has been an excefs in the 
execution of a power, as where a man 
leales lor ao years who could oulv do 
it for 21, this is void only for the fur- 
plus, and good within the limit? of 
the power 

See Ch-trltp. 356. . 


See IDoljocr anb 3 iomtut:e. 440 


|!l;occf0. 

See ♦Hvrcft. 55. , 

a 

^joebetn 9mi>, 

A proebeia amy need not be a relation, 
bu: mull he a perfon of fubllanwe oe- 
caufe liaDle to coils 570 

Z z 3 



A TAle ^ the Primipal Matters, 


^o^Aftfon. 

See S^zniazt. Page 515. 


^urc^afe anH ^urclKiCer0. 
Vide lit. QQ^cntto; and ^entce. 
Vide tit. j^otice. 


|&urct)afev entente (ite 89 

A pordiefei deeiepj to pay the colts and 
cxpences of a Airrendu of, and ad« 
aitihon to copyhold pi emi its 96 ». 1. 

0 /Pmeba/en vitlhout Notite 571. 

A nan who purwhafes for a vain tble con- 
iideration> with notice of a voluntary 
fettlrtnenr, from a peifon who bought 
without njtire, (hall (helter hiniklf 
under the hrlt pu.chafjr thJ. 

A nan cannot defend hinfelf in this 
court as 4 purchafei for a valuable 
conlideiation, under rnt/r/t r onlv ibul. 
Where defenorts plead a foincr luit, 
tbdt the court implied theie w «s no 
title wh n th'>y di'miffid the bill, is 
not tudit-iinr, they omit thew it was 
tesjvdt afa thtd. 

A tenant in tail out of pofTedion, can> 
not bring a bill to perpetuate ulti 
mony till he has recovered ppiTcfiion 
by nt thd, 

A tail cropp'd for want of profecution, 
is novel to be pleadtd as a dcaee of 
difmiiaon in bar to anotVr bill ibid, 
A ii >e Ksied by 4 termor fir years 1$ a 
forfeuu*'o , but the reveriioner has five 
years art,er the exp.raviua of the term 
to enter /b/d 

New aflignees undei a cotnmillion of 
binkrupuy, on fi' ug a lupplemental 
bill* ih il have the benefit of the pro* 
ceedings 111 the fuit co. 4 Uienced by the 
oldallignees ^ xbtd. 

A porchaler of an ellate, after it has 
been in controvtrly in this court, on 
fi log his fupplem' nta! bill, comes hcie 
p>« bM 9 et Mah, and is liable to all 
colls from cIm begmmog to the end of 
thefuiC j;;x 


UTbetber Lands furebajid efter a h w pafi> 

6 j It. 

If a mia covenants to lay out a fum of 
money in the puichafe of lands, and 
devi'es his real rftate befor» he has 
made inch pui chafe, the money to oe 
laid out w 11 puis to the devifeeP. 57a 

Where a perfbn (ontrafls for a purchafe 
of lanas after a will made, they will 
not pal« (heteby, but deicend to the 
heir 4C law 573 

Wheie after making a will a perlon 
agiees for the purebafe of pirticular 
Ln-'s, if a good title cannot be made, 
as the heir at lavr cannot have the land, 
he fliail not have the money intended 
to be laid out ti/d. 

See ^gicenuttts, Articles, anh Cube* 

nant 6 . it. 

See under Rule as to Affantet 

89. 


I IScat Cffate. 

I See Qctr aub ^nceltof. 

J Where the Perfmal fisall net be a^fUed tn 
Bvnttutun 

TlJ L. the plaintift's father, being fiifed 
* infceot foverilUnisdevilea th^m 
tn his wife for life, and ihen to h s fun 
Pvdrr/and his hens, ant uxet to the 
flainttff a legacy ^ I I to be paid to 
htt tn a tutUe month’s t tut a) let ms 
f>* Robert fi»uld (.ome to enjoy tbt pte-^ 
m>ifes ; and if Robirt died before his 
mother, then, that Jitny. another fon, 
* coming to the poflefiion theieof, and 
fumving hts mother, fhouid pay the 
! plaintiff 200/ 573 

Reiert and Mmy died before the mother, 

^ but Robett left a fon, aganill whom the 

bill is brought foi the legacy * A de¬ 
cree for the legacy at the Rolls, with 
intered at 4/. percent, from a year af¬ 
ter the death of the mother, and upon 
appeal to LetJ Chaxcelhr the decree 
wa affirmed 574 

I Caidiboiu 



A ^ahk ttf tht Prindpul 


Condidons !a virtlls are ofbn conf^rued 
fo, from the nature of the thing itfelf, 
where the words merely of themfelves 
are not conditional Vagt $74 

Though a legacy is not cjcprefsiy faid to 
be psud out of an eilate, nor by whom, 
yet it has been coniidered as a charge 
thereon, where the general intent of 
the teftator has appeared 575 

A condition will bind the heir, if the de> 
vife fo takes eifefis as that be mull 
claim under the ancedor, as much as 
if the anceilor had been in poircllion 

ibid. 

The 10,000/. charged byXord 
on the term 1000 years lhall not be 
paid out of his perfonal eilate, but the 
land on which it was originally charg¬ 
ed mull bear the burthen of it. ibid. 

IBeceiber. 

See tit. Unfiint. 48' . 


Buie as {6 appointing him. 

The court will not appoint a receiver of 
an infant’s cilatc where there is no bill 
filed 578 

IBccobcrtcd. 

See IPgrctmcnts, Sirticlco, ant» Ccbc« 
naUtS) under WUii to be pifomicd in 
Specie, t. 

See ^incs anb IBccobctfcs. 473. 
IBclstioitiar. 

See <l 5 i:|ra(iti 0 !t of tSitnTfs* 469. 


IBcmainbcr. 

A remainder over lhall take efiedr not- 
wichilanding the condition annexed to 
the preceding eilate, and on which 
the remainder is limited, lltould never 
arife or be performed 424. ». 2. 
jf. devtfes lands to bis wife for life, and 
after her deceafe to bis fon and daugh¬ 
ter,' John and Margaret, to be equally 
4 ivided between them, and the fevcral 


iSbes of their bodms, and fiir want of 
fnch ilTue, to his wife in fee Page 579 

This will not create a crofs Remainder, 
which can only be raifed by an impU- 
cationablblutely. neceflary, which is not 
thecale here, for the words feveral and 
rejfe^live, efie^lually disjoin the title 

ibid. 

Crofs remainders have never in any cafe 
been adjudged to arife merely upon 
thefe words, la default f fu:h iffue 

580. note I 

y.//. devifedTiis real eilate to truftees 
and their heirs, to the ufeof them and 
their heirs, upon leveral trolls therein 
after mentioned 5Si 

Thefe words, faid Lord ChancrUor, are de¬ 
claratory of his intention, that the legal 
edate fo given, fliould be ufed to fup- 
port all the trails and limitations after 
declared; part of which were to tbs af¬ 
ter-born fons of J.H. and made fuch 
a conitruflicn as fupported the inten- 
tention, being of opinion it was not in- 
confiilcnt with the rules of law and 
equity ibid. 

Though contingent remainders by Uw 
mull ved during or at the inllant the 
particular eilate determines, yet it docs 
not hold in the cafe of trulls: The 
ground the law goes upon if, that a 
freehold cannot be in ahcyunctt becaule 
there mud be a tenant of the freehold 
to perform ferviccs.a’- ' anfwer all writs 
concerning the realty, but this objec¬ 
tion i.s obviated in the onlcof unequi¬ 
table eilate, becaule the trullce is con- 
fidered as the teoiiniof the ireehoU to* 
perform fervices, idc. 590 

Where there .are ever fo many contingent 
limitations of a trull, it is fulncieni to 
bring thetrulleesonly before tliecourc 
together with him in whom the lirll 
remainder in the inheritance is veiled 

tbul. 

The llatute of ufes was made to execute 
and bring the Itate to the ule; and 
after the iUtute, the ce/iuique uje was 
feiled of the ule at taw, as belore be 
was of the ule in equity, but the ne- 
cclfiiiesol mankind have obliged judges 
to give way to ufes ootwiihiunaing 

S 9 * 

Contingent ufes, ffringing ufes, extevhry oe- 
vifs, Sic. were foreign to the notions 
of the Common-law, but were let in by 
Z z 4 coDibrutiioa 
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conilni 3 ion !>y judges rhemfelvei, np* 
on ujh, after (hey becam.e legal cAatess 

Page 591 

Courts of rquitv have given the fame 
power 10 ct,iul<ju$ /;«#, as to aliena- 
as ir it was a'l ufe executed; 
hii Jint [herefoic, il tenant in bV-1, bars 
his iAiie, and iiis rfcevety, remaiuders 
ovrr /i'./. 

■ Upon -? troll in equity, noeftate can he 
gai-ied hy wrong, as there might of a 
legal ci}.:te; therefore on a truA in 
cqui y ii» cAa'c ran besgained by Jif- 
Akfltinietii, m inirujion ibid. 

There many inllanccs where there 
would he merge) & of legal eAates, and 
yet cour’s of equity have never fuA'ered 
' merg>'rs of tiuAs 592 

c\e. uted, and mere truAs Aand on 
did;foundations, and will not be 
gr V- med by the fume reafuning. ibid. 
Whi'.e 4 truA is in its nature executory, 
it is incumbent on the court to follow 
the in'eniion of the parties, as far as 
the rul*>oflavv will admit 593 

Where (he court mjkes ofc of the words 
Ariel ieitlrinent in an order, it implies 
a direction to the nuAer to have truf- 
tres (i> preferve coutingciic remainders 
inferted ibid 

However improperly a will \* penned, if 
the icAaior in'endevl a firiSf'ttlcmtnty 
the tonrt will dir *>1 accordingly ibid. 
All trulls are executory, .and whether a 
conveyance bediietlied or not.thecourt 
mud Gc^re one, when allted at a pro¬ 
per lime * 594 

The legal eAate in truAees will fupport 
contincenr Remainders over of a truA 
declared by will, whcie no convey¬ 
ance is dirc.itffd ibid. 

Where an cAate is limited to the anceAor 
for life, and afterwards to the heirs 
males of bis body, tbs eAates are con- 
neded, and make an eAate tail in the 
ancelior, wheie it is by (he fame con¬ 
veyance: The lame has been held 
where it did not atife by the fame 
conveyance, but by way of reluliing 

ule 595 

iMd Ciianc*lkr\tnXxatA to think that the 
Arrulting-'CruA of a freehold, to fupport 
coniingeot remainders of a truA, might 
conned in the fame manner with the 
- 'fitnitation in .tail, though not created 
‘ toge'ibtr with it . ' ibid. 


In a limitation to fupport contingent 
mainders it is not material to reAraln 
it to the life of tenant for life of the 
land, provided it be reArained to the 
’■'life of a perfon in being P<tge^g 6 
There may be a refulting truA, under a 
truA to fupport contingent remainders 
for the, heir at law, in the faine man¬ 
ner as under an executory devife 597 


IReittninbcircman. 

Where a remainder , man may have the 
title deeds aepoAted 431 


In nuhnt Cafes there may be Itemedy for 
Rent in Equityf •soben met in La w 598 

A bill may be brought for rent where the 
remedy at law is loA, or very difficult, 
and this court will relieve 011 the foun¬ 
dation of payment for a length of time 

slid 

f 

ISepjefematfoit. 

See SDfftributfon. 


IRefulting Cnifto. 

See 3(rct0. 59. 

See Cretu'toy nnb ^Dfbtoy. 392. 
See QTruil anb iiLruilceb. 


Iftulcof tficCotire. 

See 519. 


j&fttfflfiaSioii. 

T he dodrine of. See note a, to BtU 
lafi V.. I 7 <^wA<' 4 a 7 .->Seeallo itt. 
SDcbfflu. 
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dcrfbenev. 

See under ^aitbrtipt Burcball, and under 
’JThs Ccnj.'ruiS'Oi of the repealing Claufe 
in the xotho^ 'p^tn Ame ^<1^*441 

ibeparate ^aintenante. 

See TlSatOn auD jpenie, und^r Concerning 
Aiimouy and fe^^arate Maintetiatice zjt 

^pecfScU Hegacp. 

See UBitl under Bills of Dfeovnyy &c, 
. 2^5. 

See ILcgactea, under Ademption of it. 
See 3 liiiunSion. 

See CommiflSon of IDclcgateo. 357 


dptcftual Court. 

See il^arriagC) Hdl v. Tnmn-y under 
Where it is dandifine. 


Statute relating to Creoitofa. 

BmU as to 13 Elios, cap. 5. 

See under USanUtupt, Walker v. Bur- 
rowi, and under Jtule as to AJfigntes. 
93 - 


Statute of jfrauboanbperiuriea. 
See ILanblojO anb Cenant> 497* , 

See Agreements, Articles, ann Cobe* 
nants. 7. 

Where an eftate U purchafed in the name 
or one, and ihepurchafe money is paid 
by another, it is a trutt notwitbAand* 
ing there i$ no declaration in writing 

59 


i&tatutc of ILimitations. 

j?»/r <sr to that Statute. Page 282. 

See AuCliaers, ^ieas, anb JDemurretf. 


iAtatute relating to Idurcfuifers. 

Pule as to tj Eliz, cap, 4. 94. . 

See ^anbrupt, under Rde as to Affso 
• nees. 


S>tatfite of SDiOribntion. 
Sec 2 >i(lriinttion. 


^telsarb. 

Sec ]lanblo;b anb Cenant. 


£>ut'reiiber. 

See Copi»l)Olb. 385 & 109. 


Aurete. 

Where afurety pays 0^ a debt, he is en¬ 
titled to have an alhgnmcnt ot the fe- 
curity ,3. 


ICenants in Common. 

Sec 3 lointenants anb Cenants in 
Common. 


tenant fo; 2Lifc» 

See CaXaae. 

1 '^ E N A N T for life mu A keep 4 p wi| 
the intcreA upon debts and legacies 

4.67 

Tenant for life of goods is not obliged- 
to give fecurity for the goods, bnl to 
fign an inventory only to the perfuii in' 
remainder. ' 47* 
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, ^Tcncttt bv tbc Cttrtcf^. 

A> SeiTed in fee of a frcrbold eflate, 
niortgages it, and afterwards (he in* 
-termarHcs with A. diesi and the 
, mortgage Is not redeemed during the 
coverture 

This is notwithftanding fuch a ieilin in 
the wife, as intitles the huiband to be 
tenant by the curtefy of the mortgaged 
premises, for in this court, faid Lwd 
Cbaacedm^ the land is cqpfidered only 
as a.pledge or fecuiity for the money, 
nod does not alter the poflelEon of the 
mortgagor ibU. 

' An equity of redemption may be devifed, 
granted, or entailed, and fuch entail 
may He barred by fine and recovery, 
and the perfon inticicd to it is the 
owner of the land, and a morrgage in 
fee is confidcred as perfonal aifets 

60s 

If a tc!la*.or, after devifing all his lands, 

^ tenements, and hervditaments, fore- 
clofcs an equity of redemption on a 
mortgage made to him in fee, fuch 
efiate will net pafs Ivy thefe general 

- \scrf!s of lands, bccaufc a foreclo- 
fure is coniidered as a purcha.'c ikid. 

A mortgage in fee, made after a devlfe 
• of the cllate, is in law a total revoca¬ 
tion : in equity p'o (auto only 606 
A Imfband (liall be tenant by the curte- 
fy of the t'jultabU citato of the wife 

ibid. 

An brtr at hw can oblige a tenant by the 
cuBiely to kerp down ihtereit, as much 
as any other tmant for life ibid. 
^\tT.S. by will diieiitts his truflees to 
cons'ey afutl fourth part of all bis free¬ 
hold lands, iAt. to the ufeof his daugh¬ 
ter PriJliUa ior life, and fo as fhe alone, 
or fuJi perron as flic lhall appoint 
' take and receive the rents and profits 
thereef, and ib as her huiband is not to 
iniiriiiedule ihertwiih, and from and 
after her deceafe, in trult for the heirs 
of the body of the faid Prifcilla for 
, ever 607 

THU being an excentory trufl, the wife 
160k an eflatc for tile only, and the 
' httibai d therefore not intitled to be te- 
li^n t by the c urtefy ibid. 

Ill the cafe of a truil efiate for payment 

- \oi debiSs, or in the cafe qfan equity of 
. redemption, ahufoaad may be teit^tat 


by the curtefy of an ellate deeded M 
the wife for her feparate ufe P, 609 
Where a trull is executory, and to be car¬ 
ried into execution by this court, they 
will direfl a conveyance of lands, not- 
withflanding they are gavelkind, to be 
made according to the rule of common 
law ibid. 


Ci'tle 3DeeM« 

Vide tit. tUTcnbo; anb UScnbcc. 

Where a remainder man may have the 
title deeds depofued 431 


Cenant in Cafl. 

If tenant in tail make a leafe not war¬ 
ranted by the llatute, and fuftVr a re¬ 
covery, it lets in the leafe: the lame 
as tu a judgment, bond, or llatute 

9 

If tenant in 1.^11 fufiers a recovery to the 
ufe of himfelf in fee, he is in of the 
old ufe 9 note z 

The iniic in tail is not bound to perform 
the covenant of his aeceftor 10 note 

3 

Cftbca. 

Of a Motht, 

Ifliies direfled by this court to try a wa- 
dus, though etlablifhed by twoverdids, 
the plainiifl'intitled to liis culls at law 
only, and not in equity 6to 


Crabe aitb 

* If the conrt of chancery retain bills, where 
it is a legal demand, they mnfl judge 
upon the fads relating to fuch demand, 
and, unlefs doubtful, will not turn the 
parties over to a trial at law 612 
.If a.perfon.on whom a bill of exchange 
is drawn, fays in a letter to a drawer, 
it lhali be duly honoured and placed to 
< your debit, t^s is an acceptance, and 
' will make him liable, for a parol ae- 
cepfance has .been Held to .be good, 
and fo determined in’ w cafe made for 
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**he opinion of the court <tf King’s 
Bench, in the time of Lord hlard~x\ h 
Chief Juftice Fa^t 6 tx 

The payee of a note intitlcd lo intcrejt 
againft the accep'or, tho’ no protefl, 
for all the damage that can be had in 
fuch a cafe is the intereib 613 

VcuQ ann ¥rtiRcc6. 

See tit. ;f iUC8 aith KccotJCtfcS, 

ii rem.aindcr of a/I'ja/eftate cannot be | 
barred by the r-'vovery of ctiiui f.e i 
trkjl t but the icmuindcrs of the nuji 

. .473 

T he ^ords thfiFing^ Ss’e. will creaic 

a trull See note 1 to page 470 • 

In what cafes, the court will thangetruf 
tecs 18 

The trull of a ccpvbold w'ill pafs by a 
wil* without i.ny rurremicr 390 

Ja the cafe of Itafe in trull, whaicter 
new alneji.t.rns .:re ir.avlc, it i: liili 
fubjVci 10 !ll»* old tJUll 480 IH'le 
No perfon can be a trultee i:i law, unJcl’s 
he has a veiled iiiterell in the thing 
given 4(/j 

Where there is a falling of liotk, whli- 
oet the neghcl of ilie troSie. he is 
not liable to make guoo tnc dciitieiKy 


5‘3 


W'hethcr there lliall be a tenant by cur- 
(e/y out of a trull. Sue title Ij 

Cbrteiy. 

"Where there areever fo roanvcontingent 
Jimitaiions cf a truil it is luHicicnt to 


bring the irullees bclbre (he court to¬ 
gether W'i’li Z/i/a, in whom uill tho re¬ 
mainder of the in he ri tan cc is v Hied $90 
Courts of equity have given the faine 
power to oujh as to alienati¬ 

on, as if it was an ule executed 591 
Upon a trull in equity no cflate can he • 
■gained b) wrong, as there might of a 
legal eftate, tbcicfore on a trull in 
equity, no ellate can be gained by dif- 
feifin, abatement or intruilon 591 

There are many inAances where there 

would be mtrgtrs of legal eAates, and 
yet courts of equity have never fuA'er- 
cd mergers ot truAs .592 

■Where a troft is in its nature exeettfOty, 
it is incumbent on the court to follow 
the intention of the parties, as far as 
the raid ohiiw will admit 593 


truZIs are exeeitioryt and whether a 
conveyance be dircclcd or not, (he 
court laoll decree one, when allced at 
a proper time 593 

The legal eilaie in truAce.s will Ivipport 
contingent remainders of a trull, de¬ 
clared by a will where no convc-yance 
is direHled . 594. 

Thcie may be a refnliing t.'uft under a 
truil to appoint contingent remain¬ 
der;. fer the heir at law in. the lame 
manner as under an cxecuiory dc- 
vile * 597 

V/hoti a truAce Aiall be charged fur a 
bicachuf truft 43a 

A tniAcc h;.s as much the benefit cf tbe 
pleading of this court, as ceJZai ftte 
trujl 4 JO 

The court will not compel truftees to join 
in a file, which i.iil not orly dcllruy 
contingent remainders, but all the ules 
ill SI marriagc-f tiiesnent; for what¬ 
ever the eld no'.'on was, fjid Lord 
Ch.ViLiZJo},, ill rtgiiid to fuch truliers, 
it is ROW hell] liidi iht'v are guiiiy of 
a breach of tri.li ia jr.niRg :o dtllroy 
tontinger.t renuiiiili i >, uheiber tlie 
Ifttlemcnt be vi Jiint..ry, for a valea- 
abi'e <f,r.i!iier.':ti;'R, or ty wi.l 614 
Dy leti’cin''iJt iicJoie m-iii.ige it was 
agrer J, that zoool. in ii.c hands of a 
trul'i.'e ilvnild be laid <>ut in b'lnd, to 
the u:e ot ihc hrihand for life, then" 
to tlie wife tor liio, 1. h-r jointure, 
and to the children equii') ,: and in 
cafe the huib..nd died ...'.sout llfuc, 
to the wile ill fee; and if l.e luryivcd, 
to him in fee . 615 

Tiic hiilb ind and wife hcirig necofiltous, 
the truiJee paid thi ir, 600/. eii a icle..fe, 
and their joint bon.i of indeR.nity, and 
afterwards 400/. more on the like 
bond, and a new agicvnieiit that the 
rcriiaining icoo/. liiouid be la'd out 
in ihe puxcliule of an anijul:)', for the 
I'fparatc use of the wile diiiing the 
c< veiturc, <ind in fee in cale of fur- 
vivorfhip 

Tlie trullce afterward^ paid tlic huAjsnd 
this icoot. likewiie; he died without 
iifur, and left the wife deiUtutci A 
bill brought a^uinll tbe reprefentative 
of the titiAec lor this breach of truft, 
and to be paid what ilull be due to the 
wife for the asoof, out of his perlbnat 
ellate ibiJ. 

In 



cf tl;e Ptincipa! Matters, 


la Mattb 1738, the Matter of the Rolls 
dir'eflect chat the wife fltould be ^aid 
what ttiouid be reinaininu; due to her 
for the 2000 /. and interett, out of the 
trofUe’s perfonal'ettate, in a courfe 
. of admiaittratton Pa^t ^(>3 

Vpon appeal to £«rt/ ChAntcller, he re- 
’ .. 'cummeuded it to the parries, from the 
^cirdiilip rih one fide, and the danger¬ 
ous confequcnces on the other, to find 
. out a third way of moderating the 
luFair “ ' ' 6*5 

The agreement afteirwards’of the exei-u- 
-wix ef the truifee, to pay the wife of 
. the cejtuique truft an annuity of 100 /. 

quarterly, during her. life, tax free, 
4jrom liav, 1737, and the cotta of 
the fuit, made au order uf the court 

ibid. 

See ©cbifC0, hlev /vie, under fPLit 
If'irdt pojs an EJiute tail e^zi) 


Qf R^/ultiaq Trttjts, mil TruJIs hj ImpVi ■ 

Where an ettate is purchaf-'J In the name 
of one, and the money paid by ano¬ 
ther, ii is a iruft nomiihiianding there 
IS no declaration in vviiring 59 

In t/y? cafe of voluntary lettleincn^s and 
« wills, if there is no uecfiration of the 
trulls of a te'm, it reluli^ to the do- 
nnr; oihcrwitc where it is a fcttlenient j 
.for a valuable coniitieration i g i 

Tho* there be no expiefs tiuit in* a deed 
' yctif if may bccollected from circuRt- 
ilances a'ili'ig out of tite deed itfeif 
inconfiltent witD an abfolutc convey¬ 
ance; pajol evidence may be admitted 
to prove a trcil for the gran cor 447 

J?» 6'. incumbent of the redory of B. de- 
vjfes his pcrpstutl advowinr., donation 
and patronage of the p.iritJi church of j 
B. and all glebe lands, pr-’fits, and j 
appurtenances to ihs fame belonging, 
to.(». S. willing and defiring her to fell 
. .and difpoJe of the fame to Eaiwi Ctl- 
' pqe, and on their refufa!, to Tiiii'ty 
Cal/eye, O^^turJ, and on the refufal of 
bpth'thele focictics, to any of the col¬ 
leges in Oxjcrd or Cahihidg*, who 
■ will be the bell, pure hazier ^if. 

Theie is ift this cafe no refulting trail 
of (he a^vowfou ai B. to the heirs 


at law of the teftstor, but a deviie of 
the beneficial intcicll th^.c'n to G, S. 
With an injundion only to fell to par- 
tikUlrfr focicties Pa^eb^i 

The general rule^, that where binds are 
devifcd for a particular purpofe, what 
remains after that purpoie is fatistted, 
reiults, admits of ieveral exceptions 

big-' 

There can be no conftrudive t'uft, but 
where the intent of the tettatnr is ap- 
^.a.ent, here <:dLii.r, atul dt'/uin;^ G\ S, 
to fell, & 7 V. are moie properly-vv.'ids 
ef ipjundion than trull ib--!. 

Where a real tllatc is devifed to !w; loid 
for paymenr of debt', and no more 
faid, there it is clearly a rcfuliiug truil 

620 

The devilee in th’s care, and no: the 
heir at law, inlirlc.1 ti> preli-nt ' n the 
avuid ince ih.it by ilia death 

of the tella'.or ibid. 

IP', H. by will devifes t le perpetual ;.d- 
vo«l')Ti of A', to IV, G, faV. up.m trutt 
to preft'nc h.s fon IV. to tj:is living, 
and that afo r the chnreli ib.iil, next 
after his death, be full rf an incum¬ 
bent, then to fell the perpciuiry, and 
to apply the pretit ariiing trom the 
fa!c, firll, fur the pay men: of dtbts, 
and the overplus he ditlributes in 
titiids to his u. u^hters bz 1 

The ttiillees prelenitd if', the fon, who 
(.lied belore the advowlon w'as fold, 
leaving a daughter an infant, who by 
her next friend brings her bill, inliit- 
ing, alter debts and legacies paid, 
there is a reluicing trutt to ttie heir at 
Jaw of the tclLtur in the advowfun 

I'ei-l. 

Lord Ckmceliar was of opitiion, the wliole 
legal filaie vvasUfviteO away, a-id ihat' 
tliLiC W.U no refultiiig iruil tor the heir 
at Uw ■ if'td. 

At common-law, where an rtt.ilc is de¬ 
viled to credees and rheir h.-its, the 
wnoie is gone from the ht ir, but ioi 
eijuity there may be a b-»eficial inte- 
rcil remaining to the htir upon the 
trull ^ 624 

A certain rule in equity, that where an 
^ ettite is charged with an iucuinbrance, 

' of payment of creditors, and after luch 
charge .or payment, the furplus is 
given over, cno whole propc«ty veils 
id the refiduory'legatee iUik 

'I'uc 




A Table oj the Principal Matters* 


The nj*ht of the heir to the eqnity of 
redemption of an eliate, thouj/h dcht^ 
and Ie<>a jet will exhault the whtde, is 
not founded upon hit eledlion to re¬ 
deem or iubtnic to a fale, but upon 
the ownerdiip he has of theeitate 

6zz 

if J. feifed of an advowfon, be alfo tn- 
cumbent, and devifrs it, the devif-e, 
on his death, is intitled to nominate 

623 

If the ownerdiip and property of thead- 
jfovvfon be in devifees, that they, and 
not the heir at law, norninate, is a 1 
coiifcqiience of fiic'n ov.'nerllitp : Nor 
will it Kiakrt any <liHcn nvC, whether 
the devifee has the advowfon in him 
as a perrt)M';!ty, or a realty /w 7 .‘j 
Trudees portponine, or at eeieral'n^ the | 
I'ale of ellatfs ueviled to them, will 
make no alteration in f.tv'iur of the 
heir, to the pr^^udice of the ccyja' ' 
if.v/.'j fl/iJ. j 

t 

I 

Oi' Tntfis to ! ihe 1 ;h '' 'tMce. \ 

In the cafe of a fetrlemcnt for a s'aluable ^ 
conlidcraticn, if there be a term ere- | 
ated, anil no t. li't'’. dcel.ircd thereof, 1 
it will a'tend the ules ol’ihi* feitlemeiir, • 
and will not reiuic to the graut<>r, ' 
BroTvti V. ilib , 

See Crcaito} an!) Scbta?, syz 

0/ Trujittf h'rci to account^ ami ivhat A'~ 
ijvjancts to have. 

See ^Maintenance fo? Cijiltiren. 

See (St)Itiencc, uUItnciTejs ano pjoof 
450. 


^entio; anD CHenDcc. 

W HETHER it is necclTary for a 
vendor in order to compel a fpe- 
cific perforofiance of his agreement to 
^ produce his title deeds, or an abllraci: 
* tmbih thi ihit limited by the articles. 
See 12 . Hoft I. 


tio!untarr©ce». 

See tit. (TonljeFance, frauiKitent 

The Fjpi£t theieof. 

The court will not decree a voluntary 
conveyance to be delivered up to a 
purchalcr for a valuable conllderation, 
unlefs obtained by fraud Page 625 

A voluntary deed, kept by a perfon, and 
never i'anc§!lcd, will not be fet aifde 
by a fublcquent will ihtd. See the 

note thereto 

A father, by frttlement, grants to hia 
five daughters 40^0/. a piece, but to 
provide sigainll the event of the retT- 
dlie’s being of greater value, binds 
hiinfell in zj.oool. to fecure the .fur- 
p'u> over and above the 20,000/. 
This mull be confidered in the nature 
of a bond to the daughters, and will 
t.-i!:e pla.c againll ail voluntary claim- 
ai.'i: •dlicrwife, as to creditors fora 
vaiujblc cc.!ifi'Jeration 626 


mtss. 

With to the cfF^vl cf a fuiiu-qnent 

«i”w! .:.;t!i,ii of u(es in altering the prior 
ules, K-c title ^ttgrccmciltS, and Sla. 

/■/_ * V • t i 

li'iet'aiii 'll tail fa.Ters a recovery to the 
ufe of himlelt in fee, be is in of the 

Old Ul*5 (). JWV z 

\Vh.it will ameunt to a covenant to lbQ.i 
fedhd to ules 191, mte 5 

The rtdtute of ufes was made to cxccaie. 
and bring the etUte to the ufes; and 
after the llarure, tije c jiuique tt/e was 
fcjftd of the ofe at Jaw, as bef-.ire he 
was cf liie ufe in rijuity ; but the 
necefiicies of ni'ankind h«ve obliged 
^ judges to give way to ul’cs nolw.th- 
, Handing , 59« 

Ccatinfrent up;, f;>rht?hg vje\ execbto'j 
dev’Jh, ^c. were foreign to liie no¬ 
tions of the common l.iw, but u ere 
let in by conflrutUon {py judges thcjn- 
ieives; upon iifcs, alter they bvcaiiie 
legal ella'es ^91 

Ules executed, and mere trull, fianu on 
dttferent fuuiidaiions, and will not be 
goverueii by the Ciine lealbaing ^^a 



')i Table 2^ t^e Pnneipal Matters* 


See Ca(fc^{ns ®arga{». 

*8ee nader flSanUtttpt. Thamitfon* anJ 
aodrr Rule as to Drav~,trs and ludoif^ys 
^ Bills Ext/jan^i. 

« 


ISafte. 

W IIE T H £ R a detife of ihe rents 
and profits of an eftate to A for 
life faiunuafie^ einpoiver<i him to com* 
mic waile Pa^t 46;^ lutt i 

tutill. 

See tic. iDelllfe. 

See tit. CcnScaSian. 

Miftakeii in wills are never to be 
luppofed. if any conftruflinn tk.it is 
agreeable to rcafon can be found out 

4' 5 

hether linos ig'eel to be purcha'ed 
before a will, (the pai chafe being 
tonipleated after the will) will paf& 

by it , S 7 « 

A fubfequent will cannot (et afide a 
prior voluntary deed 615 and hote 

The Powii of tb't (.’ov t ett‘ the Ptr- 
togativt Co>it. . 

Where a perfon is foie dcvlfec of the 
real cltate, and one of the witref- 
fes to the will rcfides altogether a- 
bioad, upon a commiffion granted to 
CKamine Inch witnefs, the court will 
at the fame time, make an order that 
the original will be delivered ont bv 
the proper officer of the prercgtt.vci 
court, to a perfon to be named by the 
party praying the commiffioo, that it 
may be carried out of the kingdom ; 
he fi'ft giving feturity, to be .approv¬ 
ed by the judge of the prerogative 
scour:, to return the fame 6zy 

The court of Chancery, where necefliry, 
will make an order upon the preroga¬ 
tive office to deliver a will to the 
regi/ler's office in Sjr rnnerd’t-fmi, and 
to he there till the court of Chancery 
has no fitter Ocrafioa for it SzS 
Tbecourt oiijBBaetryt Upon motion, 
ordered tbe jPl^gative office to delt> 
veir « pjosed in 


Jhire, under a commfffion from the 
court of Chancery, and would not 
fuifer an officer of the pierogative 
court to attend the execution of the 
comtsiffion. Page 62 S 

The Fdlidity of m Probate, vabeie ex- 
amiaaiie. < 

A bill for a perpetual injunction to itay 
proceedings in the prerogative couit 
for controverting the will and codicils 
of John, Duke of BpikiMiJmmJLtie, 
after the deterinin.auons alicady had » 

. the injunction before granted made 
perpetual ib, /. 

An admiffion by a party concerned in 
matters of faCl is Wronger than if it 
had been determined by a jury, and 
fadls arc as properly concluded by ad¬ 
miffion as by tiial 629 

Where parties are difr ci^fird wi'h a pro¬ 
bate, this couit will fulpend their dc- 
teimination, till a trial has been h. d 
ofih« validity in a piopcrcourc 6^0 
This court cannot deteimine the validity 
of a probate advci farily ; but if it 
comes here inridcn'aPv, and that in¬ 
cident IS admitted, they deteimine i , 
and hold the parties bound by their 
admiiuon tbul* 

Thcie is no difference between parties 
admitting things proper to be deter¬ 
mined by the cuuu m which the ad¬ 
miffion is made, and admiffion of things 
cngniaable in another court, but they 
are equally bound 630 

An infant, unlji i ii naitir, 01 fravd, ot 
collupm is bound by a decree 

maae for his benefit; and, with le- 
fped to perfonal cllate, except for the 
cau'es before mentioned, the parol' 
never demurs 631 

Where there is a decree for the benefit of 
an infant, and he dies, his executor, 
tbo’ It may be for his own benefit to 
do fo, fhall nevet difpute that decree 

ibid. 

Sec S.e£ilCE> under the Divifion, AJemp* 
elm of It. 

See CbfiKnce, 9 afmf 8 > ntiD ^oof. 
Under U'btre «r tdlaUral Evi- 
denee will, or •bxU nett be admittedt 
Stc. 

See f^Otoetr, under Of tie rSf^ht Execntkm 
Power, and tole» 0 DffeB tbereim 
‘mil befappkd* 



' A Table dj the PrikApiA Matil^u 


, &aitnef0. 

! • 

See ^(CiteOce, anl> ^|00f» 

ccto;Ti0 of &iitiitat{oit. 

See SDeDifee. 

SXOJDO. 

See €](poStion of Caojte. 


satde. 

DeHomineReplegian’do, eoJ Ut^ 
EffeSs. 

The writ df. homtne^refikfdonJa it an ori¬ 
ginal writ, 2nd the party may fue it 
out of right, and if it is once iiTued, 
this court cannot fupcrfede it; but if', 
the party who furs it out is not in- 
titled, it tnuft be pleaded to below 

Eage 633 

See eptat IScgno. 
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